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IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


W.  Thomas  Davis  and  Elizareth  Lloyd  Davis,  M. 
PniLir  Davis  and  Carolyn  L.  Davis, 

Petitioners, 
vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


On  Petition  for  Review  of  the  Decisions  of  the 
Tax  Court  of  the  United  States. 


BRIEF  FOR  THE  PETITIONERS. 


Opinion  Below. 

The  memorandum  findings  of  fact  and  opinion  of 
the  Tax  Court  [R.  pp.  28-57]  was  filed  February  16, 
1965  and  is  designated  T.  C.  Memo  1965-30.  It  is  un- 
officially reported  at  24  T.C.M.  157. 

Jurisdiction. 

The  petition  for  review  [R.  pp.  78-85]  involves  fed- 
eral income  taxes  for  the  year  1953.  Although  it  also 
referred  to  the  year  1954,  review  of  that  year  has  been 
eliminated  by  stipulation.  On  June  9,  1961  the  Com- 
missioner of  Internal  Revenue  mailed  to  the  taxpayers 
notices  of  deficiencv  in  the  form  of  Exhibit   "A"   to 
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the  petition  in  Tax  Court  Docket  No.  94044  [R.  pp.  10- 
19]  asserting  deficiencies  as  follows  for  1953:  against 
W.  Thomas  Davis  and  Elizabeth  Lloyd  Davis,  $76,- 
534.98;  against  M.  Philip  Davis  and  Carolyn  L.  Davis, 
$84,298.86.  [R.  p.  28.]  W^ithin  90  days  thereafter,  and 
on  August  30,  1961,  taxpayers  filed  petitions  with  the 
Tax  Court  for  redetermination  of  those  deficiencies  un- 
der Section  6213  of  the  Internal  Revenue  Code  of  1954; 
the  errors,  issues  and  facts  were  essentially  the  same  in 
both  petitions,  one  of  which,  that  in  Tax  Court  Docket 
No.  94044,  is  presented  at  R.  pages  1-8.  The  decisions 
of  the  Tax  Court  were  entered  on  May  20,  1965.  [R. 
pp.  67-77.]  These  consolidated  cases  are  brought  to  this 
Court  by  petition  for  review  filed  August  12,  1965. 
[R.  pp.  78-85.]  Jurisdiction  is  conferred  on  this  Court 
by  Section  7482  of  the  Internal  Revenue  Code  of  1954. 

Question  Presented. 

In  order  to  acquire  the  Del  Norte  orchard,  the  Davis 
brothers  obtained  options  to  buy  the  stock  of  the  cor- 
porate owner.  Of  the  total  stock  cost  of  $889,615,  $500,- 
000  was  needed  in  cash;  the  Davises  did  not  have  it. 
However,  they  pre-arranged  sales  of  corporate  quick 
assets  so  that  at  a  closing  of  escrows  the  $500,000 
was  provided  by  corporate  cash  and  cash  from  such 
sales  concluded  simultaneously  with  the  stock  purchase; 
the  lemon  crop  on  the  trees,  sold  in  this  fashion, 
brought  $212,700  in  cash  to  the  deal. 

After  first  allocation  of  $440,778  of  the  stock  cost 
to  cash  and  quick  assets  converted  to  and  used  as  cash, 
the  cost  of  the  fixed  orchard  assets  was  $448,837.  Re- 
lying on  appraisal  opinion  rendered  ten  years  later,  the 
Tax  Court  decided  that  the  fixed  assets  were  worth  more 
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than  tlial  when  acquired.  The  Court  reallocated  cost 
on  a  percentage  basis  between  the  lemon  crop  and 
the  fixed  assets  and  concluded  that  a  jjrofit  of  $76,572 
was  realized  from  the  cashing  of  the  lemon  crop  at  point 
of  purchase.  Was  this  conclusion  erroneous? 

Statutes  Involved. 

Internal  Revenue  Code  of  1939: 

SEC.  111.  DETERMINATION  OF  AMOUNT 
OF,  AND  RECOGNITION  OF,  GAIN  OR 
LOSS. 

(a)  Computation  of  Gain  or  Loss. — The  gain 
from  the  sale  or  other  disposition  of  property  shall 
be  the  excess  of  the  amount  realized  therefrom 
over  the  adjusted  basis  provided  in  section  113(b) 
for  determining  gain,  and  the  loss  shall  be  the  ex- 
cess of  the  adjusted  basis  provided  in  such  sec- 
tion for  determining  loss  over  the  amount  realized. 
*     *     *     * 

SEC.  113.  ADJUSTED  BASIS  FOR  DETER- 
MINING GAIN  OR  LOSS. 

(a)  Basis  (Unadjusted)  of  Property. — The 
basis  of  property  shall  be  the  cost  of  such  prop- 
erty; except  that — 

[Exceptions  not  pertinent] 

(b)  Adjusted  Basis. — The  adjusted  basis  for  de- 
termining the  gain  or  loss  from  the  sale  or  other 
disposition  of  property,  whenever  acquired,  shall  be 
the  basis  determined  under  subsection  (a),  ad- 
justed as  hereinafter  provided. 

[Adjustments  not  pertinent] 
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Statement, 
1.  Facts  Found  by  the  Tax  Court. 
Toward  the  end  of  1952  Tom  Davis  began  negotia- 
tions on  behalf  of  himself  and  his  brother  Phil  to  ac- 
quire the  assets  of  Del  Norte  Citrus  Co.,  a  corporation, 
herein  called  "Del  Norte."  These  were  conducted  with 
the  corporate  stockholders,  including  its  president,  and 
resulted  in  the  acquisition  by  Tophil  Farms,  Inc.,  a  cor- 
poration wholly  owned  by  the  Davises,  of  options  to 
buy  all  of  the  stock  of  Del  Norte.  The  operating  prop- 
erties of  Del  Norte  consisted  of  428.35  acres  of  land  in 
Ventura  County,  California,  354.26  acres  of  which  were 
planted  with  lemon  trees  and  improved  with  irrigation 
lines,  tanks,  wells,  roads,  various  buildings  and  wind 
machines  useful  in  operating  a  lemon  orchard.  [R.  p. 
30.] 

After  obtaining  the  options  in  May  1953,  Tom  Davis 
went  to  Europe,  returning  July  4,  1953.  He  thereupon 
gave  his  attention  to  raising  the  $500,000  of  cash 
needed  to  complete  the  purchase,  which  sum  the 
Davises  did  not  have  available.  He  planned  to  use  cash 
which  Del  Norte  had  in  the  bank  and  sell  certain  assets, 
principally  packinghouse  revolving  fund  certificates 
and  the  lemon  crop  set  on  the  trees  in  various  stages 
of  maturity.  The  Davises  intended  to  keep  and  op- 
erate the  fixed  assets  constituting  the  lemon  orchard. 
[R.  pp.  30-31.  J 

Tom  knew  when  he   negotiated   for   the   Del   Norte 
stock  that  lemons  were  in  short  supply.  Beginning  July 
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4,  19vS3  he  contacted  representatives  of  a  number  of 
companies  enpfapfed  in  processing  lemon  juice  concen- 
trates, to  inciuire  whether  they  were  interested  in  buy- 
int;-  the  1  )el  Norte  crop.  Six  or  seven  individuals  ex- 
pressed an  interest ;  a  number  of  processing  plants  did 
not  have  sufficient  lemons  to  meet  their  juice  com- 
mit tiients  and  were  anxious  to  buy  the  entire  crop  on 
the  trees.  Tom  was  asking  $2.50  per  box  for  the  lemons 
on  the  trees  and  had  several  offers  of  $2.00  per  box. 
He  concentrated  his  negotiations  with  Eadington  and 
Twombly,  officers  of  Golden  Citrus  Juices,  Inc.  (here- 
in called  "Golden  Citrus"),  which  was  partly  owned  by 
Minute  Maid  Corporation,  and  had  a  contract  with  Min- 
ute Maid  to  supply  its  needs  for  lemon  juice  and  prod- 
ucts. fR.  pp.  30-33.] 

In  late  August  or  early  September  1953  Tom  verbally 
agreed  with  Eadington  and  Twombly  to  transfer  the 
Del  Norte  lemon  crop  to  Golden  Citrus,  as  soon  as  the 
Davises  acquired  it,  for  $2.00  a  box  of  the  estimated 
harvest  from  the  crop  then  set  on  the  trees  from  pea 
size  to  mature  fruit.  They  accepted  an  estimate  that 
118,850  field  boxes  would  be  picked  from  this  crop 
over  the  next  nine  months.  Consequently  they  arrived 
at  an  oral  understanding  that  Golden  Citrus  would  buy 
the  crop  in  its  then  condition  on  the  trees  for  $237,700 
cash  and  would  take  all  risks  of  loss  or  damage  to  the 
crop.  The  board  of  directors  and  principal  stockhold- 
ers of  Golden  Citrus  approved  these  terms.  [R.  pp. 
33-34.] 


Accordingly,  the  written  contract  of  September  12, 
1953  between  the  Davises  and  Golden  Citrus  provided 
that  as  soon  as  the  Davises  acquired  title  to  the  Del 
Norte  orchard  they  would  sell  the  lemon  crop  to  Golden 
Citrus  for  $237,700  cash  payable  through  escrow.  Pur- 
suant to  this  contract  Golden  Citrus  placed  the  $237,700 
in  a  lemon  crop  escrow  on  September  17,  1953.  At  about 
the  same  time  the  Davises  opened  three  other  escrows. 
The  four  escrows  were  so  arranged  that  the  following 
was  accomplished  when  they  were  closed  on  or  about 
September  22,  1953:  The  Davises,  who  had  received 
from  Tophil  Farms,  Inc.  an  assignment  of  the  options 
to  buy  the  Del  Norte  stock,  proceeded  to  exercise  those 
options;  Del  Norte  was  dissolved  and  distributed  to 
the  Davises  its  assets,  including  cash  just  received  by 
it  from  the  sale  of  revolving  fund  certificates;  a  bill 
of  sale  from  the  Davises  covering  the  lemon  crop  was 
delivered  to  Golden  Citrus;  the  corporate  cash  and  the 
$237,700  of  cash  from  the  lemon  crop  escrow  was  used 
in  paying  for  the  Del  Norte  stock.  [R.  pp.  35-39.] 

There  was  attached  to  the  1953  tax  return  of  each 
of  the  Davises  a  statement  reflecting  and  allocating  the 
total  cost  of  the  Del  Norte  stock  in  a  manner  which 
may  be  summarized  as  follows : 
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Cost: 

Cash  paid  slucklioldcrs  $472,392.00 

Notes  to  stockholders  and  others  394,835.67 

Expenses  of  purchase  and  payables  22,387.60 

Total  cost  $889,615.27 

Allocated  as  follows: 

Cash   [largely  derived  from  the 

sale  of  revolving  fund  certificates]     $171,632.00 

Accounts  receivable  14,798.06 

Inventory  of  lemons  in  warehouse  32,764.43 

Oil  inventory  6,031.26 

Lemons  on  the  trees  237,700.00 

Deposit  900.00 

Less  adjustment  for  liability  (2,083.10) 

Subtotal  $461,742.65 

Equipment  promptly  sold  4,035.30 

Subtotal  465,777.95 
Land,  improvements,  buildings, 

trees  and  equipment  [fixed 

orchard  assets]  423,837.32 

Total  allocated  $889,615.27 

The  statement  explained  that  the  prompt  disposition  of 
certain  of  the  foregoing  assets  for  cash  was  considered 
to  call  for  first  allocation  of  cost  to  them  and  to  other 
quick  assets,  such  as  cash  and  accounts  receivable  [the 
total  of  these  being  $465,777.95];  and  that  the  bal- 
ance [of  $423,837.32]  v^as  allocated  among  the  other 
assets  largely  in  accordance  with  property  tax  assess- 
ments. [R.  pp.  41-44.] 


The  notice  of  deficiency  to  each  of  the  Davises  in- 
creased his  1953  taxable  income  by  $101,429.50,  stat- 
ing that  this  figure : 

"*  *  *  represents  a  reduction  in  the  cost  of  cer- 
tain lemons  sold  from  $237,700.00  to  $34,841.00 
or  by  $202,850.00  of  which  your  50%  distribut- 
able share  is  as  shown  by  this  adjustment.  It  is 
held  that  the  fair  market  value  of  the  growing  lem- 
ons, including  matured  and  immatured  fruit,  re- 
ceived in  liquidation  of  Del  Norte  Citrus  Company 
was  overstated  by  the  tenants  in  common."  [R.  p. 
44.] 

The  lemon  crop  sale  contract  contained  a  normal  pro- 
vison  requiring  the  Davises  as  sellers  to  cultivate  and 
care  for  the  orchard  while  the  crop  was  maturing,  which 
provision  had  a  value  of  $25,000.  [R.  pp.  Z7 ,  38,  40.] 
The  fair  market  value  of  the  lemon  crop  when  acquired 
by  the  Davises  was  $212,700  [R.  p.  41]  ;  in  other  words, 
was  the  cash  price  of  $237,700  simultaneously  paid  by 
Golden  Citrus,  less  the  $25,000  allocated  to  the  provi- 
sion for  orchard  care.^ 

2.      Price  Allocation  Procedure  of  Commissioner  and 
Used  in  Judgment  Below. 

In  the  administrative  stages  of  this  case,  including 
the  deficiency  notice,   the   Commissioner   followed   the 


'Provisions  in  the  lemon  crop  sale  contract  whereby  the  Davises 
would  share  in  profit  made  by  Golden  Citrus  on  the  crop  and, 
in  return,  guaranteed  the  pick,  were  inserted  after  the  cash  price 
had  been  agreed  to ;  these  added  provisions  offset  each  other, 
and  in  any  event  never  came  into  play.  [R.  pp.  34-35,  39-40.] 
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taxpayers'  method"  of  allocatini;'  the  total  cost  of  Del 
Norte  assets  in  two  steps:  the  first  portion  to  quick 
assets  at  cash  or  face  value;  the  balance  among  fixed 
orchard  assets  i^ro  rata  according  to  assessed  values. 
This  is  evident  from  the  following. 

The  statutory  deficiency  notice  and  the  Revenue 
Agent's  report  proposed  the  same  deficiency,  to  the 
penny.  See,  for  example,  the  notice  to  Tom  and  Eliz- 
abeth Davis  I K.  pp.  11-14 1  and  the  Revenue  Agent's 
report  to  tiiem  [Ex.  31.  \\  1  | , '  each  proposing  a  defi- 
ciency of  $76,534.98  for  1953.  The  Commissioner's 
method  of  readjusting  the  cost  of  the  lemon  crop  and 
other  assets  appears  on  pages  4  and  17  of  Exhibit  31. 
On  page  4  he  concluded  that  the  crop  had  a  value  of 
$34,841,  which  was  $2.35  a  box  for  the  14,826  field 
boxes  estimated  to  be  ready  for  picking  at  date  of  sale; 
He  reduced  the  crop  value  of  $237,700,  which  the  tax- 
payers had  claimed  as  crop  cost,  to  this  figure  of  $34,- 
841,  thereby  producing  an  adjustment  of  $202,859.  On 
page  17  he  added  this  adjustment  to  a  figure  of  $433,- 
903.88  thereby  arriving  at  $636,762.88  which  he  al- 
located percentagewise  to  fixed  assets;  the  $433,903.88 
consists  of  the  taxpayers'  fixed  asset  figure  of  $423,- 
837.32  increased  by  two  items  included  in  taxpayers'  list 


^With  a  minor  exception  for  oil  inventory  and  a  small  amount 
of  resold  equipment,  which  will  be  explained. 

•''This  Exhibit  from  the  Tax  Court  record,  along  with  Exhibits 
28  and  F,  which  were  designated  for  reproduction  but  not  re- 
produced in  the  transcript  here,  ha\'e  been  accepted  by  this  Court 
for  consideration  in  original  form.  Order  of  February  21,  1966, 
entered  ujx)n  stipulation  of  the  parties. 
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of  quick  assets,  namely,  fuel  oil,  $6,031.26,  and  miscel- 
laneous equipment  resold  promptly  after  acquisition, 
$4,035.30.  In  other  words,  although  the  Commissioner 
treated  the  crop  as  worth  only  the  resale  value  of  the 
small  portion  ready  for  immediate  harvest,  he  included 
it  among  the  quick  assets  receiving  first  allocation  of 
cost  at  full  value.  He  did  not  include  it  among  fixed 
assets  to  which  the  balance  of  cost  was  allocated  among 
values  on  a  percentage  basis. 

It  was  stipulated  by  the  Commissioner  at  the  trial 
that  the  amount  by  which  the  basis  of  the  lemon  crop 
was  reduced  below  $237,700  should  be  allocated  among 
the  fixed  orchard  assets  according  to  the  assessed  value 
proration  used  by  petitioners  in  their  returns.  [R.  p. 
45.]  It  will  be  apparent  from  the  computation  for  en- 
try of  judgment  that  this  was  done  and  that  oil  inven- 
tory and  resold  equipment  were  again  treated  as  quick 
assets,  where  taxpayers  had  included  them  originally. 
If  any  one  of  the  figures  allocated  to  fixed  assets  in 
the  return  [R.  p.  43]  is  divided  by  the  total  cost  of 
fixed  assets  ($423,837.32),  it  will  be  found  that  the 
percentage  is  approximately  the  same  as  the  per- 
centage for  that  asset  in  the  judgment  computation.  [R. 
pp.  65,  75.]  It  will  also  be  noted  by  re-arranging  the 
figures  in  the  judgment  computation  fR.  pp.  65,  75] 
and  comparing  them  with  the  return  allocation  figures 
[R.  pp.  42-43]  that  the  judgment  figures  have  been 
arrived  at  as  follows : 
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First  step:  allocation  of  first  portion  of 
cost  to  quick  assets  at  full  face  or 
cash  value: 

Cash  [including  cash  derived  from  con- 
temporaneous sale  of  revolving 

fund  certificates]  $171,632.00 

Accounts  receivable  14,798.06 

Inventory  of  lemons  in  warehouse  32,764.43 

Inventory  of  oil  6,031.26 

Deposit  on  trees  900.00 

Subtotal  226,125.75 

Less   Liability  (2,083.10) 

Subtotal  224,042.65 

Equipment  resold  4,035.30 

Total  quick  assets  receiving 

first  cost  allocation  $228,077.95 

Second  step :  allocation  of  balance  of  cost 
among  lemon  crop  and  fixed  assets : 
Total  cost  $889,615.27 

Less  quick  asset  portion  above  (228,077.95) 

Balance  $661,537.32 

Allocated   according  to   relative   values    found 
by  Tax  Court  [see  Op.  below,  R.  p.  56]  :* 

%of 


\^alue 

Total  \'alue 

Crop 

$    212,700 

20.58% 

$136,128.00 

Fixed  assets 

823,300 

79.42% 

525,409.32 

Total 

$1,036,000 

100.00%, 

$661,537.32 

'*The  Tax  Court  arrived  at  its  allocation  by  taking  the  cost  of 
$667,537.32  as  a  percentage  (64^/c)  of  assumed  value  of  $1.- 
036,000,   and   then   applying   that    percentage    to    the    individual 
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3.      Comparison  of  Taxpayers'  and  Tax  Court's 
Allocation  and  Valuation  Figures. 

For  clarity  in  understanding  the  effect  of  the  Tax 
Court's  decision,  we  here  reproduce  in  parallel  columns 
summary  figures  derived  from  headings  1  and  2  of  this 
Statement : 


Taxpayers' 

Tax  Court's 

Figures 
$889,615.27 

Difference 

Figures 

Total  cost 

$889,615.27 

First  allocation  to 

quick  assets : 

Lemon 

crop       ($237,700) 

Adjust- 

ment for 

orchard 

care             25,000 

(212,700.00) 

$212,700.00 

— 0— 

Other  quick  assets 

(228.077.95) 

— 0— 

(228.077.95) 

Subtotal 

(440.777.95) 

212.700.00 

(228.077.95) 

Remainder  allocation  to 

fixed  assets 

448.837.32 

212.700.00 

661,537.32* 

Value  of  fixed  assets 

(excluding  lemon  crop) 

448.837.32 

374,462.68 

823.300.00 

*  Including  lemon  crop. 

What  the  Tax  Court  has  done  in  effect  is  to  transfer  part  of  the 
foregoing  theoretical  profit  of  $374,462.68  to  the  lemon  crop.  The 
figures  are  as  follows 


Value 
$    212,700 

823.300 
$1,036,000 

Allocated 
Cost 

Theoretical 
Profit 

Lemon    crop 
Fixed  assets 
Total 

$136,128.00 

526,409.32 

$661.537..^2 

$  76,572.00 

297.890.68 

$374,462.68 

values,  but  the  result  is  the  same  as  that  arrived  at  above.  Be- 
cause the  64%  used  by  the  Tax  Court  was  a  rounded  figure, 
there  is  a  small  lack  of  correspondence  between  the  percentages 
used  above  and  the  value  figures  to  the  left  of  them. 
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4.      Tax  Court's  Valuation  of  Fixed  Assets; 
Appraisal  Evidence. 

It  is  the  taxpayers'  major  position,  concurred  in  by 
the  Commissioner  tli rough  the  point  of  issuing  his  statu 
tory  notice,  that  the  lemon  crop  was  a  cash  equivalent  en- 
titled to  first  cost  allocation  along  with  the  other  quick 
assets.  We  believe  that  the  Tax  Court  has  committed 
manifest  error  of  law  in  treating  it  otherwise.  If  this 
Court  agrees,  the  Tax  Court's  valuation  of  the  fixed  as- 
sets is  immaterial. 

However,  we  believe  that  taxpayers'  secondary  point 
concerning  valuation  of  fixed  assets  also  deserves  this 
Court's  attention.  From  the  comparative  figures  under 
heading  3  of  this  Statement,  it  will  be  apparent  that 
the  only  basis  which  the  Tax  Court  had  for  concluding 
that  taxpayers  made  a  profit  upon  immediate  resale 
of  the  lemon  crop,  was  its  finding  that  the  fixed  assets 
had  a  point-of-purchase  value  in  excess  of  their  cost. 
Since  the  orchard  has  never  been  sold  by  taxpayers,  this 
finding  had  to  be  based  upon  opinion  testimony  of  the 
appraisal  witnesses.  [R.  pp.  41,  55-56.  J  Therefore,  we 
will  now  refer  to  the  appraisal  report  and  testimony  of 
Hoffman,  the  Commissioner's  witness,  and  the  appraisal 
report  of  Taschner,  petitioners'  witness.  [Exs.  F  and 
28;2R.  pp.  236-296.]' 

Between  May  13  and  May  19,  1964  Hoffman  under- 
took to  ascertain  the  fair  market  value  of  the  fixed  as- 
sets of  the  Del  Norte  orchard  (land,  improvements, 
buildings,  trees  and  windbreaks)   as  of  September  22, 


^The  reference  "2R."  is  to  the  second  volume  of  the  Transcript 
on  appeal.  Exhibits  F  and  28  have  been  accepted  by  this  Court 
for  consideration  in  original  form.  See  footnote  (3)  above.  The 
appraisal  report  of  Taschner  was  stipulated  into  the  record  be- 
low without  testimony. 
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1953,  a  date  10^  years  earlier.  His  method  was  to 
theorize  from  background  information,  such  as  the  as- 
sessor's records ;  he  conceded  that  his  inspection  of  the 
property  was  cursory,  saying  that  a  current  inspection 
would  have  little  significance.  He  relied  upon  seven  so- 
called  "comparable"  sales,  of  which  five  involved  com- 
paratively small  parcels  of  10,  30,  52,  63,  and  69  acres, 
respectively,  one  condemnation  sale  of  109  acres  was 
conceded  to  have  little  comparative  value,  and  one  sale 
(#7)  of  86  acres  occurred  more  than  three  years  after 
the  valuation  date.  [2K.  pp.  246-286;  Ex.  F.] 

He  carefully  specified  that  he  took  no  account  of  the 
transaction  involved  here,  by  which  taxpayers  on  the 
date  of  his  valuation  purchased  the  428  acre  lemon  or- 
chard he  was  appraising;  and  indicated  that  it  would 
have  made  no  difference  to  his  valuation  if  he  had 
known  the  price  paid  here.  [2R.  pp.  246,  284-286, 
292-294.]  He  conceded  that  at  the  valuation  date  the 
subject  property  was  still  of  only  agricultural  value,  that 
subdivision  and  conversion  to  higher  use  was  just  start- 
ing in  the  general  area,  that  small  parcels  were  selling  at 
a  higher  price  per  acre  than  large  parcels,  and  that 
larger  ranches  may  have  stayed  on  the  market  a  con- 
siderable time  before  being  sold.   [2R.  pp.  253-256.] 

Comparable  #7  relied  upon  by  Hoffman  adjoined  the 
Del  Norte  orchard  and  involved  86  acres  of  lemons, 
walnuts  and  some  row  crops  with  a  good  home  on  it.  It 
sold  on  December  10,  1956  in  active  bidding,  at  a  total 
price  that  averaged  $2,180  per  acre  including  improve- 
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ments.  [2R.  pp.  266-267,  Ex.  F,  Supporting  Data,  Sale 
#7.]  Hoffman  followed  his  comments  about  that  com- 
parable with  his  statement  that  he  valued  the  428  Del 
Norte  acres  at  $2,000  an  acre,  including  improvements. 
[21\.  p.  2()7. 1  Me  failed  to  explain  why  the  428-acre 
orchard  was  worth  $2,000  an  acre  in  September  1953 
when  the  much  smaller  86-acre  orchard  was  worth  only 
$2,180  an  acre  in  December  1956,  after  three  years  of 
the  trend  toward  subdivision  and  higher  use  to  which  he 
had  referred. 

Taschner,  taxpayers'  appraisal  witness,  set  out  upon 
a  different  course,  namely,  that  of  determining  "the  rela- 
tive fair  market  values  of  the  component  parts  of, 
plus  certain  chattels  used  upon"  the  Del  Norte  orchard 
as  of  September  21,  1953,"  and  obviously  did  a  careful 
job  of  inspecting  the  property  itself  as  well  as  available 
records  related  in  time  to  the  valuation  date.  [Ex.  28, 
pp.  1-1  l.j  His  experience  is  impressive;  since  1950  he 
has  previously  appraised  over  2,000  farm  properties  in- 
cluding several  hundred  lemon  groves.  [Ex.  28,  p.  13.] 
By  comparison,  Hoffman  appears  previously  to  have  ap- 
praised one  lemon  grove.  [2R.  pp.  239-240.]  Taschner's 
first  three  comparables  are  parcels  of  a  size  and  price 


^Taxpayers'  counsel  retained  Taschner  to  make  such  an  ap- 
praisal for  the  purpose  of  determining  relative  values  of  fixed 
orchard  assets,  as  a  basis  for  allocating  among  them  the  portion 
of  the  total  cost  remaining  after  first  allocation  to  quick  assets 
including  the  lemon  crop.  Concession  of  Commissioner's  counsel, 
at  opening  of  trial,  that  the  percentage  allocations  to  fixed  as- 
sets used  in  the  return  could  also  be  used  in  this  case,  made 
such  an  appraisal  unnecessary.  This  concession  was  not  foretold 
by  pre-trial  discussion  between  counsel  and  astonished  taxpayers' 
counsel.  See  opening  remarks  of  counsel.  [2R.  pp.  8-26.] 
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per  acre  that  correspond  with  the  size  of  the  Del  Norte 
orchard  and  the  price  per  acre  that  taxpayers  paid  for 
it.  [Ex.  28,  pp.  14-16.]  It  should  be  noted  that  the 
$448,837.32  paid  by  taxpayers  for  the  428  acres  of  the 
Del  Norte  orchard  fixed  assets  (after  allocating  the  first 
portion  of  total  cost  to  quick  assets)  amounts  to  an  aver- 
age of  $1,049.00  per  acre  including  improvements.^ 

Taschner's  report  concludes  with  the  following  signif- 
icant statement  [Ex.  28,  pp.  11-12]  : 

"The  total  of  relative  fair  market  values  and 
component  parts  arrived  at  above  does  not  repre- 
sent my  opinion  of  the  fair  market  value  of  the 
lemon  orchard  which  is  made  up  of  those  parts.  A 
property  of  this  size  in  the  year  1953  was  one  that 
would  not  be  readily  marketable  because  the  number 
of  available  buyers  was  limited  in  view  of  size.  If  a 
single  unit  will  sell  at  a  certain  price,  it  will  not 
necessarily  follow  that  the  multiple  of  those  units 
would  sell  at  the  same  multiple  of  that  price;  the 
greater  the  multiple  the  greater  the  discount. 

"I  am  advised  that  the  Del  Norte  Citrus  Com- 
pany Orchard  on  September  21,  1953  was  owned  by 
a  corporation  containing  other  assets,  the  stock  of 
which  was  purchased  by  Messrs.  Tom  and  Phil 
Davis  on  September  22,  1953.  I  am  advised  that 
after  deducting  from  the  price  paid  for  the  stock, 
the  cash  and  cash  value  of  assets  immediately  sold, 
the  remaining  portion  of  price  allocable  to  the  or- 
chard components  that  I  have  appraised  was  less 
than  50%  of  my  total  appraisal  value  of  the  com- 


'^It  is  not  clear  where  the  Commissioner's  counsel  got  his  figure 
of  $409  an  acre  about  which  he  questioned  Hoffman  [2R.  284- 
2851  l^^it  he  was  apparently  referring  to  some  calculation  he  had 
made  with  respect  to  bare  land. 


—17— 

ponciUs.  A  sonicwluil  similar  transaction  occurred 
in  1952,  as  set  forth  in  Comparable  1,  in  which  the 
price  attributable  to  a  lemon  orchard  property  of 
almost  identical  size  to  the  one  in  ([uestion  would 
appear  to  have  been  quite  low. 

"In  my  opinion,  the  fair  market  value  of  the 
orchard  made  up  of  the  components  that  I  have 
valued  would  be  a  fraction  of  the  total  of  my 
values  for  the  components.  Such  fair  market  value 
would  depend  ui^on  what  a  willing  buyer  would  pay 
to  a  willing-  seller  for  the  entire  428  acres,  com- 
prising all  of  the  aforesaid  components  as  a  result 
of  negotiation  in  which  neither  party  was  acting  un- 
der compulsion  or  duress. 

"Even  though  the  property  was  acquired  by  pur- 
chasing stock  of  a  corporation  and  dissolving  the 
corporation,  it  is  reasonable  to  presume  that  the 
value  of  all  of  the  assets  of  the  corporation  was 
known  both  to  the  buyers  and  sellers  of  the  stock. 
If  it  were  true,  as  I  have  been  advised,  that  the 
assets  of  the  corporation  consisted  essentially  of 
the  lemon  orchard  plus  cash  and  assets  promptly 
converted  into  cash,  then  in  my  opinion  the  best 
evidence  of  the  fair  market  value  of  the  orchard  is 
the  price  paid  for  the  stock,  less  the  amount  of 
such  cash  and  cash  to  which  assets  were  promptly 
converted." 

The  Tax  Court's  determination  of  fixed  asset  value 
of  $823,300  was  evidently  in  reliance  upon  its  subordi- 
nate conclusion  that  "There  is  no  substantial  disagree- 
ment between  respondent's  and  petitioners'  expert  wit- 
nesses with  respect  to  the  valuation"  of  those  assets, 
except  for  trees.  [R.  p.  55.]  Apparently  the  Tax  Court 
did  not  carefully  read  Taschner's  report. 
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Specification  of   Errors   Relied   Upon. 

1.  The  Tax  Court  erred  in  treating  the  lemon  crop 
sold  for  cash  at  point  of  acquisition  as  a  fixed  asset 
entitled  only  to  percentage  allocation  of  remaining  cost, 
instead  of  including  it  with  the  other  quick  assets  en- 
titled to  first  allocation  of  cost. 

2.  The  Tax  Court  erred :  in  concluding,  on  the  basis 
of  an  appraisal  opinion  given  ten  years  after  the  event, 
that  retained  fixed  assets  were  worth  more  at  the  point 
of  purchase  than  the  price  paid  for  them;  and  in  as- 
signing part  of  the  consequent  theoretical  profit  to  the 
cashing  out  of  the  lemon  crop  that  occurred  contem- 
poraneously with  the  purchase. 

Summary  of  Argument. 

In  the  interest  of  brevity,  the  Court  is  respectfully 
referred  to  the  headings  under  "Argument"  in  the  In- 
dex as  a  summary  of  petitioners'  argument. 
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ARGUMENT. 

I. 

In  the  Understanding  of  the  Davises  and  in  Eco- 
nomic ReaHty  No  Gain  Was  ReaHzed  Upon 
Sale  of  the  Lemon  Crop  for  Cash  at  Point  of 
Acquisition;  This  Was  Only  a  Transitory  Step 
in  Their  Acquisition  of  the  Fixed  Orchard 
Assets. 

The  Davises  wanted  llie  Del  Norte  orchard.  In  order 
to  acquire  it  they  obtained  options  to  buy  the  stock  of 
the  corporation  that  owned  it.  The  total  cost  of  acquir- 
incr  the  stock  would  be  $889,615.  Of  this,  about  $500,- 
000  had  to  be  paid  in  cash,  and  they  didn't  have  the 
money.  But  the  corporation  had  quick  assets  that  could 
be  turned  into  cash,  and  the  Davises  made  advance  ar- 
rangements to  do  so. 

Their  plan  worked  well.  In  a  series  of  transactions 
accomplished  within  a  few  days  of  September  22,  1953 
the  Davises  exercised  their  stock  options,  had  the  cor- 
poration sell  revolving  fund  certificates  for  cash,  dis- 
solved the  corporation  and  took  distribution  of  its  as- 
sets, sold  the  lemon  crop  on  the  trees  for  cash,  and 
used  the  cash  thus  raised  to  pay  for  the  corporate  stock. 
They  had  previously  contracted  to  sell  the  lemon  crop 
as  soon  as  they  should  acquire  it;  the  cash  price  for 
the  crop  was  in  escrow  on  September  17,  1953,  and 
was  transferred  into  the  stock  purchase  escrow  on  or 
about  September  22,  1953. 

The  Davises  considered  that  they  had  bought  the 
fixed  assets  of  the  orchard  for  the  total  cost  of  the 
stock  less  the  cash  raised  by  the  pre-closing  arrange- 
ments and  used  at  the  closing.  |"2R.  pp.  311-312,  344- 
345.]  And  that  was  the  economic  reality.  The  Davises 
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did  not  have  the  money  to  buy  the  Del  Norte  stock 
and  thereby  acquire  the  orchard.  What  they  could  and 
did  do  was  arrange  in  advance  for  conversion  of  corpo- 
rate quick  assets  to  cash  and  funnel  that  cash  through 
to  the  corporate  stockholders  at  point  of  purchase.  This 
left  the  Davises  with  a  price  of  $448,837  to  pay  for 
the  orchard.  Since  $394,836  of  that  price  was  deferred, 
being  represented  by  notes  to  stockholders  and  others, 
they  were  able  to  manage  the  purchase. 

In  the  view  of  the  taxpayers  and  the  Tax  Court  [R. 
pp.  43,  47]  this  was  a  so-called  Kimh ell-Diamond  ac- 
quisition, treated  in  the  tax  law  as  a  purchase  of  corpo- 
rate assets  in  substance  even  though  accomplished  in 
form  by  purchase  of  stock  and  dissolution  of  the  corpo- 
ration. In  the  theory  of  this  line  of  tax  cases,  the  buyer's 
acquisition  and  ownership  of  the  corporation  is  disre- 
garded as  a  transitory  step.  Khnb ell-Diamond  Milling 
Co.,  14  T.C.  74  (1950),  affd.  187  F.  2d  718  (C.A.5) 
cert.  den.  342  U.S.  827;  United  States  v.  Frank  Mat- 
tison,  273  F.  2d  13  (C.A.  9,  1959),  59-2  U.S.T.C.  9768; 
United  States  v.  M.O.J.  Corporation,  27 A  F.  2d  713 
(C.A.  5,  1960),  60-1  U.S.T.C.  9209. 

In  some  instances,  the  buyer  is  able  to  acquire  the 
wanted  fixed  assets  of  a  corporation  and  let  its  share- 
holders take  distribution  of  the  unwanted  quick  assets. 
Cf.  Prairie  Oil  &  Gas  Co.  v.  M otter,  66  F.  2d  309  (C.A. 
10,  1933),  12  A.F.T.R.  996;  Kanazvha  Gas  &  Utilities 
Co.,  214  F.  2d  685  (C.A.  5,  1954),  45  A.F.T.R.  1805; 
George  Haiss  Manufacturing  Co.,  16  T.C.M.  1106 
(1957).  But  if,  as  in  the  present  case,  it  is  incon- 
venient or  impossible  to  break  apart  the  corporate  as- 
sets as  part  of  the  contract  with  the  selling  sharehold- 
ers, the  buyer  must  proceed  as  the  Davises  did  here. 
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ihat  is,  arrange  for  comxTsion  of  the  unwanted  quick 
assets  to  cash  at  point  of  purchase  and  channel  the 
cash  to  the  selling  stockholders.  In  such  circumstances 
tlie  l)uyer's  handlin.^-  of  the  cash-out  problem,  like 
his  dissohition  of  the  acquired  corporation,  is  but  a 
transitory  ste])  in  his  acquisition  of  the  wanted  fixed 
assets. 

On  the  other  side  of  the  coin,  the  Revenue  Service, 
with  the  support  of  the  courts,  is  firm  in  refusing  loss 
deduction  to  a  buyer  who  immediately  cashes  out  one  of 
the  purchased  assets  of  a  bundle;  in  such  circumstan- 
ces, the  cash-out  results  not  in  loss  but  in  an  adjust- 
ment of  basis.  Tube  Bar.  Inc.,  15  T.C.  922  (1950). 
Cf.  N.W.  Aycr  &  Son,  Inc.,  17  T.C.  631  (1951)  a^q. 
1952-1  C.B.  1;  TJw  Hillside  National  Bank,  35  T.C. 
879  (1961). 

11. 
It  Was  Unrealistic  for  the  Tax  Court  to  Conclude 
From  Opinion  Testimony  That  the  Value  of 
Fixed  Assets  Exceeded  Price  Paid  Therefor  and 
Use  This  as  a  Basis  for  Ascertaining  Profit  in 
a  Simultaneous  Sale  of  Quick  Assets. 

Although  a  growing  crop  may  not  be  inventory  in 
the  strict  sense,  it  is  the  produce  of  the  land  or  orchard 
and,  like  inventory,  is  normally  converted  to  cash  with- 
in a  year  or  sooner.  The  Supreme  Court  has  held  that  a 
growing  citrus  fruit  crop  is  property  held  for  sale  to 
customers  in  the  ordinary  course  of  the  business  both  of 
the  grove  owner  who  sells  the  orchard  and  of  the  grove 
owner  who  buys  it.  Watson  v.  Commissioner,  345  U.S. 
544,  43  A.F.T.R.  621  (1953).  This  is  by  contrast  to  the 
orchard  land  and  trees  which,  after  six  months  holding, 
become  equivalent  to  a  capital  asset  for  gain  purposes. 
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I.R.C.  Sec.  1231.  At  the  point  of  its  sale  for  cash  a 
growing  crop  certainly  may  be  termed  a  "quick  asset" 
and  a  cash  equivalent. 

The  fixed  assets  of  the  Del  Norte  Orchard  were  ac- 
quired by  the  Davises  to  hold  and  operate,  and  they 
have  been  held  and  operated.  Gain  on  their  sale  has 
never  been  demonstrated;  whereas  inflationary  trends 
since  1953  may  indicate  gain,  it  was  only  speculative 
on  September  22,  1953.  On  the  other  hand,  the 
quick  asset,  the  lemon  crop,  was  not  acquired  to  hold; 
was  readily  convertible  and  immediately  converted  to 
cash,  and  was  merely  an  element  in  a  plan  to  funnel 
available  cash  to  the  sellers  of  the  asset  bundle.  It  is 
obvious  that  at  September  22,  1953  the  lemon  crop  was 
worth  what  it  brought  in  immediate  sale.  But  it  is  far 
from  obvious  that  the  fixed  assets  were  then  worth  any 
more  than  the  $448,837  that  was  then  paid  for  them. 
Only  by  assuming  that  the  fixed  assets  were  then  worth 
more  can  any  profit  be  found  in  the  transactions  of 
September  22,    1953  or  attributed  to  the   lemon  crop. 

The  Tax  Court  was  quite  unrealistic  in  relying  upon 
opinion  testimony  of  an  appraiser  viewing  the  fixed  as- 
sets in  1964,  ten  and  a  half  years  after  they  were 
bought,  for  its  conclusion  that  on  September  22,  1953 
they  were  worth  $823,300,  which  was  $374,463  more 
than  the  price  paid  for  them  in  the  arms-length  pur- 
chase transaction  of  that  date ;  and  even  more  unrealistic 
in  transferring  part  of  that  theoretical  profit  to  the 
point-of-purchase  sale  of  the  lemon  crop,  a  quick  asset. 

Furthermore,  the  Tax  Court  patently  misinterpreted 
the  opinion  testimony  upon  which  it  relied.  It  based  its 
$823,300  valuation  of  fixed  assets  on  its  conclusion  that 
the   two   appraisers   were   largely   in   agreement   as   to 
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values  I  R.  p.  55  J  ;  whereas  even  a  cursory  reading  of 
Taschner's  report  [Ex.  28 1  reveals  that  his  individual 
valuation  figures  for  elements,  such  as  land,  trees,  build- 
ings and  iinpiovcnients,  were  relative  and  not  indicative 
of  the  total  value  of  the  fixed  asset  group.  Taschner's 
opinion  was  that  fair  market  value  of  the  fixed  orchard 
assets  as  a  whole  was  best  demonstrated  by  the  price 
paid  for  those  assets,  as  derived  from  the  price  paid  for 
the  corporate  stock  less  the  corporate  cash  and  cash  to 
which  corporate  assets  were  promptly  converted.  [Ex. 
28,  p.  12.] 

The  Tax  Court's  substitution  of  a  theoretical  figure 
of  $823,300  for  actual  cost,  as  the  1953  value  of  the 
fixed  assets,  is  thus  impeached  by  its  obvious  misin- 
terpretation of  one  of  the  two  appraisals  upon  which  it 
relied.  If  further  impeachment  were  needed,  we  believe 
it  appears  in  the  other  appraisal,  made  by  Hoffman, 
analyzed  under  heading  4  of  our  Statement.  We  will  not 
repeat  that  analysis  here  beyond  noting  that  Hoffman's 
"comparables"  were  not  parallel  in  size;  and  that  in  ig- 
noring this  purchase  transaction  he  was  rejecting  the 
best  evidence  of  the  value  of  the  property  purchased. 

We  submit  that  the  Tax  Court  committed  manifest 
error  in  finding  a  theoretical  value  of  $823,300  for  the 
fixed  assets  of  the  Del  Norte  orchard  on  September  22. 
1953  when  they  w^ere  bought  for  $448,837;  and  in  at- 
tributing part  of  the  theoretical  profit  of  $347,463  to 
the  lemon  crop  acquired  September  22,  1953  and  sold 
that  day  for  $212,700.  We  believe  this  was  an  error  of 
law.  However  any  fact  finding  involved  was  clearly  er- 
roneous. 
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III. 
In  a  Purchase  of  Current  and  Fixed  Assets  for  a 
Lump-Sum,  First  Allocation  of  Price  Generally 
Is  Made  to  Quick  Assets;  Invariably  so  if  They 
Are  Promptly  Converted  to  Cash. 

A.  The  Commissioner  Has  Consistently  Applied  This 
Principle  by  Making  First  Allocation  of  Price  to  a 
Crop  Purchased  With  the  Land. 

In  1920  the  Commissioner  issued  O.D.  714,  3  C.B.  49, 
reading  as  follows: 

"A  purchased  for  a  certain  price  land  together 
with  crops  growing  thereon.  The  basis  for  deter- 
mining gain  or  loss  upon  a  subsequent  sale  of  the 
crops  is  the  difference  between  the  cost,  or  if  no 
part  of  the  purchase  price  was  assigned  to  the 
crops,  the  fair  market  value  thereof  at  the  time  of 
purchase,  and  the  selling  price  less  cost  of  har- 
vesting and  marketing." 

In  not  requiring  a  pro  rata  allocation  between  value  of 
land  and  crop,  but  accepting  crop  value  as  its  basis,  this 
ruling  is  calling  for  first  allocation  of  price  to  the  crop. 
It  has  never  been  revoked  or  altered.**  Though  it  was 
cited  to  the  Tax  Court,  the  Court  ignored  it. 

This  ruling  applies  specifically  to  this  case  and  re- 
quires that  the  $212,700,   found  as   fair  market  value 


Ht  was  cited  with  approval  in  I.T.  3815,  1946-2  C.B.  30. 
There  are  no  regulations  on  the  subject  of  first  allocation  of 
lump-sum  price  to  a  crop  or  other  quick  asset.  Neither  Reg. 
1.61-6(a)  nor  Reg.  1.167(a)-5  refers  to  an  allocation  where 
current  assets  are  included.  Regs.  1.334-1  (c)  (4)  (v)  (b)  (1)  and 
(c)(4)(viii)  call  for  first  allocation  to  "cash  and  its  equivalent" 
in  the  situation  where  one  corporation  buys  at  least  80%  of  the 
stock  of  another  and  dissolves  it  within  two  years. 
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of  the  lemon  croj)  at  ac(iuisiti()n,  shall  be  treated  as  basis 
in  determining-  gain  on  its  sale.  The  effect,  of  course,  is 
to  eliminate  gain,  except  for  the  $25,000  (of  the  $237,- 
700)  which  was  concededly  paid  for  the  Davises'  obli- 
gation to  care  lor  the  orchard  while  the  crop  was  matur- 
ing. 

As  noted  under  heading  2  of  our  Statement,  the  Com- 
missioner did  not  assert  his  deficiency  on  the  ground 
that  the  lemon  crop  should  receive  percentage  allocation 
like  a  fixed  asset:  he  gave  it  first  allocation  along  with 
the  other  quick  assets.  By  singling  out  the  crop  for 
fixed  asset  allocation  the  Tax  Court  has  anomalously 
distinguished  one  quick  asset  worth  $212,700  in  cash  at 
point  of  purchase  from  others  worth  $228,078  in  cash  at 
point  of  purchase.  The  latter  have  continued  to  receive 
first  allocation  of  cost  even  though  some  of  them  (re- 
ceivables and  lemons  in  the  warehouse)  obviously  were 
converted  into  cash  after  the  purchase  date  when  the 
lemon  crop  w^as  sold  for  cash. 

Repudiation  of  O.D.  714  would  cause  consternation  in 
farm  circles.  It  has  certainly  not  been  the  practice  of  a 
farmer  who  buys  land  or  an  orchard  with  a  growing 
crop  to  have  both  the  crop  and  the  land  appraised  for 
the  purpose  of  determining  how  much  cost  to  allocate 
to  the  crop.° 


^Cf.  testimony  of  Herron,  taxpayers'  C.P.A.  [2R.  572.] 
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B.  The  Commissioner  and  Courts  Have  Generally  Agreed 
With  the  Normal  Accounting  Practice  of  Allocating 
the  First  Portion  of  a  Lump-Sum  Price  to  Current 
Assets  Bought  With  Fixed  Assets.  Such  First  Alloca- 
tion Is  Always  Made  Where  the  Asset  Is  Immediately 
Converted  and  Equivalent  to  Cash. 

Where  fixed  and  current  assets  are  bought  in  a  bun- 
dle, as  where  a  going  business  is  purchased,  it  is  nor- 
mal accounting  practice  to  allocate  the  first  portion  of 
cost  to  current  assets,  and  then  pro  rate  the  remainder 
among  fixed  assets  according  to  relative  values.  In  the 
usual  case  any  other  method  would  work  distortion. 
If  a  business  is  bought  to  operate  it  would  be  strange 
indeed  to  tax  the  buyer  on  an  artificial  profit  in 
the  purchased  inventory  and  receivables  arrived  at  by 
appraising  the  plant  and  real  estate  at  a  figure  higher 
than  the  remainder  of  cost  available  for  them,  and  re- 
allocating total  cost  on  a  percentage  basis  among  the 
inventory  and  receivables  at  cashable  value  and  the 
plant  and  real  estate  at  such  appraised  value.  The  point 
is  that  the  inventory  and  receivables  will  be  promptly 
cashed  out  in  normal  business  operations.  The  plant 
and  real  estate  will  not  be  sold,  but  will  be  used  to 
create  and  sell  more  inventory  and  will  have  a  value  to 
the  buyer  chiefly  determined  by  whether  and  to  what 
degree  such  operations  prove  to  be  profitable. 

This  principle  has  generally  been  recognized  by  the 
Commissioner  and  the  Courts.  In  the  great  majority  of 
cases  first  allocation  of  lump-sum  price  to  quick  as- 
sets of  a  purchased  business  or  farm  has  not  been  dis- 
turbed. 

The  American  Fork  and  Hoe  Company,  2  T.C.M. 
842    0943);   Philadelphia  Steel  &  Iron   Corporation, 
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23  T.C.M.  558  (19()4).  aii'd.  344  F.2d  964,  65-1 
U.S.T.C.  9308;  Estate  of  James  F.  Sitter,  29  T.C.  244 
(1957),  acq.  1958-2  C.B.  8;  Richard  J.  Zcmmcr,  22 
T.C.M.  638  (1963);  Fox  &  Hounds,  Inc.,  21  T.C.M. 
1216  (1962);  James  K.  Herbert,  62-1  U.S.T.C.  9177 
(Dist.  Ct.  Cal.  11/14/61);  Henry  S.  Alper,  21  T.C.M. 
185  (1962)  (issue  concerning-  IMickllebelt  Livonia); 
Farmers  Cotton  Oil  Company,  27  B.T.A.  105  (1932), 
non-acq.  on  another  point  XII-1  C.B.  16. 

In  the  Herbert  case  $45,000  of  the  $158,800  paid  as 
price  for  the  ranch  represented  a  first  allocation  to  the 
growing  crop  agreed  to  by  both  parties.  The  argu- 
ment concerned  the  allocation  of  the  remaining  $113,- 
800  among  fixed  assets. 

In  Apex  Brewing  Co.,  Inc.,  40  B.T.A.  1110  (1939), 
acq.  1940-1  C.B.  1.  the  Commissioner  had  allocated 
a  lump-sum  price  pro  rata  among  the  fixed  brewery  as- 
sets and  beer  inventory.  Taxpayer  objected  that  this 
created  a  false  profit  upon  disposition  of  the  beer  in- 
ventory. The  full  Tax  Court  agreed,  holding  that  there 
must  be  allocation  of  the  first  portion  of  the  lump- 
sum price  to  the  inventory,  with  the  balance  spread 
among  the  fixed  assets. 

In  Harlan  E.  McGregor,  14  T.C.M.  897  (1955),  a 
taxpayer  sold  stored  crops  shortly  after  he  had  bought 
a  farm  and  the  crops  for  a  lump-sum  price.  As  a  re- 
sult of  his  allocation  of  price  among  all  of  the  pur- 
chased assets,  he  claimed  a  crop  basis  in  excess  of  sale 
price  and  a  loss  on  the  sale.  The  Commissioner  fixed 
the  basis  of  the  crops  at  their  sale  price,  which 
amounted  to  giving  them  first  allocation  of  cost,  and 
thereby  eliminated  the  loss.  The  Court  upheld  the  Com- 
missioner. 
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In  the  only  case  of  this  kind  where  the  Commissioner 
seems  to  have  questioned  the  principle  of  first  alloca- 
tion to  current  assets,  the  Tax  Court  somewhat  modi- 
fied the  principle  by  making  first  allocation  to  such 
items  as  cash,  receivables,  prepaid  insurance,  factory 
supplies  and  deferred  charges,  but  considered  that  in- 
ventory and  work  in  process  required  further  effort  and 
expense  before  they  could  be  turned  into  cash  and  there- 
fore were  not  the  equivalent  of  cash;  the  Commissioner's 
allocation  of  cost  to  them  was  sustained  for  lack  of  better 
evidence.  F  &  D  Rentals,  Inc.,  44  T.C.  No.  32,  C.C.H. 
Dec.  27,424  (1965).  The  case  is  pending  on  the  tax- 
payer's appeal  to  the  Court  of  Appeals  Seventh  Cir- 
cuit. 

There  is  a  group  of  cases  which  may  at  first  blush 
appear  to  cast  doubt  upon  the  principle  of  first  alloca- 
tion of  a  lump-sum  price  to  current  assets;  but  if  they 
are  properly  analyzed  they  are  not  in  point.  These  cases 
involve  the  purchase  of  a  bundle  of  homogeneous  as- 
sets and  the  liquidation  of  some  of  the  assets  from  the 
bundle. 

For  instance,  in  Nathan  Blum,  5  T.C.  702  (1945), 
one  partner  bought  another's  interest  in  partnership  as- 
sets that  consisted  almost  entirely  of  current  assets. 
The  Court  stated  and  applied  the  principle  that  cost 
should  be  allocated  to  each  asset  of  a  purchased  bun- 
dle upon  the  basis  of  its  value  as  a  percentage  of  the 
total  value  of  the  bundle.  The  taxpayer  was  attempting 
to  defer  any  gain  until  he  had  recovered  the  total  cost 
of  this  homogeneous  bundle,  which  the  Court  refused  to 
permit. 

Likewise  in  T.  H.  Symington  &  Son,  Inc.,  35  B.T.A. 
711    ri937)  the  question  concerned  redemption  of  pre- 
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f erred  stock  out  ol  a  bundle  of  assets  consisting  of 
various  securities  and  receivables  that  had  been  segre- 
gated into  one  corporation  ostensibly  for  liquidation 
purposes.  This  was  part  of  a  complicated  reorganization 
in  which  the  fixed  and  operating  assets  went  to  an- 
other corporate  entity.  The  preferred  stock  in  question 
was  homogeneous  with  the  other  assets  in  the  bun- 
dle; as  in  Blum,  the  taxpayer  was  contending  for  re- 
covery of  the  entire  cost  before  reporting  the  profit  on 
any  disposition;  specifically,  was  attempting  to  avoid 
tax  on  the  premium  paid  when  the  stock  was  re- 
deemed (originally  reported  as  taxable  in  its  return). 
In  holding  for  the  Commissioner,  the  Court  noted  (Op. 
738)  that  the  redemption,  although  shortly  following 
the  purchase,  was  not  known  or  anticipated  at  the  pur- 
chase. 

The  decision  below  against  first  allocation  of  cost  to 
the  lemon  crop  was  rested  on  the  Blum  and  Syming- 
ton cases.  [R.  50-52]  This,  we  submit,  was  an  error  of 
law. 

In  L.  M.  Graves,  11  T.C.M.  467  (1952)  the  tax- 
payer purchased  all  of  the  assets  of  a  corporation  for 
the  purpose  of  liquidating  them;  apparently  they  were 
all  liquidated  in  a  little  over  a  year.  Since  the  assets 
were  all  held  for  prompt  sale  they  were  homogeneous 
and  deserved  pro  rata  allocation  of  cost. 

The  Blum  and  Graves  cases  recognize  in  any  event 
that  a  cash  equivalent  is  entitled  to  first  allocation.  In- 
surance received  it  in  Blum.  Insurance  and  a  promptly 
liquidated  account  receivable  received  it  in  Graves  where 
the  Court  commented  (11  T.C.M.  472-3)  that  "*  *  * 
cost  must  first  be  applied  in  full  to  any  cash  or  to  any 
asset  that  is  substantially  the  equivalent  of  cash  *  *  *." 
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Accord  The  Bessemer  Limestone  and  Cement  Company, 
15  T.C.M.  1277,  1283  (1956).  We  do  not  believe  that 
reasonable  contention  could  be  made  for  pro  rata  alloca- 
tion to  fixed  and  current  assets  alike  in  the  purchase  of 
a  going  farm,  manufacturing  or  mercantile  business; 
but  even  if  it  were,  it  is  obvious  that  a  current  asset  im- 
mediately converted  to  cash  is  a  cash  equivalent  and  en- 
titled to  first  allocation  of  cost/" 

The  clear  rule  of  law  ignored  by  the  Tax  Court  was 
that  the  lemon  crop  in  the  instant  case,  a  quick  asset 
immediately  converted  to  cash,  was  a  cash  equivalent, 
and  was  entitled  to  first  allocation  of  cost.  No  gain  was 
realized  by  cashing  it  out. 

Conclusion. 

The  decision  below  should  be  reversed  with  instruc- 
tions: to  find  no  gain  on  the  sale  of  the  lemon  crop 
for  its  acquisition  value  of  $212,700;  to  find  that  each 
of  the  Davis  brothers  had  taxable  income  of  50%  of 
the  $25,000  paid  for  the  orchard  care  covenant;  and  to 
add  a  like  amount  to  the  basis  of  the  fixed  assets  ac- 
quired by  each. 

Respectfully  submitted, 

Arthur  A.  Armstrong, 
Armstrong  &  Brown, 

Counsel  for  Petitioners. 

March  1966 


'"An  accountant  could  not  in  good  conscience  certify  to  the 
realization  of  gain  through  such  a  conversion.  See  testimony  of 
C.P.A.  Herron,  2  R.  571-2. 


Certificate. 

1  certify  ihal  in  cunncclion  with  ihc  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  Rules. 

Arthur  A.  Armstrong 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.  20375 
W.  THOMAS  DAVIS  and  ELIZABETH  LLOYD  DAVIS, 

Petitioners 

V, 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 

No.  20382 
M.  PHILIP  DAVIS  and  CAROLYN  L.  DAVIS, 

Petitioners 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISIONS  OF  THE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 


The  memorandum  findings  of  fact  and  opinion  of  the  Tax  Court 
[-R.  28-57)    are  not  officially  reported. 


L/  "I-R."  and  "II-R."  references  are  to  volumes  I  and  II  of  the  record 
1  appeal. 
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JURISDICTION 

This  petition  for  review  (I-R.  78-85)  involves  federal  income 
taxes  for  the  taxable  year  1953.  On  June  9,  1961,  the  Commissioner 
of  Internal  Revenue  mailed  to  the  taxpayers  notices  of  deficiency, 
asserting  deficiencies  in  those  taxes  in  the  aggregate  amount  of 
$160,833.84.   (I-R,  10-19,  22-27.)  Within  ninety  days  thereafter, 
on  August  30,  1961,  the  taxpayers  filed  petitions  with  the  Tax  Court 
for  redeterminations  of  those  deficiencies  under  the  provisions  of 
Section  272  of  the  Internal  Revenue  Code  of  1939.   (Tax  Court  Docket 
Entries;  I-R.  1-9.)  The  decisions  of  the  Tax  Court  were  entered  on 
May  20,  1965.   (I-R.  67,  77.)  The  cases  are  brought  to  this  Court  by 
a  petition  for  review  filed  on  August  12,  1965  (I-R.  78-85),  within 
the  three-month  period  prescribed  in  Section  7A.83  of  the  Internal  Rev- 
enue Code  of  1954.  Jurisdiction  is  conferred  upon  this  Court  by 
Section  7482  of  that  Code. 

QUESTION  PRESENTED 

Taxpayers,  who  held  an  option  to  purchase  a  lemon  orchard  with 
an  unmatured  lemon  crop  and  related  assets  for  a  lump-sum  price, 
sold  the  unmatured  crop  at  the  time  of  their  purchase  of  the  orchard. 
The  question  presented  on  this  review  is  whether  the  Tax  Court  cor- 
rectly held  that  the  purchase  price  was  to  be  apportioned  among  the 
acquired  assets  on  the  basis  of  their  relative  fair  market  values  and 
that  the  excess  of  the  price  received  for  the  lemon  crop  over  its 
cost  basis  constituted  taxable  gain  to  taxpayers. 


STATUTES  INVOLVED 
iternal  Revenue  Code  of  1939: 

SEC.  22.  GROSS  INCOME. 

(a)   General  Definition.— "Gross  income"  includes  gains, 
profits,  and  income  derived  *  *  *  from  professions,  vocations, 
trades,  businesses,  commerce,  or  sales,  or  dealings  in  property, 
whether  real  or  personal,  growing  out  of  the  ownership  or 
use  of  or  interest  in  such  property;  also  from  interest,  rent, 
dividends,  securities,  or  the  transaction  of  any  business 
carried  on  for  gain  or  profit,  or  gains  or  profits  and  income 
derived  from  any  source  whatever.  *  *  * 


(26  U.S.C.  1952  ed..  Sec,  22.) 

SEC.  111.   DETERMINATION  OF  AMOUNT  OF,  AND  RECOGNITION  OF, 
GAIN  OR  LOSS. 

(a)   Computation  of  Gain  or  Loss.— The  gain  from  the  sale 
or  other  disposition  of  property  shall  be  the  excess  of  the 
amount  realized  therefrom  over  the  adjusted  basis  provided  in 
section  113(b)  for  determining  gain  *  *  *, 


(26  U.S.C.  1952  ed.,  Sec,  111,) 

SEC.  113.   ADJUSTED  BASIS  FOR  DETERMINING  GAIN  OR  LOSS. 

(a)   R»sis  (Unadiu-c^ted^  of  Property, -The  basis  of  property 
shall  be  the  cost  of  such  property  *  *  * 

»         »        *        * 

(26  U.S.C.  1952  ed.,  Sec.  113.) 

STATEMENT 

-2/  .   . 

The  taxpayers,    W.  Thomas  Davis  and  M.  Philip  Davis,  were 

brothers  who  resided  in  California  during  the  period  that  is  here 


2/  Elizabeth  Uoyd  Davis  and  Carolyn  L.  Davis,  the  taxpayers'  wives, 
were  joined  as  parties  only  because  joint  returns  were  filed. 


involved.   They  had  been  engaged  in  agriculture  since  1950  and 
had  owned  lemon  acreage  since  early  1952.   Toward  the  end  of  1952 
the  taxpayers  began  negotiations  to  acquire  the  assets  of  the  Del  Norte 
Citrus  Company,  a  corporation  with  operating  assets  consisting  of 
A28.35  acres  of  land,  354.26  acres  of  which  were  planted  with  lemon 
trees  of  varying  ages,  and  land  improvements  including  irrigation 
lines,  underground  tanks,  wells,  roads,  and  various  buildings  and 
wind  machines  useful  in  connection  with  the  operation  of  a  lemon 
orchard.  This  property  was  located  on  the  Oxnard  plain  in  Ventura 
County,  California.   Lemon  trees  in  the  Oxnard  plain  area  produced 
lemons  throughout  the  entire  year,  and  at  any  time  of  the  year  lemons 
in  all  stages  of  development  are  on  such  trees,  including  the  lemon 
blossoms  and  pea-size  fruit  thruugh  mature  fruit.   It  generally  takes 
from  eight  to  ten  months  for  lemons  in  the  Oxnard  plain  area  to 
mature,  and  generally  the  period  during  the  year  for  harvesting  mature 
fruit  is  in  the  months  of  May,  June  and  July.   (I-R.  29-31.) 

As  a  result  of  taxpayers'  negotiations,  in  late  April  or  early 
May  of  1953  they  acquired  in  the  jiame  of  Tophil  Farms,  Inc.,  a  non- 
operating  corporation  that  was  wholly-owned  by  them,  options  to  buy 
all  of  the  stock  of  Del  Norte  for  a  total  price  of  $889,615.27.  The 
taxpayers  did  not  have  available  the  $500,000  in  cash  needed  to  com- 
plete the  purchase  and  planned  to  raise  the  cash  by  using  the  cash  which 
Del  Norte  had  in  the  bank  and  selling  certain  of  the  Del  Norte  assets. 
The  assets  of  Del  Norte  which  Tom  and  Phil  planned  to  sell  were  certain 
revolving  fund  certificates  which  Del  Norte  owned  in  various  packing 
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louses  and  the  lemons  on  the  trees  in  the  Del  Norte  orchard.  They 
)lanned  to  keep  the  Del  Norte  land  and  improvements,  including  the  or- 
;hard,  and  to  operate  it  as  a  lemon  orchard.   At  the  time  when  they 
;ere  negotiating  for  the  purchase  of  the  Del  Norte  properties,  they  were 
iware  that  lemons  were  in  short  supply.   (I-R.  30-31.) 

Commencing  in  July,  1953,  the  taxpayers  contacted  representa- 
tives of  a  number  of  companies  engaged  in  the  manufacture  of  lemon 
products,  such  as  processing  juice  lemons  for  production  of  lemon 
concentrates  and  frozen  juice,  in  regard  to  selling  the  lemon  crop. 
During  the  course  of  verbal  negotiations  with  various  representatives 
of  lemon  processing  companies,  taxpayers  became  aware  that  a  number  of 
processing  plants  did  not  have  sufficient  lemons  available  to  meet  the 
commitments  which  they  had  for  juice  and  were  anxious  to  buy  the  entire 
crop  on  the  trees  of  the  Del  Norte  orchard  for  juice  purposes.   During 
the  latter  part  of  August  or  early  part  of  September  1953,  the  tax- 
payers came  to  a  verbal  agreement  with  representatives  of  Golden  Citrus 
Juices,  Inc.,  whereby  they  agreed  to  transfer  the  Del  Norte  lemon  crop 
to  Golden  Citrus  as  soon  as  they  acquired  title  thereto  for  $2  per  box 
of  merchantable  lemons  to  be  picked  during  the  succeeding  nine  months, 
with  the  understanding  that  a  person  satisfactory  to  both  parties 
would  subsequently  estimate  the  number  of  boxes  of  lemons  set  on  the 
trees  in  various  stages  of  development  from  pea-size  up  to  and  includ- 
ing mature  fruit.  The  person  selected  by  Golden  Citrus  and  taxpayers 
estimated  that  the  lemon  crop  then  set  on  the  trees  in  various  stages 
of  maturity  from  pea-size  to  full  size,  which  would  be  harvested  over 
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a  nine-month  period,  would  fill  118,850  field  boxes  of  lemons  when 
harvested.  Since  there  would  continuously  be  lemons  picked  and  fresh- 
ly setting,  this  person  considered  that  his  estimate  would  be  valid 
as  of  any  date  prior  to  the  end  of  October,  1953,  with  respect  to  the 
crop  then  set  to  be  harvested  within  nine  months  after  the  date 
selected.  This  estimate  was  accepted  and  relied  upon  by  both  tax- 
payers and  the  representatives  of  Golden  Citrus.  The  representatives 
of  Golden  Citrus  calculated  that  lemons  were  worth  about  $2.54  a  box 
net  to  the  grower  on  the  tree  in  mature  condition.  They  therefore  con- 
sidered that  by  purchasing  lemons  on  the  Del  Norte  orchard  for  a  total 
price  of  $237,700,  arrived  at  by  multiplying  $2  per  box  by  the  estimated 
harvest  of  118,850  boxes.  Golden  Citrus  would  make  a  profit  on  the 
lemons  themselves  as  well  as  maintain  a  much  needed  supply  of  lemons. 
The  oral  understanding  reached  by  taxpayers  and  representatives  of 
Golden  Citrus  was  that  Golden  Citrus  would  buy  the  lemon  crop  in  its 
condition  as  then  set  on  the  trees  of  the  Del  Norte  orchard  for 
$237,700  cash,  Golden  Citrus  to  take  all  risk  of  loss  of  damage  to  the 
crop.  The  representative  of  Golden  Citrus  then  secured  the  approval  of 
its  board  of  directors  and  principal  stockholders  to  the  purchase 
of  the  lemons  in  the  Del  Norte  orchard  for  cash.   (I-R.  31-34«) 

In  early  September,  1953,  after  discussing  among  themselves  the 
prospective  1953-1954  lemon  crop  and  the  demand  for  lemons,  the  tax- 
payers came  to  the  conclusion  that  they  should  have  some  interest  in 
the  profit  that  Golden  Citrus  might  realize  upon  the  re-sale  of  the 
lemons  from  the  Del  Norte  orchard.  They  decided  that  they  should 
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-eceive  whatever  profit  Golden  Citrus  made  over  and  above  its  |5  per 
t,on  processing  fee  upon  its  re-sale  of  lemons  from  the  Del  Norte  Orchard, 
rhey  presented  this  proposition  to  the  representatives  of  Golden  Citrus. 
Because  of  its  desperate  need  for  lemons,  Golden  Citrus  agreed  to  pur- 
chase the  Del  Norte  lemons  under  this  condition  but  insisted  that  if 
it  agreed  to  this  condition,  there  should  be  inserted  into  the  agree- 
ment in  return  therefor  an  agreement  that  taxpayers  would  guarantee 
Golden  Citrus  as  a  minimum  number  of  boxes  of  merchantable  lemons  set 
on  the  trees  of  Del  Norte  orchard  the  118,850  boxes  that  had  been 
estimated  to  be  on  the  trees.   (I-R.  34-35.) 

On  September  12,  1953,  the  taxpayers  entered  into  a  written 
'contract  with  Golden  Citrus  for  sale  of  the  lemon  crop.   This  contract 
recited  that  taxpayers  were  in  the  process  of  acquiring  all  of  the 
stock  of  Del  Norte  Citrus  Company  and  that  upon  acquiring  this  stock 
they  intended  to  dissolve  Del  Norte  and  to  distribute  all  of  its 
assets  to  its  stockholders  and  provided  that  as  soon  as  taxpayers 
acquired  all  of  the  stock  of  Del  Norte  they  would  cause  it  to  dissolve 
and  to  distribute  its  assets  to  them  and  that  they  would  then  sell  to 
Golden  Citrus,  and  Golden  Citrus  would  buy  from  them  the  lemon  crop 
for  a  total  price  of  $237,700  in  cash,  plus  a  sum  equal  to  the  net 
profit,  if  any,  made  by  Golden  Citrus  upon  the  re-sale  of  the  lemon 
crop.  The  contract  further  provided  that  Golden  Citrus  was  to  deposit 
the  sum  of  $237,700  in  cash  in  an  escrow  account  in  which  taxpayers 
were  to  deposit  a  bill  of  sale  to  the  lemon  crop  in  favor  of  Golden 
Citrus.   As  soon  as  title  to  the  lemon  orchard  had  vested  in  the 
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taxpayers,  the  escrow  agent  was  to  deliver  the  bill  of  sale  to  Golden 
Citrus  and  to  pay  the  $237,700  in  cash  to  the  taxpayers.   The  tax- 
payers warranted  that  there  were  at  least  118,850  field  boxes  of 
lemons  set  in  the  lemon  orchard  and  that  Golden  Citrus  would  be  able 
to  pick  that  number  of  merchantable  lemons  from  a  lemon  orchard  prior 
to  the  close  of  business,  June  30,  1954,  and  that  if  for  any  reason 
beyond  the  reasonable  control  of  Golden  Citrus,  it  was  unable  to  pick 
118,850  boxes  of  merchantable  lemons  from  the  orchard  by  that  date, 
it  would  have  the  right  to  continue  picking  merchantable  lemons  from  tk 
orchard  until  such  time  as  it  had  picked  118,850  boxes.  Taxpayers 
agreed  to  maintain  the  lemon  orchard  in  good  condition  and  to  cultivate 
fertilize,  pest  and  frost  control  and  otherwise  do  everything  reason- 
ably necessary  to  maintain  a  good  and  healthy  production,  at  their  own 
cost  and  expense.   (I-R.  35-37.) 

Under  date  of  September  8,  1953,  Tophil  Farms,  Inco ,  assigned 
to  taxpayers  its  option  to  purchase  all  the  Del  Norte  stock  at  a  total 
price  of  $889,615.27.  On  September  17,  1953,  Golden  Citrus  deposited 
$237,700  in  the  Bank  of  America  escrow  account  that  had  been  opened  y 
by  taxpayers.  On  or  about  September  22,  1953,  taxpayers  exercised 
the  options  to  purchase  the  Del  Norte  stock.  For  the  purchase  of 
this  stock,  taxpayers  used,  in  addition  to  the  $237,700  placed  in  escrc 
by  Golden  Citrus,  cash  that  was  in  the  bank  account  of  Del  Norte.  On  ; 
the  same  date  Del  Norte  was  dissolved  and  its  assets  were  distributed 
to  taxpayers o   A  bill  of  sale  for  the  lemon  crop  was  delivered  to     , 
Golden  Citrus  at  the  time  that  the  escrow  account  was  closed.   (I-R. 
38-39.) 
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By  June  30,  1954,  the  final  date  that  had  been  specified  for  the 
jicking  of  lemons  by  Golden  Citrus,  that  company  had  picked  over 
142,000  field  boxes  of  lemons.   However,  in  settlement  of  a  dispute 
that  arose  between  taxpayers  and  Golden  Citrus  in  which  Golden  Citrus 
claimed  that  a  part  of  the  crop  belonging  to  it  had  been  pruned  off 
the  trees  by  employees  of  taxpayers,  Golden  Citrus  was  permitted  to 
pick  an  additional  15,000  boxes  of  lemons  from  taxpayers'  orchard 
during  1955  to  compensate  for  the  portion  of  its  crop  lost  by 

pruning.   (I-R.  39-40.) 

The  provision  for  profit  on  the  resale  of  lemons  in  excess  of 
the  15  processing  fee  of  Golden  Citrus  being  returned  to  taxpayers 
did  not  result  in  any  payment  to  them  since  the  price  of  lemons 
declined  and  Golden  Citrus  did  not  make  any  profit  on  resale  of 

the  lemons.   (I-R.  40.) 

On  their  individual  income  tax  returns  for  the  year  1953  tax- 
payers allocated  to  the  lemon  crop,  out  of  the  total  cost  of  the  or- 
chard, $237,700,  the  amount  for  which  the  lemon  crop  had  been  sold. 
Accordingly,  they  recognized  no  gain  or  loss  on  the  sale  of  the 
lemon  crop»   The  Commissioner  determined  that  the  cost  allocated  by 
taxpayer  to  the  lemon  crop  was  incorrect  and  determined  deficiencies 
accordingly.   (I-R.  41-44-)   The  Tax  Court  rejected  taxpayers'  con- 
tention that  the  lemon  crop  was  equivalent  to  cash  and  held  that  the 
total  cost  of  the  orchard,  less  the  amount  of  acquired  assets  that 
taxpayers,  without  objection  by  the  Commissioner,  had  treated  as  the 
equivalent  of  cash,  was  to  be  allocated  to  the  lemon  crop  and  the  other 
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acquired  assets,  other  than  those  that  were  treated  as  the  equivalent   I 
of  cash,  in  accordance  with  their  relative  fair  market  values.   (I-R. 
4.9,  52«)   It  found  that  the  fair  market  value  of  the  lemon  crop  was 
$212,700  and  that  the  total  of  the  fair  market  values  of  the  other 
assets  that  had  been  acquired  from  the  Del  Norte  Citrus  Company, 
other  than  those  that  were  treated  as  the  equivalent  of  cash,  was 
$823,300.   (I-R,  55.)   Allocating  $661,537.32,  the  total  purchase 
price  less  the  amount  of  acquired  assets  that  were  equivalent  to  cash,  W| 
between  the  lemon  crop  and  the  other  assets  it  determined  that  the 
taxpayers*  cost  basis  in  the  lemon  crop  was  $136,128,  so  that  the 
excess  of  the  $237,700  sales  price  over  this  cost  basis  constituted 
gain  to  them.   (I-R.  55-56.) 

SUMMARY  OF  ARGUMENT 
Taxpayers,  who  held  an  option  to  purchase  a  lemon  orchard  with 
an  unmatured  lemon  crop  and  related  assets  for  a  lump-sum  price, 
sold  the  unmatured  lemon  crop  at  the  time  of  their  purchase  of  the 
orchard  and  used  the  proceeds  of  the  sale  of  the  crop  as  part  of  the 
purchase  price  of  the  orchard.  The  Tax  Court,  applying  long  estab- 
lished principles  of  federal  income  tax  law,  held  that  the  purchase 
price  was  to  be  apportioned  among  the  acquired  assets  on  the  basis  of 
their  relative  fair  market  values  and  that  the  excess  of  the  price     j| 
that  taxpayers  received  for  the  lemon  crop  over  its  cost  basis  to 
them,  as  so  determined,  constituted  taxable  gain  to  them.   In  so  hold- 
ing the  Tax  Court  correctly  rejected  taxpayers'  contention  that  the 
cost  basis  of  the  lemon  crop  was  its  fair  market  value  at  the  time 
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r  the  purchase,  so  that  no  gain  was  to  be  recognized  on  the  sale  of 
he  crop.  Taxpayers'  argument  that  because  of  the  uncertainty  as  to 
he  future  profitability  of  the  orchard  gain  should  not  be  recog- 
ized  upon  the  disposition  of  the  lemon  crop  is  in  direct  conflict 
ith  the  annual  accounting  principle  underlying  the  federal  income 
ax  system,  which  precludes  deferring  the  recognition  of  gain  until 
,he  results  of  the  complete  venture  are  known.  Taxpayers'  alternate 
.rgument  that  the  lemon  crop  was  entitled  to  a  first  allocation  of 
;ost  in  the  amount  of  its  fair  market  value  as  a  "cash  equivalent- 
's similarly  without  merit  since  the  crop  was  not  equivalent  to 
=ash.  Because  the  income  tax  consequences  to  the  seller  of  the  or- 
chard would  be  worsened  materially  if  the  lemon  crop  was  sold  separate- 
ly rather  than  together  with  the  orchard  and  the  related  assets  it 
is  apparent  that  unlike  cash  or  the  immediate  right  to  receive  cash, 
the  portion  of  the  purchase  price  attributable  to  the  lemon  crop  was 
substantially  less  than  the  fair  market  value  of  the  crop. 

With  one  minor  exception,  both  taxpayers'  and  the  Commissioner's 
appraisers  were  in  substantial  agreement  as  to  the  fair  market  values 
of  the  acquired  assets.  Since  the  Tax  Court's  findings  as  to  these 
values  have  substantial  support  in  the  evidence  they  are  entitled  to 
affirmance  o 


ARGUMENT 

THE  TAX  COURT  CORRECTLY  HELD  THAT  TAXPAYERS  RECOG- 
NIZED GAIN  IN  THE  AMOUNT  OF  $101,572  UPON  THEIR 
SALE  OF  THE  UNMATURED  LEMON  CROP 

Taxpayers  purchased  a  lemon  orchard  with  an  unmatured  crop  «idr 
related  assets  for  a  total  price  of  $66l,537<,32.    At  the  time  of 
this  purchase,  taxpayers  sold  the  unmatured  lemon  crop  for  $237, 700; 
The  Tax  Court  found  that,  as  of  the  time  of  the  purchase,  the  lemon 
crop  had  a  fair  market  value  of  $212,700  and  the  orchard  and  relatec 
assets  had  a  fair  market  value  of  $823,300«  It  held  that  the  total j^ 
price  paid  for  these  assets,  $661,537.32,  was  to  be  apportioned  amc 
them  on  the  basis  of  their  relative  fair  market  values,  which  total 
$1,036,000,  with  the  result  that  $136,128  of  the  purchase  price  waj 
allocated  to  the  lemon  crop  and  the  difference  between  the  allocated' 
cost  and  the  price  received  for  the  crop,  $101,572,  constituted  tax- 
able gain  to  taxpayers.  Taxpayers  recognize  (Br.  28-29)  —  at  least  j 
implicitly,  if  not  explicitly  —  that  the  annual  accounting  principl  I 
which  underlies  the  federal  income  tax  system  (Burnet  v»  Sanford  & 
Brooks  Co. ,  282  U.S.  359,  365)  requires  that  the  price  paid  for  a 
group  of  assets  be  apportioned  among  the  assets  and  gain  or  loss 
recognized  upon  the  disposition  of  part  of  the  assets  during  the  tax- 
able year,  and  prevents  deferral  of  the  recognition  of  gain  until  th( 
total  cost  of  the  assets  has  been  recovered  (Heiner  v„  Mellon,  304  U  u 


3/  Taxpayers  actually  purchased  the  stock  of  the  corporation  owning 
these  assets  for  a  total  price  of  $889,615.27,  but  immediately  there- 
after liquidated  this  corporation.   (I-R.  38-39.)  Accordingly,  the 
Tax  Court  treated  the  $889,615.27  as  the  price  paid  for  the  assets. 
See  Kimbell-Diamond  Milling  Co.  v.  Commissioner.  LV  T.Cc  74,  affirmec 
187  F.  2d  718  (C.A.  5th),  certiorari  denied,  342  U.S.  827j  United 
States  V,  Mattison,  273  F.  2d  13,  17-21  (C.A.  9th).  Taxpayers,  with- 
out objection  by  the  Commissioner,  allocated  $228,077.95  of  the  price^ 
to  a  group  of  assets  that  they  treated  as  the  equivalent  of  cash, 
leaving  $661,537.32  as  the  cost  of  the  remaining  assets. 
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n     275-276;  Commissioner  v.  American  Liberty  Oil  Co. ,  127  F.  2d 
,,2,  264  (C„A.  5th);  Blum  v.  Commissioner.  5  T.C.  702,  709)^   This 
4.1ocation  of  the  total  cost  among  the  several  assets  is  made  in 
ccordance  with  their  relative  fair  market  values  as  of  the  time  of 
he  acquisition.   H«rhpr  Plvvood  Co.  v.  Commissioner,  U3  F»  2d  780, 
83  (C.A.  9th);  United  States  v.  Mattison,  273  F.  2d  13,  21  (C.A. 
,th);  Commissioner  v.  Am^^rican  Liberty  Oil  Co.  ,  su£ra^  127  F,  2d, 
,,  624.   Taxpayers  argue,  however,  that  the  Tax  Court  erred  in  deter- 
mining that  they  recognized  gain  of  $101,572  in  connection  with  their 
'sale  of  the  unmatured  lemon  crop.   This  argument  is  based  on  their 
:ontentions:   (1)  that  where,  as  here,  a  portion  of  the  assets  are  sold 
immediately  upon  acquisition  no  gain  is  to  be  recognized  with  respect 
to  that  sale,  and  (2)  that  in  any  event  the  fair  market  value  of  all 
of  the  acquired  assets  was  only  $66l,537.32«  We  submit  that  there 
,is  no  merit  to  either  of  taxpayers'  contentions  and  that  the  Tax  Court's 
determination  that  they  recognized  gain  in  the  amount  of  $101,572  with 
respect  to  the  sale  of  the  lemon  crop  is  correcto 

A,   The  price  paid  for  the  lemon  orchard,  the 
unmatured  lemon  crop  »nd  the  related., assets 
was  properly  allocated  to  those  assets  in 
flp.nordance  with  their  fp^^  market  values 

In  attempting  to  avoid  the  application  here  of  the  rule  that  the 

price  paid  for  a  group  of  assets  must  be  apportioned  among  them  on  the 

basis  of  their  relative  fair  market  values  and  that  gain  or  loss  must 

be  recognized  upon  a  disposition  of  any  of  these  assets,  taxpayers 

seek  to  create  an  exception  for  a  situation  where  the  purchase  includes 


both  fixed  assets  and  current  assets  and  where  some  of  the  current 
assets  are  sold  immediately  following  the  purchase.   Taxpayers  argue 
that  in  such  a  situation  the  price  paid  for  the  group  of  assets  should 
be  allocated  first  to  the  current  assets  to  the  extent  of  their  full 
fair  market  values,  with  only  the  remaining  cost  allocated  to  the 
other  assets,  which  will  result  in  the  nonre cognition  of  gain  with 
respect  to  the  disposition  of  the  current  assets.  The  reason  given 
by  taxpayers  for  their  contention  as  to  the  impropriety  of  uniformly 
allocating  purchase  price  to  the  c\irrent  and  fixed  assets  of  a  going 
business  on  the  basis  of  their  relative  fair  market  values  is  that 
the  value  of  the  fixed  assets  to  the  buyer  of  the  business  depends 
on  the  extent  to  which  the  future  operations  of  the  business  will  be 
profitable.  Because  of  this  uncertainty  with  respect  to  the  future 
success  of  the  business  the  buyer  should,  according  to  taxpayers,  be 
permitted  to  recoup  on  a  tax-free  basis,  through  the  disposition  of 
the  current  assets,  as  great  a  portion  of  the  price  paid  for  the  busi- 
ness as  the  amount  of  its  current  assets  will  permit,  which  result  will 
obtain  if  the  buyer  is  permitted  to  make  a  first  allocation  of  cost 
to  the  current  assets.  Thus,  taxpayers'  argument  is  that  they  should 
not  be  required  to  recognize  income  with  respect  to  the  sale  of  one 
of  the  purchased  assets  when  there  was  a  possibility  that  the  complete 
venture,  i.e.  the  purchase  of  tne  Del  Norte  assets,  would  not  have  been 
a  profitable  one.  This  argument,  however,  is  without  merit  and  must 
be  rejected,  for  it  is  in  direct  conflict  with  the  annual  accounting 
theory,  which  subjects  to  tax  the  gains  of  particular  periods,  regardlea. 
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of  the  fact  that  the  entire  venture  may  turn  out  to  be  an  unprofitable 
one.   Burnet  v«  Sanf ord  «Sc  Brooks  Co.  .  supra ;  Heiner  v.  Mellon,  supra. 

Taxpayers  also  argue,  alternatively,  that  since  the  unmatured 
lemon  crop  was  immediately  sold  it  was  a  "cash  equivalent"  and  was 
therefore  entitled  to  first  allocation  of  cost  to  the  extent  of  its 
fair  market  value.   The  Tax  Court  has  held,  in  cases  where  cash  and 
assets  constituting  the  immediate  right  to  receive  cash  were  acquired 
together  with  other  assets  in  a  lump  sum  purchase,  that  the  price  paid 
was  to  be  allocated  first  to  the  cash  and  immediate  rights  to  receive 
cash  to  the  extent  of  their  face  amounts,  with  the  remaining  cost 
allocated  to  the  other  assets  in  accordance  with  their  fair  market 
valueso  Graves  v.  Commissioner,  decided  May  I4.,  1952  (P-H  Memo  T.C., 
paro  52,143);  Bessemer  Limestone  and  Cement  Co.  v-  Commissioner^ 
decided  November  23,  1956  (P-H  Memo  T.C.,  par,  56,250).   The 
unmatured  lemon  crop  did  not,  however,  like  a  bank  deposit  or  the 
cash  surrender  value  of  insurance,  constitute  a  right  to  receive  cash. 
Certainly  an  asset  is  not  "equivalent  to  cash"  merely  because  it  is  sale- 
able and  is  in  fact  sold;  for  on  this  basis  even  a  portion  of  the 
land  acquired  would  have  been  a  "cash  equivalent"  if  taxpayers  had 
immediately  sold  it.  But  more  significantly,  the  rationale  under- 
lying the  first  allocation  of  cost  to  cash  and  the  immediate  right 
to  receive  cash  —  that  one  will  ordinarily  not  sell  cash  or  the 
immediate  right  to  receive  cash  at  a  discount,  since  he  can  obtain 
the  benefit  of  one  hundred  percent  of  its  value  simply  by  retaining 
it,  and  that  therefore  the  purchaser  will  have  paid  its  full  face 
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amount  for  it  (cf,  Williams  v.  McGowan.  152  F.  2d  570,  572  (CoA- 
2d) )  —  is  inapplicable  to  the  lemon  crop.  While  the  lemon  crop  had 
a  fair  market  value  of  $237,700  as  of  September,  1953,  it  was  cer- 
tainly not  equivalent  to  that  amount  of  cash  in  the  hands  of  the  Del 
Norte  Citrus  Company,  from  whom  taxpayers  acquired  it.  Assuming  that 
it  would  have  been  feasible  for  Del  Norte  to  sell  the  crop  before  its 

jj 

stock  was  sold  to  taxpayers,    the  proceeds  of  the  sale  would  have 
been  taxed  to  the  corporation  as  ordinary  income.  Watson  Vo  Com- 
missioner, 345  U.S.  544,  551-552.  During  1953,  the  year  here  in  issue, 
the  corporation's  ordinary  income  was  subject  to  federal  income  tax 
at  the  rate  of  30  percent  of  the  first  $25,000  and  52  percent  of  the 
excess  (see  Internal  Revenue  Code  of  1939,  Sections  13(b)(2)  and 
15(b),  as  amended  by  Sections  121(a)  and  (f ) ,  Revenue  Act  of  1951, 
c.  521,  65  Stat  452)  and  to  state  franchise  tax  at  the  rate  of 
4  percent  (see  3  Deering's  California  Revenue  and  Taxation  Code, 
Annotated,  Section  23151).  Thus,  the  net  amount  of  cash  that  the 
corporation  would  have  derived  upon  the  sale  of  the  crop  would  have 
been  substantially  less  than  $237,700.  Under  these  circumstances 
the  Del  Norte  shareholders  w  uld  not  expect  to  receive  and  taxpayers 
would  certainly  not  pay  them  $237,700  with  respect  to  the  lemon  crop. 
Clearly,  the  lemon  crop  was  in  no  respect  a  "cash  equivalent". 


4/  The  sale  by  taxpayers  of  the  unmatured  lemon  crop  required  an 
agreement  by  them  to  maintain  the  lemon  orchard  in  good  and  healthy 
production  during  the  period  when  the  crop  would  be  on  the  trees. 
(I-R-  37,  38.)  There  has  been  no  showing  that  one  about  to  dispose 
of  a  lemon  orchard  would  be  willing  to  assume  the  liability  that 
would  arise  under  such  an  agreement  in  the  event  that  the  purchaser 
of  the  orchard  failed  to  so  maintain  it. 
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None  of  the  cases  cited  by  taxpayers  support  their  contention 
that  the  lemon  crop  was  entitled  to  first  allocation  of  cost  so  that 
no  gain  was  to  be  recognized  upon  the  sale  of  the  crop-   The  eight 
cases  cited  by  taxpayers  at  the  bottom  of  page  26   and  the  top  of  page 
27  of  their  brief    did  not  involve  the  question  of  allocation  of  cost 
to  current  assets  and  the  recognition  of  gain  with  respect  to  the  dis- 
position of  such  assets.   In  these  cases  the  Commissioner  had  simply 
not  disturbed  the  taxpayers'  allocation  of  cost  with  respect  to  the 
relatively  insignificant  amounts  of  current  assets,  which,  in  a  number 
of  the  cases,  was  based  on  the  allocation  of  the  purchase  price  that 
the  parties  had  agreed  to  in  the  contract  of  sale^   In  a  case  where 
the  court  did  consider  this  question.  Graves  v.  Commissioner,  supra , 
cited  by  taxpayers  (Br.  29) ,  it  permitted  a  first  allocation  of  cost 
only  with  respect  to  cash  and  immediate  rights  to  receive  cash,  i.e. 
the  cash  surrender  value  of  insurance  policies  and  the  funds  that 
were  immediately  withdrawable  from  an  account  with  a  factoring  com- 
pany. On  the  other  hand,  the  court  did  not  permit  a  first  alloca- 
tion of  cost  even  with  respect  to  items  of  inventory  and  supplies  that 
were  returned  to  the  original  vendors  for  credit  or  to  ordinary 
accounts  receivable.   In  Bessemer  Limestone  and  Cement  Co.  v„  Com- 
missioner, supra .  cited  by  taxpayers  (Br.  30),  a  first  allocation 


5/  American  Fork  &  Hoe  Co.  v.  Commissioner,  decided  September  22, 
19^3  (P-H  Memo  T.C.,  pare  43,431);  Philadelphia  Steel  &  Iron  Corp.  v. 
Commissioner,  decided  April  13,  1964  (P-H  Memo  T.C. ,  par.  64,093), 
affirmed  2§r  curiam,  344  F,  2d  964  (C.A.  3d);  Estate  of  Suter  v.  Com- 
missioner. 29  T.C,  244,  acquiescence,  1958-2  Cum.  Bull.  8;  Zemmer  v. 
Commissioner,  decided  May  15,  1963  (P-H  Memo  T.C,  par.  63,131);  Fox 
&  Hounds.  Inc.  v.  Commissioner,  decided  September  27,  1962  (P-H  Memo 
T.C,  par,  62,229);  Herbert  v.  United  States  (S.D.  Calif),  decided 
November  7,  I96I  (8  A.F.T.R.  2d  5824);  Alper  v.  Commissioner,  decided 
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of  cost  was  permitted  only  with  respect  to  "cash  and  its  equivalents"; 
the  court  did  not  even  suggest  that  anything  other  than  cash  and  the 
immediate  right  to  receive  cash  came  within  this  category^  Similarly, 
in  F.  &  D»  Rentals.  Inc.  v.  Commissioner.  44  ToC.  335,  on  appeal  to 
the  Court  of  Appeals  for  the  Seventh  Circuit,  where  the  Commissioner 

did  not  disturb  the  taxpayer's  allocation  of  cost  to  the  current 

_6/ 
assets    other  than  inventories,  the  court  held  that  neither  the 

finished  goods  nor  the  other  inventories  were  the  equivalent  of  cash 

and,  as  such,  entitled  to  first  allocation  of  cost  and  that  since  the 

taxpayer  had  failed  to  show  the  fair  market  value  of  the  inventories, 

so  as  to  permit  an  allocation  of  cost  in  accordance  with  fair  market 

values,  and  had  not  shown  that  the  Commissioner's  allocation  of  cost 

to  the  inventories  was  unreasonable,  the  Commissioner's  allocation 

would  be  sustained.   In  Apex  Brewing  Co.  v.  Commissioner,  /+0  B.T.A. 

1110,  acquiescence,  1940-1  Cum.  Bull.  1,  the  Commissioner  sought  to 

allocate  the  purchase  price  of  a  brewery  among  the  acquired  assets 

in  accordance  with  their  original  costs  to  the  seller.  The  taxpayer 

did  not  show  the  value  of  the  fixed  assets,  beyond  a  showing  that  a 

substantial  portion  of  these  assets  were  obsolescent  and  inferior. 


Jj   (contd.)  February  27,  1962  (P-H  Memo  T.C, ,  par.  62,038); 

Farmers  Cotton  Oil  Co.  v.  Commissioner.  27  B.T.A.  105,  non-acquiescence 

XII-1  Cum,  Bull-  16  (1933). 

6/  With  the  exception  of  the  inventories,  the  only  current  assets 
of  any  significance  acquired  by  the  taxpayer  were  accounts  receivable, 
the  collection  of  which  was  guaranteed  by  the  seller.  Since  none  of 
the  risk  of  noncollection  of  these  receivables  was  shifted  from  the 
sellers  to  the  taxpayer,  the  portion  of  the  purchase  price  attributable 
to  these  receivables  could  not  have  been  substantially  less  than  their 
face  amount. 
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;t  did  show  that  the  seller  of  the  brewery  had  offered  to  repurchase 
.he  beer  at  $7   per  barrel  and  that  the  inventory  value  of  the  beer 
:o  it,  based  on  its  actual  sales,  was  $6  per  barrel,  which  value  was 
Qore  than  2-1/3  times  greater  than  the  amount  allocated  to  the  beer 
inventory  by  the  Commissioner.  The  court,  having  rejected  the 
Commissioner's  allocation,  which  was  based  on  the  original  costs  to 
the  seller,  on  these  facts  permitted  cost  of  $6  per  barrel  to  be 
allocated  to  the  beer  inventory,  with  the  balance  of  cost  to  be 
allocated  to  the  other  assets.   Regardless  of  the  correctness  of 
this  decision,  it  is  apparent  that  it  does  not  hold  that  where  the 
fair  market  values  of  all  of  the  acquired  assets  are  known  a  first 
allocation  of  cost  is  to  be  made  to  assets  other  than  cash  and  the 
immediate  right  to  receive  cash. 

O.D,  7L4,  3  Cum,  Bull,  49  (1920),  cited  by  taxpayers  (Br, 
24-25) ,  sets  forth  the  rule  that  where  a  taxpayer  purchases  land 
on  which  an  unmatured  crop  is  growing  and  later  sells  the  crop, 
the  income  to  be  recognized  by  him  upon  the  sale  of  the  crop  is  not 
the  full  amount  received  for  the  crop,  as  would  be  the  case  had  the 
land  not  been  purchased  during  that  crop  year,  but  only  the  excess 
of  the  net  selling  price  of  the  crop  over  its  cost,   Cf ,  Triple  E, 
Development  Co.  v.  Commissioner.  20  T.C*  619-  The  statement  in 
the  O.D.  that  in  the  absence  of  an  assignment  of  part  of  the  pur- 
chase price  to  the  crop,  gain  or  loss  is  to  be  determined  on  the 
basis  of  the  fair  market  value  of  the  crop  necessarily  assumes 
that  there  is  no  showing  that  the  price  paid  for  the  land  and  the 
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crop  was  less  than  their  fair  market  values.  If,  as  taxpayers  con- 
tend, the  O.D.  purported  to  permit  them  to  offset  the  fair  market 

value  of  the  crop  against  its  selling  price  even  though  the  cost  of 

_7/ 
the  crop  to  them  was  less  than  its  fair  market  value,    and  to  thus 

not  recognize  for  tax  purposes  the  gain  that  they  had  realized  on  the 
disposition  of  the  crop,  it  would  be  contrary  to  the  annual  account- 
ing principle  underlying  the  federal  tsuc  system  (Reiner  v»  Mellon, 
supra)  J,  and  being  a  wholly  incorrect  statement  of  the  law  would  not 
bar  the  Commissioner  from  applying  the  correct  legal  principle 
(Automobile  Club  of  Michigan  Vo  Commissioner o  353  U.S.  180,  183-186, 
rehearing  denied,  353  U.S.  989;  Dixon  v.  United  States,  381  U.S.  68, 
70-76;  Time  Oil  Co.  v.  Commissioner.  294  F.  2d  667,  672-673  (C.A. 
9th) ,  concurring  opinion  of  Judge  Stephens) . 

Taxpayers  incorrectly  state  (Br.  21)  that  the  loss  resiilting 
from  the  sale  of  an  asset  that  has  just  been  acquired  in  a  l\imp-sum 
purchase  of  a  group  of  assets  is  not  deductible.  The  regulation 
(Treasury  Regulations  on  Income  Tax  (1954  Code),  Section  l,6l-6(a)) 
providing  for  the  recognition  of  gain  or  loss  upon  the  disposition 
of  such  an  asset  does  not  exclude  a  disposition  that  follows  im- 
mediately after  the  purchase.  None  of  the  cases  cited  by  taxpayers 
(Br.  21)  support  their  statement.  In  Tube  Bar>.  Inc.  v.  Commissioner. 


7/  Contrary  to  taxpayers'  statement  (Br.  25),  other  taxpayers  have 
recognized  that  the  purchase  price  of  an  orchard  is  to  be  allocated 
among  all  of  the  acquired  assets  including  the  unmatured  crop  accordij; 
to  their  fair  market  values,  where  the  total  of  these  fair  market 
values  exceed  the  purchase  price.  See  Edwards  v.  Commissioner, 
decided  October  28,  1953  (P-H  Memo  T.C.,  par.  53,344). 
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15  T-C.  922,  the  taxpayer  purchased  a  tavern  in  order  to  obtain  Ito 
liquor  license,  which  was  to  be  transferred  to  another  location,  and 
then  sold  the  tavern,  without  the  license,  for  $2,900  less  than  it 
had  paid.   The  court  correctly  held  that  the  excess  of  the  price  that 
taxpayer  paid  over  the  amount  that  it  received  constituted  the  cost 
of  the  license,  which  it  had  retained,  and  was  not  deductible.   In 
N.  W.  Ayer  &  Son.  Inc.  v.  Commissioner.  17  T.C.  631,  acquiescence, 
1952-1  Gum.  Bull.  1,  and  Hillside  National  Bank  v.  Commissioner. 
35  T.C.  879>  the  court  held  that  where  improved  real  estate  is  pur- 
chased with  the  intention  of  removing  the  improvements  thereon  in 
order  to  use  the  land  all  of  the  purchase  price,  as  increased  by  the 
cost  of  demolishing  or  removing  the  improvements  and  as  decreased 
by  amounts  received  upon  the  sale  of  any  improvements  salvaged  from 
the  property,  is  allocable  to  the  land.  Since,  in  such  a  situation, 
the  value,  if  any,  of  the  improvements  that  are  to  be  removed  or 
demolished  is  limited  to  what  can  be  obtained  from  their  salvage  and 
is  unrelated  to  the  value  that  they  would  have  if  they  were  to  re- 
main and  be  used  on  the  property,  allocation  to  the  improvements  of 
a  portion  of  the  purchase  price  equal  to  the  latter  value  would 
clearly  be  incorrect.  This  does  not  mean,  however,  that  where  prop- 
erty is  purchased  with  the  intention  of  immediately  selling  a  part 
of  it,  the  purchase  price  should  not  be  allocated  to  the  various 
parts  in  accordance  with  their  fair  market  values  as  separate  assets, 
and  gain  or  loss  recognized  upon  the  sale.  In  McGregor  v.  Com- 
missioner, decided  August  9,  1955  (P-H  Memo  T.C,  par.  55,223), 
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cited  by  taxpayers  (Br.  27) ,  the  court  stated  the  rule  that  where  a 
lump-sum  consideration  is  paid  for  a  conglomeration  of  assets  the 
cost  of  each  asset  is  to  be  determined  by  apportioning  the  purchase 
price  among  the  assets  on  the  basis  of  their  relative  fair  market 
values  at  the  time  of  acquisition  and  then  simply  held  that  tax- 
payers had  failed  to  show  that  the  portion  of  the  price  paid  for  the 
farm  that  would  be  so  allocable  to  the  crop  was  greater  than  the 
amount  that  had  been  allocated  to  it  by  the  Commissioner^ 

In  the  instant  case,  since  the  fair  market  values  of  the 
assets  acquired  exceeded  the  lump-sum  purchase  price,  the  cost  of 
one  of  these  assets,  i.e,  the  lemon  crop,  was  properly  determined 
by  apportioning  the  purchase  price  among  the  assets  on  the  basis 
of  their  relative  fair  market  values  at  the  time  of  purchase.  The 
excess  of  the  price  received  by  taxpayers  upon  their  sale  of  the 
crop  over  its  cost  to  them,  as  so  determined,  constituted  taxable 
gain  to  them  in  the  year  of  the  sale. 

B.  The  Tax  Court's  findings  with  respect  to  the 
fair  market  values  of  the  assets  that  were 
acquired  by  taxpayers  are  correct 

The  Tax  Court  did  not  fully  accept  either  the  opinion  of  the 

Commissioner's  appraiser  or  the  opinion  of  taxpayers'  appraiser  as 

to  the  fair  market  value  of  the  Del  Norte  assets  at  the  time  of 

their  acquisition  by  taxpayers;  but  after  considering  the  reports 

of  both  of  these  appraisers  and  the  testimony  of  the  Commissioner's 

_8/ 
appraiser,  who  testified  at  the  trial  as  an  expert  witness ^ 


8/  The  taxpayers  did  not  call  their  appraiser  to  testify. 
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determined  that  the  total  of  the  fair  market  values  of  the  assets, 
other  than  the  unmatured  lemon  crop,  which  was  valued  at  $212,700, 

_2/ 

was  $823,300.     This  finding  has  substantial  basis  in  the  evidence 

and  certainly  cannot  be  said  to  be  clearly  erroneous o   Accordingly, 

this  finding  must  stand.   Palmer  v.  Coimnissioner.  302  U.S.  63,  70; 

Williams'  Estate  v.  Commissioner,  *i56  F„  2d  217,  220  (C.A.  9th); 

Tripp  Vo  Commissioner.  337  F.  2d  A.32,  43^  (C.A.  7th). 

Contrary  to  taxpayers'  contention  (Br.  17,  22-23),  the  Tax 

Court  did  not  misinterpret  the  appraisal  report  of  Sherman  Taschner, 

the  taxpayers'  appraiser.  Taxpayers  do  not  dispute  the  correctness 

of  the  Tax  Court's  statement  (I-R.  55)  that,  with  the  exception  of 

_1Q/ 
the  value  assigned  to  the  lemon  trees,     there  were  no  substantial 

differences  between  the  fair  market  values  assigned  to  each  of  the 
various  acquired  assets  by  taxpayers'  and  the  Commissioner's  apprais- 
ers. Taxpayers  argue,  however,  that  the  Tax  Court  erred  in  consider- 
ing the  fair  market  values  placed  upon  the  various  assets  by  their 
own  appraiser,  because  of  the  last  four  paragraphs  of  his  report, 
which  they  quote  (Br,  16-17),  wherein  he  states  that  notwithstanding 
his  own  opinion  as  to  the  fair  market  value  of  each  of  the  various 


9/  This  does  not  include  the  value  of  those  acquired  assets  to  which 
taxpayers,  without  objection  by  the  Commissioner,  allocated 
$228,077o95  of  the  total  cost.  See  fn.  3,  supra o 

10/  The  Tax  Court  accepted  the  lower  value  that  had  been  assigned  to 
the  lemon  trees  by  the  Commissioner's  appraiser  since  that  value  did 
not  include  the  unmatured  lemon  crop,  which  the  court  valued  separate- 
ly.  (I-R.  55.)  The  court  also  accepted  the  lower  value  that  had  been 
assigned  to  the  land  by  taxpayers'  appraiser,   (I-R,  56,) 
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assets  acquired  by  the  taxpayers,  the  fair  market  value  of  the  lemon 
orchard  with  the  related  assets  could  not  exceed  the  total  purchase 
price  less  the  amount  that  was  received  upon  the  sale  of  the  lemon 
crop.  This  statement  by  taxpayers'  appraiser  —  which  merely  repeats 
in  slightly  different  form  taxpayers'  basic  contention  upon  this     ' 
review,  that  no  gain  was  realized  upon  the  sale  of  the  lemon  crop  — 
is  both  incorrect  and  irrelevant.  This  statement  is  based  on  the 
assumption  that  the  lemon  crop  was  equivalent  to  cash,  so  that  the 
portion  of  the  purchase  price  attributable  to  it  was  equal  to  its 
fair  market  value,  an  assumption  which,  as  we  have  shown,  pp.  1$-16, 
supra .  is  incorrect.     Moreover,  in  focusing  on  this  statement  by 
their  appraiser,  taxpayers  indicate  an  apparent  misunderstanding  on 
their  parts  as  to  the  purpose  of  the  allocation  of  a  lump-sum  pur- 
chase price.  Where  a  group  of  assets  is  purchased  for  a  lump- 
sum price  it  is  necessary  to  allocate  a  portion  of  the  price  to  each 
of  the  acquired  assets  in  order  to  determine  the  cost  of  each  of 
them,  since  the  depreciation  on  a  depreciable  asset  as  well  as  the 
gain  or  loss  upon  the  disposition  of  an  asset  depends  on  the  cost 
of  that  asset.  In  such  a  situation,  the  cost  of  each  of  the  assets 
is  determined  by  apportioning  the  purchase  price  among  them  on  the 
basis  of  their  relative  fair  market  values.  Accordingly,  in 


11/  The  testimony  of  Alvin  Herron,  taxpayers'  accountant  (II-R.  571- 
572),  cited  by  taxpayers  (Br.  30),  is  based  on  the  same  incorrect 
assumption.  Even  if  his  testimony  was  a  correct  statement  of  the 
proper  accounting  practice  to  be  followed  in  such  a  situation,  it  woul 
however,  be  irrelevant,  since  the  recognition  of  gain  for  tax  purpose 
does  not  depend  on  how  the  transaction  would  be  treated  under  commer- 
cial accounting  standards.   See  Schlude  v.  Commissioner,  372  U.S.  128 
cf.  Lucas  V.  American  Code  Co. .  280  U.S.  4^5,  4-52. 
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determining  the  cost  of  the  lemon  crop  the  Tax  Court  apportioned 

the  purchase  price  among  the  acquired  assets,  i-e-  the  iand^  the 

trees,  the  buildings,  the  equipment  and  the  unmatured  lemon  crop  on 

12/ 
the  basis  of  their  relative  fair  market  values,     as  to  which, 

with  the  exception  of  the  value  of  the  trees,  the  appraisers  were 

in  substantial  agreement.   That  the  fair  market  value  of  the  assets 

other  than  the  lemon  crop,  if  taken  together,  might  have  been  less 

than  the  total  of  their  individual  fair  market  values  would  be 

relevant  only  if  taxpayers  were  required  to  recognize  gain  with 

respect  to  the  purchase  of  these  assets,  which  they  are  noto   It 

would  be  irrelevant  here,  where  the  sole  significance  of  the  fair 

market  values  of  the  acquired  assets  is  that  they  serve  as  the 

basis  for  apportionment  of  the  purchase  price. 


12/  Since,  in  this  portion  of  its  opinion,  the  Tax  Court  was  determine 
ing  only  the  cost  of  the  lemon  crop,  it  was  able  to  accomplish  this 
by  simply  adding  together  the  fair  market  values  of  the  assets  other 
than  the  lemon  crop  and  then  apportioning  the  purchase  price  between 
that  total  and  the  fair  market  value  of  the  lemon  crop.   (I-Ro  56<, ) 


CONCLUSION 

The  Tax  Court's  determination  that  taxpayers  recognized  gain 

of  $101,572  upon  the  disposition  of  the  lemon  crop  is  correct  and 

should  be  affirmed. 

Respectfully  submitted, 

MITCHELL  ROGOVIN 

Assistant  Attorney  General 

LEE  A.  JACKSON 
DAVID  0.  WALTER 
SOLOMON  Lo  WARHAFTIG 
Attorneys 
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Note:  In  order  to  condense  our  reply,  we  have  not  re- 
cited cases  hereinafter  referred  to  which  were  cited  in 
our  original  brief ;  but  rather  have  referred  to  the  page 
of  the  original  brief  where  the  citation  appears.  Hence, 
the  above  table  includes  only  authorities  cited  for  the 
first  time  in  this  reply  brief.  We  note,  however,  that  the 
table  in  the  original  brief  omitted  reference  to  O.  D.  714, 
3  C.B.  49,  which  appears  on  pages  24  and  25  of  the  orig- 
inal brief. 


Nos.  20375,  20382 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


W.  Thomas  Davis  and  Elizabeth  Li.ovd  Davis.  M. 
Philii'  Davis  and  Carolvx  L.  Davis. 

Petitioners, 
vs. 

Commissioner  of  Internal  Revenue. 

Respondent. 


On  Petition  for  Review  of  the  Decisions  of  the  Tax  Court 
of  the  United  States. 


REPLY  BRIEF  FOR  THE  PETITIONERS. 


Our  reading  of  respondent's  brief  leaves  the  impres- 
sion of  a  collection  of  random  thoughts  half-heartedly 
advanced  in  support  of  a  doubtful  cause.  This  is  under- 
standable in  view  of  the  fact  that  respondent  is  now  in 
an  inconsistent  position.  In  attempting  to  support  the 
Tax  Court's  proration  of  price  between  the  lemon  crop 
and  the  orchard,  respondent  is  reversing  the  Revenue 
Agent's  report  and  deficiency  notice  which  gave  first  al- 
location of  price  to  the  crop  along  with  other  current  as- 
sets ;  and  contravening  his  own  continued  first  allocation 
of  price  to  the  other  current  assets,  some  of  which  were 
converted  to  cash  after  the  crop  was.    [See  discussion, 
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Pet.  Br.  pp.  8-12,  Tax  Court's  comments,  R.  47.  |  Re- 
spondent's brief  attempts  no  justification  of  this  incon- 
sistency. 

Respondent  stresses  the  annual  accountings^  concept  of 
income  taxation  (Resp.  Br.  pp.  12,  14,  20)  but  that  does 
not  go  to  the  issue  here.  If  that  concept  required  a  de- 
termination of  taxable  gain  or  loss  whenever  any  real- 
ization occurred,  then  the  receipt  of  cash  or  cash  equiva- 
lents from  a  purchased  bundle  of  assets  would  result 
in  gain  or  loss;  which  is  concededly  not  so.  (Resp.  Br. 
pp.  15-18.) 

Respondent  says  (Resp.  Br.  p.  16)  that  because  Del 
Norte  corporation  would  have  had  to  pay  income  tax 
had  it  sold  the  crop,  "the  Del  Norte  shareholders  would 
not  expect  to  receive  and  taxpayers  would  certainly  not 
pay  them  $237,700  with  respect  to  the  lemon  crop," 
a  non  seqiiitur.  The  record  here  does  not  show  whether 
Del  Norte  corporation's  1953  deductions  would  have  ex- 
ceeded its  income  if  it  had  sold  the  crop.  But  Del  Norte 
corporation  did  not  sell  the  crop,  and  it  realized  no 
taxable  gain  from  the  liquidating  distribution  following 
sale  by  the  stockholders  of  their  stock.  Com.  v.  South 
Lake  Farms,  Inc.,  324  F.  2d  837,  64-1,  U.S.T.C.  9101 
(C.A.  9.  1964),  aff'g  36  T.C.  1027.  Indeed  a  liquidating 
corporation,  itself,  may  make  a  tax-free  sale  of  its  assets 
including  inventory.  Internal  Revenue  Code.  Section 
337.  In  any  event,  the  purchasers'  allocation  of  price 
among  acquired  assets  cannot  logically  depend  upon  the 
tax  liability  of  the  sellers  or  their  corporation. 

The  question  whether  taxpayers  were  paying  the 
$237,700  to  the  Del  Norte  shareholders  "with  respect 
to  the  lemon  crop,"  was  immaterial  to  the  selling  share- 
holders,   but    vital    to    the    taxpayer-purchasers.    They 
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needed  the  $237,700  to  conclude  the  deal ;  did  not  exer- 
cise their  option  until  after  the  money  for  the  presold 
crop  was  in  escrow.  [R.  pp.  31,  38.]  Had  that  amount 
of  cash  been  in  the  corporate  till,  the  buyers  clearly 
would  have  paid  an  equal  amount  of  the  price  for  it. 
The  same  conclusion  follows  where  the  buyers  finalized 
their  purchase  commitment  only  after  completinp^  ar- 
rang^ements  to  have  the  cash  in  the  till  at  point  of  pur- 
chase. 

The  Revenue  Accent's  report  and  deficiency  notice  in 
this  case  followed  O.  D.  714,  3  C.B.  49,  which  for  the 
past  46  years  has  treated  value  as  the  basis  of  a  orow- 
ing  crop  bought  with  the  land,  i.e.,  given  the  crop  first 
price  allocation.  Respondent's  reinterpretation  and  repu- 
diation of  this  venerable  ruling  (Resp.  Br.  ])]).  19-20") 
are  surprising.^ 

The  ruling  speaks  in  plain  terms  of  basis  e(|ual  to 
"the  fair  market  value"  of  the  crop  "at  the  time  of  pur- 
chase." There  is  no  justification  at  this  late  date  for 
interpolating  the  foolish  words  "assumfing]  that  there 
is  no  showing  that  the  price  paid  for  the  land  and  the 
crop  was  less  than  their  fair  market  values,"  as  respond- 
ent would  have  us  do.  (Resp.  Br.  pp.  19-20.)  We  say 
"foolish  words"  because  the  ruling  obviously  contem- 
plates an  arms-length  sale  and  purchase,  in  which  the 
price  paid  represents  the  fair  market  values  of  land  and 
crop.  Had  the  Revenue  Service  intended  to  deny  the 
appHcation  of  this  ruling  because  of  opinion  evidence 
that  land  value  was  more  or  less  than  purchase  price 
minus  crop  value,  the  books  would  be  full  of  cases  liti- 
gating this  issue.   Compare  Herbert    (Pet.    Br.   p.   27) 


^It  is   doubtful   that  the   Revenue   Service  would   concur   with 
the  Department  of  Justice  in  so  doing. 


where  the  Commissioner  conceded  and  the  Court  al- 
lowed first  allocation  of  price  to  crop,  and  McGregor 
(Pet.  Br.  p.  27)  where  the  Commissioner  persuaded 
the  Court  to  accept  such  first  allocation  in  order  to 
deny  the  purchasing  farmer  a  deductible  loss  from  the 
crop  sale. 

Obviously  there  would  be  serious  concern  in  the  farm- 
ing community  if  O.  D.  714  were  now  invalidated.  The 
business  community  also  would  be  seriously  concerned 
if  the  Revenue  Service  were  now  to  repudiate  or  this 
Court  to  reverse  the  rule  that  in  a  purchase  of  current 
and  fixed  assets  of  a  going  business,  the  current  assets 
are  entitled  to  first  price  allocation.  Long  standing  ad- 
herence of  the  Service  to  this  principle  is  amply  demon- 
strated by  the  Commissioner's  agreement  with  it  in  the 
cases  cited  at  Petitioners'  Brief,  pages  26-27  as  well  as 
his  acquiescence  in  Apex  Brewing  Co.  (Pet.  Br.  p.  27), 
1940-1  C.B.  1,  and  his  resistance  to  claimed  loss  in  Mc- 
Gregor (Pet.  Br.  p.  27).  Even  \n  F  &  D  Rentals,  Inc. 
(Pet.  Br.  p.  28)  receivables  and  prepaid  items  were 
given  prior  allocation  with  the  Commissioner's  consent. 

Respondent  does  not  comment  (see  Resp,  Br.  pp.  13- 
20)  upon  our  point  that  there  is  no  disharmony  between 
the  foregoing  cases  and  Blum,  Symington  and  Graves. 
(Pet.  Br.  pp.  28-29.)"  Each  of  the  latter  cases  involved 


-Tl}c  Bessemer  Limestone  and  Cement  Company  (Pet.  Br.  p. 
30)  decided  that  assets  acquired  by  a  corporation  through  insol- 
vency reorganization  should  have  a  basis  equal  to  the  security 
holders'  cost  rather  than  the  lower  fair  market  value  of  the  assets. 
The  actual  allocation  was  made  under  Rule  50 ;  it  is  unlikely  that 
it  resulted  in  increasing  the  basis  of  current  assets  over  Ixiok 
value,  but  this  cannot  be  determined  from  the  opinion.  Respond- 
ent's evaluation  of  the  case  (Resp.  Br.  ]ip.  17-18)  is  inaccurate. 


— 5— 

a  bundle  of  homogeneous  assets  to  he  disixjsed  of  in  a 
comparatively  short  period  of  time,  so  that  none  of  the 
assets  deserved  i)referential  price  allocation.  In  Ilium 
they  were  current  assets  of  a  partnership;  in  Syminyton 
they  were  securities  and  receivables  segregated  for  liq- 
uidation; in  Ci'riu'cs  they  were  the  assets  of  a  terminated 
business  purchased  for  liquidation.  These  situations  are 
economically  distinct  from  one  where  a  purchaser,  like 
the  Davis  brothers,  buys  a  mixed  group  of  assets  for  the 
purpose  of  indefinitely  continuing  the  business  opera- 
tion with  the  fixed  assets. 

We  do  not  believe  that  this  Court  will  be  inclined  to 
reverse  the  long  standing  rule  of  O.  D.  714  or  of  first 
allocation  of  price  to  current  assets  purchased  with  fixed 
assets  of  a  going  business;  but  even  if  it  did,  respond- 
ent's case  is  doomed.  He  concedes  (Resp.  Br.  pp.  IS- 
IS) that  a  cash  equivalent  is  entitled  to  first  price  al- 
location, but  his  reason  for  distinguishing  the  Del  Norte 
lemon  crop  from  a  cash  equivalent  (Del  Norte  corpora- 
tion's tax  liability)  is  fallacious. 

Necessarily  cash  equivalents  must  be  determined  at 
the  point  of  purchase.  Prior  to  the  purchase,  and  prior 
to  exercise  of  their  option  which  bound  them  to  make 
it,  taxpayers  had  devoted  speculative  efforts  to  financ- 
ing and  completing  the  purchase,  including  the  conver- 
sion of  the  crop  to  cash.  By  the  time  of  the  exercise  of 
the  option  and  the  making  of  the  purchase,  however,  the 
conversion  was  complete;  cash  for  the  crop  was  in  the 
bank  escrow.  Hence,  the  crop  was  more  like  cash  than 


the  cash  equivalents  discussed  in  the  cited  cases,  for 
example,  than  the  insurance  and  receivables  in  Graves 
(Pet.  Br.  p.  29)  which  required  post-purchase  acts  of 
the  purchaser  for  conversion  to  cash. 

Respectfully  submitted, 

Arthur  A.  Armstrong. 
Armstrong  &  Brown, 

Counsel  for  Petitioners. 
June,  1966. 


Certificate. 

1  certify  tliat  in  connection  with  tlic  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  forei^oin^-  brief  is  in  full 
compliance  with  those  Rules. 

Arthur  A.  Armstrong 


Nos.  20378,  20447  and  20522 


vO^':-^^ 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


FEDERAL  HOME  LOAN  BANK  BOARD,  ET  AL., 

Appel lants 

V. 

SIDNEY  ELLIOTT,  ET  AL. , 

Appellees 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA 


BRIEF  FOR  APPELLANTS  FEDERAL  HOME  LOAN  BANK  BOARD 
AND  FEDERAL  SAVINGS  AND  LOAN  INSURANCE  CORPORATION 


J.  WILLIAM  DOOLITTLE, 

Acting  Assistant  Attorney  General, 

MANUEL  L.  REAL, 

United  States  Attorney, 

CARL  EARDLEY, 
MORTON  HOLLANDER, 
Attorneys , 
-ounsel  Department  of  Justice, 

WIsFington,  D.  C.  Z0530« 
^ETH  E,  SCOTT, 
;neral  Counsel, 
sderal  Home  Lo'an  Bank  Board,  y  m  ■   rj-  i-% 

WILFAND, 

ssistant  General  Counsel,  .,^    ^  ^-.,.-. 

gderal  Home  Loan  Bank  Board.  NOV  6   lyhh 

WM.  B.  LUCK.  CLERK 


INDEX 

Page 

IISDICTIONAL    STATEMENT    2 

■JEMENT   OF   THE    CASE    6 

The    Facts    6 

Proceedings  in  the  District  Court  16 

The  District  Court  Decision  19 

Statutes  and  Regulations  Involved 19 

Specification  of  Errors  22 

MARY  OF  ARGUMENT 24 

UMENT 25 

lo   THE  DISTRICT  COURT  HAD  NO  POWER  TO 
CHANGE  THE  DISTRIBUTION  TERMS  OF  THE 
MERGER  AGREEMENT  AND.  AS  APPELLEES 
REQUESTED,  TO  ORDER  DISTRIBUTION  OF 
EQUITABLE  STOCK  ON  A  PRO  RATA  OR  ANY 
OTHER  BASIS  ---- 25 

A,  The  Governing  Statutes  and 

Regulations  25 

B,  The  District  Court  Action 
was  Taken  Without  Obtaining 

The  Necessary  Approvals  29 

C,  The  Necessary  Administrative 
Approvals  to  the  District 
Court's  Formula  Were  Not  Sup- 
plied Either  in  the  Approved 
Merger  Agreement  or  in  The 
Settlement  Agreement  of 

February  14,  1962  = 31 

II,   IN  THE  CIRCUMSTANCES  OF  THIS  CASE, 

THE  AGGRIEVED  LONG  BEACH  SHAREHOLDERS, 
NOT  HAVING  SOUGHT  TO  ENJOIN  CONSUM- 
MATION OF  THE  MERGER,  ARE  NOT  ENTITLED 
TO  ANY  RELIEF  —  = 37 


III. 


A.  The  Only  Conceivable  Relief 
to  Which  The  Aggrieved  Long 
Beach  Shareholders  Might  Be 
Entitled  Is  To  Set  Aside  The 
Merger ----.--- 

B,  Laches  Bars  Relief  by  Way  of 
Setting  Aside  the  Merger  

IN  ANY  EVENT,  THE  DISTRIBUTION 
TERMS  OF  THE  MERGER  AGREEMENT 
ARE  VALID 


37 
39 

44 


I 


The    Long   Beach    Charter   Does 
Not    Require    Pro    Rata   Dis- 
tribution   in   the   Case   of   a 
Me  rge  r 

Assuming   Arguendo,    That    There 
is    a   Conflict    Between    the   Dis- 
tribution   Terms    of   the   Merger 
Agreement   and   the    Long   Beach 
Charter,    the   Merger   Terms,    if 
Fair,    Must    Prevail    

1.      The    Board's    statutory   and 
regulatory  powers   are   part 
of   the   Long   Beach   Charter    

2o      As   between   merger   terms    and 
charter  provisions   the   merger 
terms   prevail,    if   fair   --• 

3o      The    factual   basis    in   support 
of  the    Board's    determination 
that   the    distribution   terms 
of  the   Merger   Agreement   are 
fair   =  =  --- .--.. 


44 


48 


48 


50 


50 


The    Board's    determination   of 
fairness   must   prevail    since 
there   was    a   rational   basis    to 
support    it    =--•=- - — 


57 


11 


IV.   THE  CALIFORNIA  COMMISSIONER  IS  AN 

INDISPENSABLE  PARTY  TO  THE  ACTIONS; 

SINCE  HE  WAS  NOT  SUBJECT  TO  SUIT  IN 

THE  DISTRICT  COURT,  THE  ACTIONS  MUST 

BE  DISMISSED  65 

iNCLUS ION  67 

CITATIONS 
ses : 

bott,  Puller  ^  Myers  v.  Peyser,  124  F.  2d 

524  (DoC,  Cir.,  1941)  - 69 

ams  Vo  United  States  Distributing  Corp., 

34  SoEo  2d  244  (Vao,  1945)  — - 47,  50 

rcraft  5  Diesel  Equipment  Corp.,  v,  Hirsch, 

331  UoS.  752,  767  (1947)  30 

lerican    Power   ^    Light   Co.    v,    S.E.C,    329 

U.S.    90    (1946)    — -- 57 

lerican    Seating   Co,    v,    Bullard,    290    F.    896 

(6th   Cir.,    1923)    -- 37 

derson   v.    Cleveland-Cliffs    Iron   Co.,    87 

N,E.    2d    384    (Ohio,    1948)    — 47,    50 

derson   v.    International   Minerals    § 
Chemical   Corp,,    295    N.Y.    343,    67   N.E, 

2d  573    (1946)    ---  =  .--.---- 48 

drews  Vo  Precision  Apparatus  InCo ,  217 

F.  Suppo  679  (SoDo  N,Yo,  1963)  41 

ling  V,  American  Tobacco  Co.,  72  No  J,  Eq. 

32,    65    Ac    725    (Ch.,    1907)    - 41 

ackmar  v.    Guerre,    342    U.S.    512    (1952)    66 

rak   Vo    Jo    lo    Case    5    Co,,    317    F.    2d   838 

(7th   Cir,,    1963),    aff'd    377    U.S.    426 

(1964)    .»..  =  -.„..  =  ..-.  =  „ 3,    51 

arke    v.    Gold   Dust   Corp,,    106    F,    2d   598 

(3rd  Cir,,  1939),  cert,  den,  309  U.S. 

671  (1940)  -.---.  =  ^-. .  =  =  ..-.-.-  = 50,  51 

re  Cleveland  Savings  Society,  25  Ohio 
Op,  2d  402,  192  N.E,  2d  518  (C.P, 
Cuyahoga  County,  1961)  --  =  = 59 

oper  V,  Woodin,  72  F,  2d  179  (D.C. 

Cir,,  1934)  .---  =  ---.  =  .  =  ».. 57 

na  V,    American    Tobacco  Co,,    72    N.J,    Eq. 
44,    65    A,    730    (Ch,,    1907),    aff'd    73   N,J. 

Eqo    736,    69    A.    223    (Ct,    Err,    5    App,,    1908)    41 

liott,   et   alo    V,    Federal   Home   Loan    Bank 

Board,    233    F.    Supp,    578,    584    (S,D,    Calif,, 

1964)    -•=-«-  =  »  =  =  =,--»  =  -=»»•-  =  =  »-»»---«--------------  6 

iii 


i 


deral  Home  Loan  Bank  Board  v.  Greater 
Delaware  Valley  F.S,  ^  L.  Ass'n.,  176 
F,  Supp.  24  (E.D.  Pa»,  1959),  aff'd. 

277  Fo  2d  437  (3rd  Cir.,  1960)  26,  27 

C  Vo  Pacific  Power  5  Light  Co.,  307 

U.S.  156  (1939)  31 

deral    United   Corp^    v,    Havender,    11 

Ao  2d  331  (Del,  Sup.  Ct.,  1940)  42,  50 

nch  Vo  Warrior  Cement  Co.,  16  Del, 

Ch,  44,  141  Ao  54  (1928)  37 

aser  v.  Great  Western  Sugar  Co.,  185 
A,  60  (N.J.  Ch.,  1935),  aff'd.  185  A. 

64  (Cto  Err.  5  App .  ,  1936)  41 

iedman  v.  Southern  Co-op,  Building  5 
Loan  Ass'no,  104  Pa.  Super,  Ct,  514, 

159  A.  80  (1932)  — 38 

rrett   Vo    Reid-Cashion   Land   §   Cattle 

COo,    34    Ariz.    245,    270    P.    1044    (1928)    37 

ay  Vo    Powell,    314    U.S.    402    (1941)    31,    57 

eater  Delaware   Valley   Federal    S   ^   L 
Ass'n,    V.    Federal    Home    Loan    Bank 
Board,    262    F,    2d   371,    374    (3rd   Cir., 

195  8)    .-..-.-.... 31 

nsberry  v.  Lee,  311  U.S.  32  (1940)  3 

wkins  Vo  Swan,  52  F.  2d  688  (N.D, 

WoVa,,  1931)  .  =  --..».  =  .. - 57 

cks   V.    Summerfield,    261    F.    2d    752 
(D,C,    Cir.,    1958),    certo    den.    359 

U»S«    959    (1959)    -----  =  .- 66 

rton  Vo  Citizens  Nat.  Trust  §  Savings 
Bank    of   Los    Angeles,    86   C.A.    2d   680, 

195    P,    2d    494    (1948)    ^---- 3 

tz   V,    Ro    Hoe    5   Co,,    Inc.,    278   App, 

DiVo    766,    104   N.YoS.    2d    14    (1st    Dep't., 

1951),    certo    den,    342    U.S,    886    (1951)    41 

ngfelder  v.    Universal    Laboratories, 
Inco,    68    F,    Supp,    209    (D,    Del.,    1946), 

aff'do    163    F.    2d   804    (3rd   Cir,,    1947)    48,    50 

bold   V,    Inland    Steel   Co..    125    F.    2d    369    (7th 

Cir,,    1941)^    mod,    136    F,    2d   876    (1943) 37 

eking   V,    Delano,    122    F,    2d   21    (D.C. 

Giro,    1941)    -.-.->.---.. 57 

cArthur   Liquors,    Inc.    v.    Palisades 
Citizens    Association,    Inc,    265    F, 

2d   372    (D.C,    Cir,,    1959)    -  — - 66 

Shan    V,    Sherrill,    283    F,    2d    462    (1960)    66 

ssissippi    Valley    Barge    Line   Co.    v. 

United   States,    292    U.S,    282    (1934)    31,    33,    57 

iv 


i:ional  Supply  Co,  v,  Leland  Stanford 
llr.  University,  134  F.  2d  689  (9th 
l:ir.,  1943),  certo  deno  320  U.S.  773 

i:i943)  41 

is   §  Company  v,  S.EoC,,  323  U.S.  624 

i:i945)  -- - 48,  50 

;.ch  Vo  Webb,  336  F,  2d  153  (9th  Cir., 

,1964),  cert,  den,  380  U.S,  915  (1965)  3 

hhester  Telephone   Corpo    v.    United 

Jtates,    307   UoS,    125    (1939)    -- 57 

in  Fox   Publishing  COo    Vo    United   States, 

566   U.S.    683    (1961)    --- 3 

iwabacher  v.    United   States,    334   U.S. 

182    (1948)    ....»------  =  »-...---- 31 

:,C,  Vo  Chenerv  Corp.,  318  UoS,  80, 

IS    (1943)  -.-..--  =  .  =  -  =  .»  =  . 30 

:.Co  Vo  Chenerv  Corp.,  332  U.S.  194 

^194  7)  ....-..:......... 5  7 

LClds  Vo  Barrow,  17  Howard  (58 

JoSo)  130  (1854)  - ----- 67 

;iety  for  Savings  Vo  Bowers,  349 

JoSo'l43,  150  (1955)  ------- 46 

re  Springfield  Savings  Society, 

ase  NOo  60513,  Court  of  Common 

leas  of  Clark  County  Ohio  (1965)  60 

ite  of  Washington  v.  United  States, 

37  Fo  2d  421  (1936)  =  =  ---.«---»=. 66 

ion   Financial   Corp,    of   America   v. 
Jnited    Investors'    Securities   Corp., 

156   Ao    220    (Del.    Ch ,  ,    1931)    --=----- 42 

Lted   States   v,    Markev,    98    F.    Supp. 

431    (Do    Montana,    1951)    =.-»-----»--  = 69 

idhurst    V,    Central    Leather   COo ,    101 

NJoJo    543,    138    A.    772    (1927) 41 

idhurst   Vo    Central    Leather  Co.,    149 

^0    36,    aff'do    153    A,    402    (NoJ.,    1930)    ----- 47,    50 

nsch   Vo    Consolidated   Laundry   Coo, 

116   Washo    44,    198    Po    383    (1921)    ----- 37 

thorities : 

me   Owners'    Loan   Act   of   1933,    as 

amended    (12    U.SoC    1461,    et    seq.)    ---- 6,    19,    27 

lifornia   Savings    5    Loan    Law,    §§ 

9203,    9204,    9205    =-  =  .-  =  =  =  =  =  =  =  -  =  ..--  =  - ---         21,    22,    28 

CoFoRo    546o4    .  =  =  =  =  -=.  =  .  =  =  -  =  »-..-  =  -  =  --  =  -----------  20,    28 

Jure    -    Corporations,    Section    1544 ^---=.  39 

llantine    on   Corporations    (rev.    ed,, 

1946)    §§    295,    et    seq.    =- »^ -------- - ----  37 


Page 


etcher  Cyc 

%    164    .-.--------. ^ 

Fletcher,   Corporations 

1961)    §i    7157=7167 

ore's    Federal    Practice, 
Pomeroy,    Equity    (5th   ed 


Corporation    (1963   Ed.) 

(revo    edo  , 

Vol,  3,  p.  2155 
,  1941)  §  1093 


48 

37 

66 

37 


hibit 

Exhib 

12,    1 

Exhib 

CI, 

C-8, 

C-13- 

C-14  = 

C-18, 

C  =  25, 

:  =  27, 

C  =  41, 
C  =  49, 

:-57, 

C  =  60, 
C-64, 
C  =  72, 
D  =  3, 
G,  G= 
G-10, 
G=18, 
V  and 


s   Rece 

its    1, 

3,    14, 

its    A, 

C-2,    C 

C  =  9,    C 

A,    C-1 

D,    C=l 

C-19, 

C^26, 

C  =  28, 

C-34, 

C-42, 

C-50, 

C-57  = 

C-61, 

C  =  65, 

C=73, 

D  =  4,    D 

1,    G=2 

G°ll, 

G=19, 

ACo 


ived    in 

2,    3,    4 

16,    17, 

A-1,    A- 

=2-A,    C- 

-9=A,    C- 

3»B,    C=l 

4=E,    C-1 

C^20,    C 

C=26-A, 

C-29,    C 

C-35,    C 

C=43,    C 

C-51,    C 

A,    C=57= 

C-61=A, 

C-668    C 


Evidence 
,    4.A,    5, 
18,    19,    2 

2,  A-3,    A- 

3,  C-4,    C- 
10,    C-11, 

4  ,  C= 14- A, 
5,  C=  16,  C 
-21,  C=22, 
C=26=B,  C 
-30 


»36, 
"44, 
=  52, 
B,    C 


C-74,  C 
=5,  D=6, 
,    G»3,    G 

G=12,    G 

H,    I,    J,    L,    M, 
(Transcript    760 


C-30- 
C=37, 
C''45, 
C-53, 
57  =  C, 
C=62,    C-6 
=67j    C    68, 
-75,    C~76, 
D=7,    D=8, 
=4,    G-5,    G 
=13,    G=14, 


6,    7, 
0,    21 

4,  A-5 

5,  C-6 
C-12, 

C=14  = 
=  17,    C 

C-23 
=  26-C 
C-3 
38 
46 
54 
58 


76 


2-A,    C 
C-69 
C=77 
D  =  9, 

-6,    G 
G-15 

Pi  Q 

lo) 


8,    9,    10,    11, 

and   22 0 

,    B,    C , 

,    C.7, 

C-13, 

B,    C-14-C, 

•17=A, 
C-24, 
C-26=D, 

1,    C=32, 
C=39,    C=40, 
C-47,    C=48, 
C-55,    C-56, 
C»58=A,    C-59, 

=63,  C-63-A, 
C-70,  C-71, 
D,    D^l,    D=2, 

D=10,    E,    F, 

7,  G-8,  G-9, 
G=16,  G-17, 
R,    S,    T,    U, 


VI 


IN  THE  UNITHD  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


NOo  20378 


FEDERAL  HOME  LOAN  BANK  BOARD,  ET  AL,, 

Appe  1  lants 


V. 

SIDNEY  ELLIOTT,  ET  ALo , 


Appe 1  lees 


Noo  20447 


FEDERAL  HOME  LOAN  BANK  BOARD,  ET  AL .  , 

Appellants 


Vo 

SIDNEY  ELLIOTT,  ET  ALo  , 


Appe  llees 


Noo  20522 


FEDERAL  HOME  LOAN  BANK  BOARD,  ET  ALo, 

Appellants 


EQUITABLE  SAVINGS  §  LOAN  ASSOCIATION,  ET  AL , , 

Appellees 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA 


BRIEF  FOR  APPELLANTS  FEDERAL  HOME  LOAN  BANK  BOARD 
AND  FEDERAL  SAVINGS  AND  LOAN  INSURANCE  CORPORATION 


JURISDICTIONAL  STATEMENT 

1/ 
These  are  appeals   by  the  appellants  Federal  Home  Loan  Banl 

Board  ("Board")  and  Federal  Savings  and  Loan  Insurance  Corporate 

("Insurance  Corporation")  from  three  judgments,  all  substantialy 

similar,  entered  by  the  United  States  District  Court  for  the 

Southern  District  of  California  (Peirson  M,  Hall,  J,)  on  May  17 

1965  (IR  697-761;  2R  907-971;  3R  1642-1706),   The  judgments  werj 

entered  following  the  granting  by  the  District  Court  of  motions 

for  summary  judgments  filed  by  the  appellees  in  three  actions 

instituted  to  have  declared  invalid  those  terms  of  a  Merger  Agr! 

ment ,  dated  June  12,  1963,  between  Long  Beach  Federal  Savings  aj 

Loan  Association  ("Long  Beach")  and  Equitable  Savings  and  Loan 

Association  ("Equitable")  which  obligated  Equitable  to 'distribu! 

791,650    shares    of   its    guarantee    stock    to   Long   Beach   shareholder 

in    accordance   with    the    formula   set    forth    in   the    Merger   Agreemen 

(Exho    E,    ppo    44=50) 0      The    appellees,    in   substance,    prayed   for   a 

judicial    determination   that    the   Equitable    guarantee    stock    shoul 

be    distributed   on   a  pro   rata  basis    rather   than   in   the   manner  pr- 

vided  by   the   Merger   Agreement,   even   though    the   Merger  Agreement 


1/  By  stipulation  of  the  parties  and  orders  of  this  Court,  dat 
November  6,  1965,  the  appeals  have  been  consolidated  for  motion' 
briefing  and  argument.  References  in  this  brief  and  its  Append 
to  the  original  papers  in  No,  20378  (D,C<,  No,  63-1072  PH)  ,  No, 
20447  (DoCo  No,  63-1230  PH)  and  No,  20522  (D,C,  No,  63-1107  PH). 
are  designated  "IR",  "2R"  and  "3R",  respectively.  References  t; 
the  transcript  of  the  proceedings  in  the  District  Court  are 
designated   "Tr,"o 
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or  to  the  consummation  of  the  merger  on  September  10,  1963, 

been  approved  by  the  Board  and  by  the  California  Savings  and 
n  Commissioner  ("California  Commissioner"),  also  an  appellant, 
er  and  in  accordance  with,  respectively,  federal  and  state  law, 
well  as  by  the  shareholders  of  Long  Beach  and  the  stockholders 
Equitable^   (Exhs.  D1-D9.) 

The  first  District  Court  action  (Noc  63-1072  PH)  was  in- 
tuted  on  September  10,  1963  by  Long  Beach  and  four  individuals 
stituting  the  Shareholders'  Protective  Committee  of  Long  Beach 
eral  Savings  and  Loan  Association  ("Shareholders'  Protective 
mittee")  ,  the  latter  suing  as  individuals,  as  the  Shareholders* 
tective  Committee,  and  as  representatives  of  the  entire  class 

y 

Long  Beach  savings  shareholders o    The  defendants  in  this 
ion,  described  as  one  to  quiet  title  and  for  declaratory  relief, 
3  the  Board  and  the  Insurance  Corporation.   Jurisdiction  of  the 
trict  Court  was  invoked  under  28  U,S.C,  1331  and  1391(e)  and 
J«S,C.  1464(a),  1464(b),  1464(c),  1464(d)  and  1725  (IR  3,  4), 

t 

'The    District   Court   held   that    the    Shareholders'    Protective 
nittee    represented,   with   certain   exceptions   not   relevant  here, 
I  Long   Beach    shareholders,    including   those   who  were    adversely 
Ijcted  by   the   position    taken   by   that    committee    in    the    litigation 
by   the    District   Court's    judgments    (IR   312-315A;    2R   407-412; 
•512-317)  0      The    Shareholders'    Protective   Committee    could  not 
tiibly   represent    shareholders   who  were    so   affected  by    the    liti- 
J.on    and   the    judgments  o      Sam   Fox    Publishing  Coo    v.    United   States , 
iU.So    683    (1961);    Hansberry   v,    Lee,    5ir"U'7?o^"?2    (1940)  ;    Horton 
Citizens    Nat.    Trust  ^Savings    Bank    of   Los    Angeles,    86   C.XI    Zd 
\    195    P.    2d   494    (1948),      The    Board  has    the    right    to    and   does 
resent   the    interests    in   this    litigation   of   such    Long   Beach   share 
llerso      Reich    v,    Webb,    336    Fo    2d    153    (9th   Cir,  ,    1964),    cert,    den, 
IU»So    911!    [T965)^      5'ee    also    Borak   Vo    J,    To    Case    ^   Company,    317 
Ld    838,    845    (7th   Ciro  ,    1963),    af^'d,    377    U.So    426,, 


On    the    same    day   the    foregoing   action   was    commenced,  u 

September   10,    1963,    a   similar   action   was    filed   in   the   Californij 
Superior  Court    (No,    SOC   6367)   by   the   Shareholders'    Protective  Cb 
mittee   suing  in   the   same   capacity   as    in   the   District   Court   actir 
Named  as    defendants   were   Long   Beach,    Equitable,    John   Does    1-70, 
the    Board   and   the    Insurance   Corporation,      This    action   was    also 
described   as    one   to  quiet   title    and   for   declaratory   relief    (2R   ■ 
Long   Beach   and   Equitable    on   October   8,    1963   attached   their   respj 
complaints    in   District   Court   action   No,    63=1072    PH   and   District 
Court   action   NOo    63=1107   PH   declaring   said   complaints    to  be   the] 
respective    answers,    counterclaims    and  cross-claims    in   this    stat 
court    action    (2R    37-45) o      The    Board   and   the    Insurance    Corporati' 
on   October   10,    1963   removed   this    action   to   the    District   Court    (i 
Action   NOo    63=1230    PH)    under   28    UoS.C,    1441    and    1442(a)(1)    (2R 

The    third   action   was    filed   on    September    17,    1963   in    the 
District   Court    (NOo    63-1107   PH)    by   Equitable    against    the    Share- 
holders'   Protective   Committee,    the    Board,    the    Insurance   Corporal 
Long   Beach    and    some    individual    Long    Beach    shareholders o      This    a; 
was    described   as    one    in   interpleader  and   for   declaratory   reliefil 
Equitable    depositing   with    the   Clerk    of   the   Court    the    791,650    sh| 
of   its    guarantee   stock   which   it   was   contractually   obligated   to 
tribute    to   Long   Beach   shareholders    in   accordance   with   the   terms 
the   Merger   Agreement  o      Jurisdiction   of   the   District  Court   was    ii 
under    12    U,S,C,    1464,    1464(d),    1725,    28    U,S,Co    1331,    1335,    1397, 
FoRcCoPo    Rule    22,    and   the   District   Court's    general   equity   inter 
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[vers    (3R    1-17B).       In    this    action    Long    Beach    filed    its    complaint 
:  Civil    Action   No,    63    1072    PH   as    its    answer,    counterclaim   and 
pss    claim    (3R   64-66).      Similarly   the   Shareholders'    Protective 

li 

[fnmittee    filed    its    complaint    in    the    removed   state    court    action 
\),    63-1230    Pii)    as    its    answer,    counterclaim   and   cross-claim   in 
is    third    action    (3R    64-66)o 
_,      During   the    course    of  the   proceedings    below   the    appellant 

I 

lifornia   Commissioner  was    added   as    a   party    defendant    in   Civil 
:iions    No,    63-1107    PU    and   NOo    63-1230    PH    (2R    601-612;    3R    425a- 


Pc)    and   Equitable    was    added   as    a  party    defendant    in    Civil 
:iion    Noo    63-1072    PH    (IR   589'590)o      The    California  Commissioner 
9ed   to   dismiss    the   two   actions    in   which   he   had  been    added    as    a 
i!ty,    challenging   the   District   Court    s    jurisdiction   on   the 
rund   of   sovereign    immunity    (2R   675-678;    3R   606=607),      The    Board 
I    the    Insurance   Corporation    contended  that    the   California 
jmissioner  was    an    indispensable   party   in    all    three    actions    and 
It    if  he   was   not    subject    to   the    jurisdiction    of   the   District 
Drt,    the   actions   had   to   be    dismissed    (IR    369;    2R   465;    3R    358)« 
!•  District   Court    denied   the    two   motions    to   dismiss    filed  bv   the 
lifornia   Commissioner    (2R    728=729;    3R   653=654)o 


Appellee  No  Joseph  Ross,  a  former  large  account  holder  at  Long 
ch ,  also  intervened  as  a  party  in  the  three  actions,  taking  the 
B  position   in   the    litigation   as   that   of  the    other   appellees. 
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The  District  Court,  in  its  memorandum  opinion  granting 
appellees'  motions  for  summary  judgment  and  requiring  distributDi 
of  the  guarantee  stock  on  a  pro  rata  basis  ruled  that  the  Califri 
Commissioner  was  subject  to  its  jurisdiction  and  that  it  had  jui 
diction  of  the  parties  and  the  subject  matter  of  the  actions  un j 
the  Interpleader  and  Declaratory  Relief  Statutes,  the  Home  Ownes 
Loan  Act  of  1933,  as  amended,  and  the  Administrative  Procedure  t 
28  U,S,C,  1335,  1397,  2201,  2202,  2361;  F,RoC,P,  12,  22,  56(a), 
57;  12  UoS,Co  1464(d)(1),  1725(c)(4);  and  5  UoSoC  1009  (IR  554 
590  ;  3R  1477-1512),  ■ 

This  Court  has  jurisdiction  of  the  appeals  under  28  UoSaC, 
1291o 

STATEMENT  OF  THE  CASE 

1 0   The  Facts 

Commencing  in  1946,  Long  Beach  and  the  Board  became  involve 
in  a  series  of  controversies  arising  out  of  the  action  of  the 
Board  m  taking  over  the  management  of  Long  Beach  on  two  occasi( 
in  1946  and  1960,  pursuant  to  the  authority  granted  it  in  the   | 
Home  Owners   Loan  Act  of  1933,  as  amended  (12  UoSoC,  1461  et  sec 
The  take-overs  resulted  from  the  Board's  determinations  that  Lor 
Beach  had  engaged  in  certain  unsound  financial  operationso   Wheir 
the  Board  was  correct  or  not  was  never  adjudicated  despite  the 
rash  of  litigation  which  ensued  (Exh,  E,  po  16;  Exho  8,  ppa  1-3* 


4/  The  reported  decisions  rendered  in  the  course  of  this  exteni 
litigation  are  compiled  in  the  District  Court's  opinion.  El lio^ 
e t  a  1 ,  Vo  Federal  Home  Loan  Bank  Board,  233  F,  Supp,  578,  5  84  (J 
Calif, ,  196  4),  n ,  H  Except  as  background  material  the  facts  ai 
issues  of  those  controversies  are  not  involved  in  the  present  li 
gation  0 


On  February  14,  1962,  a  settlement  agreement  ("Settlement 
cement")  was  entered  into  by  and  among  Long  Beach,  the  Board 

the  Insurance  Corporation,  which  provided,  inter  alia ,  for  the 
missal  of  all  then  pending  litigation  between  the  Board,  the 
urance  Corporation  and  Long  Beach  and  the  return  of  Long  Beach 
its  private  managemento   In  addition,  Long  Beach  was  given  the 
ht ,  if  it  so  chose,  to  liquidate  pursuant  to  a  specific  plan 

forth  in  Article  XV  of  the  Settlement  Agreement,  about  which 
e  will  be  said  later,  infra,  pp,  34^7,  (Exh,  8,  pp,  43-48), 
During  the  settlement  negotiations,  representatives  of  the 
rd  expressed  their  concern  that  after  the  return  of  Long  Beach 
its  private  management  "publicity  about  Long  Beach's  proposed 
uidation  might  result  in  the  influx  into  the  Association  of 
ounts,  invested,  not  for  the  purpose  of  carrying  out  the  pro- 
ions  of  the  Home  Owners   Loan  Act  of  1933,  as  amended,  but  to 
Die  the  depositors  to  participate  m  the  distribution  of  Long 
:h  s  net  worth,  which  would  dilute  the  interests  of  the  bona 
;  Long  Beach  shareholderSo "   (Wilfand  affdvto,  3R  1373),   Long 
:h  was  a  mutual  association  owned  by  its  savings  account  holders 
ler  than  by  the  stockholders  as  in  a  stock  association  such  as 
itablCo   The  book  net  worth  of  Long  Beach  as  of  the  vear  ending 
jmber  31,  1961  exceeded  $7  million  (Exho  E,  po  22)c 

While  the  Insurance  Corporation,  the  operations  of  which  are 
Jcted  by  the  Board,  is  also  an  appellant,  it  has  no  real  part 
)lay  in  the  present  controversy. 


A  basis  for  concern  was  "increased  savings  account  activity: 
during  the  period  of  negotiations  (McMurray  affdvt.,  3R  999),   li 
Board's  then  General  Counsel  suggested  that  only  persons  who  hac 
been  Long  Beach  members  on  April  22,  1960,  the  date  the  Board  Is"- 
took  over  management  of  Long  Beach  and  when  savings  accounts    i 
amounted  to  $95  million,  be  permitted  to  again  become  members  tO 
share  in  the  contemplated  liquidation,  and  distribution  of  the  rj 
worth  (Wilfand  affdvtoj  3R  1373) »   Mr,  Thomas  Ao  Gregory »  the   j 
President  of  Long  Beach,  objected  because  he  said  that  many  persi 
in  the  Long  Beach  community  had  contributed  to  the  growth  of  the; 
Association,  though  they  may  not  have  been  members  on  April  22, 
1960c   He  stated  they  should  also  be  permitted  to  become  members 
(Wilfand  affdvtoj  3R  1373) o   The  suggested  restriction  was  not  i 
corporated  in  the  Settlement  Agreement  upon  Long  Beach's  assuran 
that  "Long  Beach  had  never  solicited  accounts  outside  the  Long 
Beach  area  and  had  never  sought  large  accounts;  that  all  new 
accounts  would  be  screened  to  see  to  it  that  only  local  persons 
became  members;  and  that  unduly  large  accounts  would  not  be 
acceptedo"   (Wilfand  affdvto,  3R  1373) o   Mro  Gregory,  Long  Beach 
President,  denied  having  given  any  such  assurance  to  the  Board 
(Gregory  affdvto,  3R  1146)  <, 

Pursuant  to  the  Settlement  Agreement  Long  Beach  was  returnt 
to  its  private  management  on  April  2,  1962  (Exho  E,  po  16; 
McMurray  affdvto,  3R  1000),  At  that  time  savings  (share)  accoul 
in  Long  Beach  totalled  about  $30,500,000  (McMurray  affdvt,,  3R  : 


Ihe  day  of  the  return,  April  2,  approximately  $24  million  was 

If 

psited   in    Long    Beach    (McMurrav    affdvt.,    3R    1000).      As    of 

ul    30,    1962,    Long    Beach    savings    accounts    had   climbed   to    about 

.S800,000    (Exh,    6    to   McMurray    affdvto,    3R    1021),      From   then 

til   November   30,    1962    the    net    increase    in    savings    accounts   was 

iroximately   $5,700,000,    the    total    of   all    accounts    amounting   to 

cit    $71,500,000    on    November   30,    1962    (Exhs,    7-13    to   McMurray 

ilvt,  ,    3R    1027-1074)  o 

In    the   meantime,    the    Long    Beach   management    in   May    1962   had 

l)rmally   submitted   to    the    Board   a   proposed  plan    of   merger  between 

r;   Beach    and   Equitable    (Exhso    C-l,    C  =  2,    C-3)o       In   early   July    1962, 

i.e   negotiations   were   proceeding    in    connection  with    the    merger 

ciosal,    Mr,    Gregory,    the    President    of    Long   Beach    and   the   principal 

§i)tiator    for   Long    Beach    and  perhaps    for   Equitable,    advised  the 

3d   about    large   withdrawals   which   had  been   made    from   Long   Beach, 

tr   the   payment    of  the   June    30,    1962    dividend,    by   one   Mr,    Louis 

^.r  and   some    of  his    associates    (McMurray   affdvto,    3R    1000; 

7/ 
land   affdvto,    3R    1376) o      At    the    Board- s    request,    Mro    Gregory 

Mr,    Gregory  was    the   beneficial    owner   of   a   substantial   block    of 
Jtable    stock    during   the   entire   period   of   the    merger  negotiations 
«o    E,    po    10)o       In    addition,    his   name   was    carried   on    Equitable's 
Jionery    as    vice-president   as    late    as    June    20,    1963    (Exh,    C-58)o 
)Gregory's    sisterj    Mrs o    Carolvn    Stanaland,    was    the    owner   of   a   much 
r;er  block    of   Equitable   stock    (Exh,    E,   ppo    10,    15)o 

Mro    Bovar   and   many    of   these    associates   were    also   investors    in 
atable    stocks       (Exhs c    C-15,    E=15,    3R    1191,    1215o) 


submitted  a  list  of  accounts  of  $100,000  or  over  which  had  been 
opened  at  Long  Beach  on  and  after  April  2,  1962  (McMurray  affdvt 
3R  1000;  Wilfand  affdvto,  3R  1376;  Exhs,  C-5,  C-6,  C-15),  That 
list  showed  that  77  such  accounts,  totalling  in  the  aggregate  at 
$20,500,000,  had  been  opened  by,  according  to  Mr.  Gregory's  chaii 
terization,  "celebrities  of  the  financial  and  entertainment  worl' 
widely  known   for  their  great  wealth   and  business   acumen"    (Gregoi 

y 

affdvt,,    3R   1139),      This   situation  was   in  marked  contrast  to  the 
situation   on   April   22,    1960,   when   Long  Beach,   with   an   aggregate 
total   of  savings   accounts   of  approximately   $96   million,   had  only, 
one   account    in  excess   of  $100,000    (McMurray   affdvt,,    3R   1001), 
later  analysis   of  Long  Beach   accounts   which   increased  by   $10,001 
or  more   between  April   2,    and  November  30,    1962,   made    from  data 
supplied  by   Long   Beach    (Exhs,    C-29,   C-29A) ,    revealed  equally 
marked  contrasts    in   old   and  new   account   holdings   in   the   $20,000 
$100,000    rangeo      In   April    1960   when   Long   Beach   had   on   deposit   mi 
than   $96   million   there   was    only   one    account    in   the   $75,000    - 
$100,000   range.      In   the   period  April   2,    1962    «   November   30,    1963 
there   were   six  such   accounts,   none   of   the    owners    of  which  had 
previously  been   Long   Beach   shareholders.      In   April    1960   there  Wk 
no   accounts   in   the    range    of   $50,000   to   $75,000,      In   the   period 
April   22,    1962    -   November   30,    1962   there   were    34   such   accounts. 


8^/     Approximately  $10   million   of  such   accounts  were  withdrawn   a 
the   June   30,    1962    dividend    (Exh.    C-5,   C-6,   C-15), 
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the    shareholders    owning   these    deposits    onlv    two   had   previously 
■n    shareholders    of    Long    Bench.      Their   balances    as    of    April    2, 
Q.    are    not    known    to    the    appellants.       In    April    1960    there   were 
accounts    on    deposit    in    the    range    of    $20,000    to    $50,000o       In 
^ period   April    2,    1962        November    30,    1962    there   were    124   such 
(ounts    and    of   these    account    holders    18    had   previously   been 
^reholders    in    Long   Beach.      Again,    their    account    balances    as 
April    2,    1962    are   not    known    to   the    appellants    (Exhs,    18   and 
to  McMurray   affdvt.,    3R    1095-1098,    Exh,    R) a 

This    influx    of    large    accounts    into   Long   Beach,    most    of  which 
:5   opened  by  persons    having  no  prior   connection   with    Long   Beach, 
i  of   grave    concern    to   the    Board    (McMurrav    affdvto,    3R    1001-1002; 
[,    R)  0      Equally   of   concern   was    the    fact    that    of   the    aggregate 
111    of  more   than    $28    million    in    accounts   which   had   increased   by 
[,000    or   more   between   April    2,    1962    and   November    30,    1962,    over 
I  million    of   such    accounts    were   pledged   as    of   November   30,    1962, 
secure    loans,    the   principal   pledgee   being   the   City   National 
\    (formerly   the   Citv   National    Bank    of   Beverlv   Hills)    which    as 
"lovember    30,    1962,    had   outstanding    loans    of   over   $8   million,    the 
:eeds    of  which    loans   had   been    deposited   in    Long   Beach    (McMurrav 
Ivto,    3R    1001;    Exho    R) ^      The   inference    is    plain    that    the   new 
reholders   were   motivated  by   some    consideration    other   than   the 
111    return   earned    on    savings    accounts    and   the   existence    of 
l;ral    savings    and    loan    account    insurance  a 


MTo    Hart,    the    President    of   the    City   National    Bank,    was    a   sub  = 
itial    stockholder   in   Equitable    as   was    one    of   its    officers,    Curtis 
ner    (Exho    E,    p.    10;    Exh.    C-29)o 
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The  effect  of  this  tremendous  influx  into  Long  Beach  of  ne\ 
money  in  large  sums,  much  of  it  borrowed  for  the  purpose,  was  t( 
dilute  the  interests  of  the  small  and  regular  shareholders  in  tl 
Long  Beach  net  worth  in  the  event  the  liquidation  plan  of  Artie: 
XV  of  the  Settlement  Agreement  were  followed.  A  similar  con- 
sequence  would,    of  course,   ensue   if   there   should  be    a   merger  an( 

10/ 
stock    distribution    rather  than   a    liquidation.        It   should   also  I 

pointed  out,  because  of  this  sudden  and  large  inflow,  Long  Beacl! 
was  in  no  position  to  invest  the  new  money  quickly,  yet  had  to 
pay  a  high  dividend  rate  to  the  new  savers  (the  rate  ranged  froi 
4o5%  to  4<,8%)o  As  a  consequence  Long  Beach  operated  at  a  loss  < 
over  $100,000  per  month  during  the  period  January  1,  1963  to 
September  10,  1963  and  this  in  turn  reduced  its  net  worth  (Wilfj 
affdvto,    3R    1378,    1379)o 


10/  The  extent  of  the  dilution,  had  the  Board  approved  a  pro  r<' 
distribution  of  Equitable  stock  in  connection  with  the  merger, 
set  forth  in  Long  Beach's  proxy  statement  (Exho  E,  pp,  4,  5), 
Under  the  Merger  Agreement  formula  (infra ,  p,  14),  the  proxy 
statement  reads,  "o  «  o  there  is  about  $53,000,000  in  Long  Beacl 
share  accounts  eligible  to  participate  in  the  distribution  of  tl 
791,650  shares  of  Equitable  stock,  so  that  one  share  of  Equitab) 
stock  would  be  distributed  for  approximately  each  $67  of  a  membe 
eligible    account    balance,    «    o " 

"«    0    a    The    total    amount    of   share    account   balances    «    o    .    ex< 
eluded   on   November   30,    1962   was    approximately    $19,000,000,    or   al 
26%    of   total    share    account   balances    on   that    date.      Without    such 
elusion,    one    share    of   Equitable    stock   would   be    distributable    fo^ 
approximately   each    $91    of   a   member's    account   balance    in    Long   Be 
as    of   November   30,    1962o" 
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11/ 

Faced  with  what  it  regarded  as  a  breach  of  fiduciary  duty 

the  Long  Beach  management  m  permitting  such  a  tremendous  in- 

12./ 
X  of  new  money  of  this  sort,   the  Board  took  the  position  during 

merger  negotiations  that  it  would  not  approve  a  pro  rata  dis- 

bution  of  Equitable  stock  to  Long  Beach  shareholders  (C-42, 

3),   To  do  so  would  have  permitted  the  speculating  depositorS| 

luding  those  who  even  Mro  Gregory  himself  characterized  as 

Dabiy  temporary  investors,   to  share  in  Long  Beach  s  net  worth 

JLi/ 

^hich    they  had   contributed  nothing.         Long   Beach    and   Equitable 

The   statement   in   the   District   Court's    opinion   that   no   claim 
made   of  "crimej    fraud,    illegality,    or   other  wrongdoing" 
inst   either   Long   Beach,    Equitable    or   the    officers   or   directors 
jither    (233    F.    Supp^    at   p,    583)    is    incorrect,      The    Board   s 
ffer  specifically   set   up   the   breach   of   fiduciary   duty  by   the 
g   Beach   management    (IR    373-374;    2R   468-469;    3R'  369    '370)  ,    a 
Ltion   which   was    also   taken    in   the   Board   s   memoranda  below 
9818    1355) 0      See    also   the   affidavit    of   the   then    Board   chairman 
support    of  the    Board   s    motion    for   summary   judgment    (3R    1002), 

The   District   Court's   statement   that    the   Long   Beach   management 
no  power  to   prevent   such   an   influx    (233   F,    Supp.    at   pa    594)    is 
jntly   in   error.      The   Long   Beach   by=iaws    (Exhc    19^   §§   6(e),    6(f)) 
licitly   grant   management   such   power, 

Mro    Gregory^s    letter   of   July   25,    1962    (Exh,    C=6)    reads,    "The 
jstors    opening   accounts    of   SlbOgOOO    or  more    after   4/2/62,    who 
5  not   withdrawn    up   to   July    8,    1962;,    total    $10,000,000,      We    are 
ised   that   approximately    $7,000,000   of  these   accounts   have   been 
dged   to  banks,    which   might    indicate   the    accounts    are    of   a 
porary  nature^*' 

The   District   Court   refused   to   allow   the    Board   during  discovery 
:eedings   to   inquire    into   the    status    of    the   accounts    of  these 
ge    investors    after   September    10,    1963    (Tro    368-371,    377=380, 
=395;    3R   598-600,    698-709) o      The    Board  wished  to   show   that   most, 
lot   all,    of   those    investors   had  closed   their   accounts   promptly 
shortly   after   their   rights    to   share    m   the   Equitable    stock    dis= 
Dution  had  become    fixed.      This   was    the    date    the   merger  was 
summated,    September    10,    1963, 
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finally  agreed  to  insert  in  the  merger  agreement  the  distributi( 

provisions  which  were  struck  down  by  the  District  Court  (Exhs,  '\i 

C-51,  52),   These  provisions  read  (Exh,  E,  pp.  47-48): 

"Long  Beach  has  required  waivers  of  partici- 
pation rights  for  all  additions  to  savings 
accounts  and  for  all  new  savings  accounts 
after  November  30,  1962,   Each  member's  share 
account  balance  or  balances  as  of  that  date 
shall  be  reduced  by  (1)  the  amount  of  any 
Long  Beach  share  loan  as  of  November  30,  1962 
and/or  the  amount,  as  shown  by  the  Long  Beach 
books  and  records,  for  which  each  such  share 
account  was  pledged  or  assigned,  as  of 
November  30,  1962,  to  anv  other  person,  (2) 
withdrawals  from  each  such  account  subsequent 
to  November  30,  1962,  the  last  in,  first  out 
rule  being  applied  to  such  withdrawals,  and 
(3)  the  amount  by  which  the  total  remaining 
balance  or  balances  exceeds  the  sum  of  (a) 
$10,000  and  (b)  the  balance  or  balances,  if 
any,  in  such  member's  account  or  accounts  on 
April  22,  1960o 

"This  Agreement  is  not  intended  to  prohibit 
any  shareholder  member  of  Long  Beach  from 
taking  appropriate  action  to  exercise  such 
rights,  if  any,  which  he  may  have  to  contest 
the  merits  or  validity  of  the  plan  of  dis- 
solution of  Long  Beach,  or  any  part  thereof, 
incorporated  hereino 

"Long  Beach  and  Equitable  agree  that  no  with- 
drawals made  after  the  effective  date  of  the 
Merger  shall  affect  the  right  of  any  Long 
Beach  shareholder  hereunder  as  vested  on  said 
date,  and  said  shareholders  so  withdrawing 
shall  participate  as  fully  as  if  such  with- 
drawal had  not  been  madeo 

"Each  officer  and  director  of  Long  Beach  and 
Equitable  shall  participate  in  the  distribution 
only  to.  the  extent  of  his  respective  share 
account  as  of  April  22,  1960  and  shall  furnish 
an  affidavit  to  the  Federal  Home  Loan  Bank 
Board  to  the  effect  that  he  is  not  participat- 
ing directly  or  indirectly  in  the  distribution 
of  Long  Beach,  except  to  the  extent  set  forth 
in  the  proxy  Statement, 
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I       "Members  of  the  Shareholders   Protective  Com- 
mittee, attorneys  representing  Long  Beach, 
Equitable  or  the  Shareholders'  Protective 
Committee  and  close  relatives  of  such  persons, 
and  close  relatives  of  officers  and  directors 
of  Long  Beach  and  Eouitable  and  corporate 
entities  controlled  by  any  of  them,  shall  not 
participate  in  the  distribution  of  stock  as 
herein  contemplated,  except  to  the  extent  of 
the  balances  of  such  members   accounts  m 
Long  Beach  as  of  April  22^  1960.   Close 
relatives  shall  be  deemed  to  mean  spouses, 
children,  parents,  brothers,  sisters,  nephews, 
nieces  and  anyone  married  to  one  of  the  fore- 
going personsc" 

Briefly  summarized,  the  distribution  provisions  denied 

ticipation  rights  m  the  Equitable  stock  with  respect  to  that 

ition  of  new  accounts,  or  additions  to  April  22,  i960  account 

ances,  in  excess  of  $10,000  and  with  respect  to  pledged 

;<ounts  to  the  extent  of  the  piedgCo   In  addition^  it  restricted 

ious  "insiders"  from  participating  in  the  distribution  except 

the  extent  of  their  April  22g  1960  account  balances.    The 


(  Even  Mro  Gregory,  in  his  letter  of  July  25,  1962  (Exh,  C=6), 
(fned  to  concede  the  fairness  of  the  restriction  with  respect  to 
idged  accounts  when  he  said,  "Since  the  Association  [Long  Beach] 
as,  secured  by  its  share  accounts  are  deducted  perhaps  other 
ns  made  on  the  security  of  such  share  accounts  should  be  de= 
,<ted  as  a  matter  of  equitVo" 

,  For  appellees'  account  of  the  background  leading  to  the 
psit  of  these  large  sums  see  infra ,  pp.-  51-53o 

I  Under  the  District  Court "s  judgment  such  "insiders-  acquired 
ticipation  rights  to  the  full  extent  of  their  account  balances, 
n  though  Long  Beach  in  its  letter  of  December  2,  1962  to  the 
jrd  (Exho  C=i6)  stated,  "The  participation  of  the  officers  and 
:2ctors  of  Long  Beach  and  Equitable  m  the  distribution  of  the 
'  surplus,  reserves  and  undivided  profits  of  Long  Beach  upon 
■ger  with  Equitable  will  be  limited  to  the  amounts  of  their 
pective  accounts  in  Long  Beach  as  of  April  22,  1960,  the  date 
«  Association  was  seizedo" 
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$10,000  figure  was  selected  because  it  is  the  maximum  amount  of' 
federal  account  insurance;  the  Board  believed  that  generally  nev 
accounts  would  not  be  opened  by  bona  fide  savers  in  amounts  larj 
than    $10,000    in    any   one    account    (McMurray    affdvto,    3R    1002). 

The  Merger  Agreement  with  the  restrictive  distribution  pro^ 
visions  was  executed  bv  Long  Beach  and  Equitable  on  June  12,  19( 
(Exh.  C-52).  The  Board  conditionally  approved  it  on  June  14,  11, 
the  conditions  being  formal  and  technical  (Exh.  C-56),  The  Lonj 
Beach  management  shortly  thereafter  mailed  the  proxy  statement,, 
including  copies  of  the  Merger  Agreement  (Exh.  E) ,  to  its  membei 
with  its  letter  dated  June  17,  1963  (Exh.  C-57).  The  Long  Beacl: 
members  approved  the  Merger  Agreement  overwhelmingly  at  their 
meeting  on  July  6,  1963  (Exhs,  C-59,  C-59A,  C-60)o  The  Equitabi 
stockholders  thereafter  voted  their  approval,  and  the  California 
Commissioner  granted  his  approval  (Exh.  C-64)o  The  Board's  finj 
approval  was  given  on  September  5  (Exh.  C-67)  and  on  September 
1963,  the  merger  was  consummated  (Exhs,  D-1,  D-IO).  To  that  po: 
no  proceedings  of  any  sort  had  been  instituted  to  enjoin  the 
merger  or  to  test  the  validity  of  the  approved  provisions  with 
respect    to   the    distribution    of   Equitable    stock. 

2  0      Proceedings    in   the   District   Court 

As    set    forth    above,    supra,    pp.    3    -    6    ,    the    challenge    to   tht 
tribution   terms    of   the   Merger   Agreement   was    initiated   immediate 
after   the   merger  was    consummated   on    September    10,    1963.      On 
October   28,    1963   a   stipulation   was   entered   into   by   the    parties    ' 
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oved   by    and    filed    in    the    [district    Court    on    Cictober   29,    1963 

orizing    distribution    of    585,821    of   the    791,650    shares    of 

table    guarantee    stock    to    those    former   Long    Beach    shareholders 

he   extent    their   accounts   were    unaffected   by    the    restrictive 

ribution    provisions    of    the    ^lerger   Agreement    (3R    167-179), 

District   Court's    order  effectuating   the    terms    of   the   stipu- 

17/ 
on   became   effective    on    December   10,    1963    (3R    180-190,    309-31TT, 

ownership    of   the    remaining   205,829    shares    is    in    dispute    and 

le    District   Court    ludgments    are    upheld,    these   shares,    con- 

|ating   26%    of   the   total,    will   be    distributed   to   the    speculating 

istors   who   for   the   most   part,    insofar   as    the    record   discloses, 

18/ 
I  acting    on    the    basis    of   what    might    be    termed    "inside    information^. 

Following   the    filing   of    further  pleadings    m   the    three 

i3ns    and   after   some    discovery,    as    limited  bv   the    District 

t    (see    footnote    14,    s up^ra ,   po    13),    and   ar    abortive    pre° 

i  hearing   on   May    20    21,    1964    (Tr.    539^581),    the   District 

|t:   directed   the   parties   to    file   cross -motions    for   summary 

[nent    (Tr,    581  =  606)  o      The    motions   were    filed   on   June    8,    1964 

irgued   on   June    22-23,    1964    (3R   874=1361,    1371=1413;    Tr,    613= 

The   District   Court    filed   its    Memorandum  Opinion    on 

hmber    22,    1964    (IR    553-588,    3R    1477-1512)    and    its    judgments 


Judicial   notice   may   be    taken    of   the    fact    that   the   most    recent 
t,    dated   July   25,    1966,    filed  by   Equitable    in    the   District 
with    respect    to   the    stipulated   distribution   shows    that    as 
ily    22,    1966,    465,214    shares,    79.41%    of   the    585,821    shares, 
)een    distributed   to   eligible    former   Long   Beach    shareholders, 

^®®    infra,    pp.    51-53o 
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on   May    17,    1965    (IR   697-761;    2R    907-971;    3R    1642-1706).      The 
Board  and  the    Insurance  Corporation   filed  their  notices    of  appe? 
on   July    9,    1965    (IR    828-829;    2R    1019-1021;    3R    1765-1767).      The 
District   Court,    on   September   8,    1965,    denied   the   motion    of   the 
Board  and   the    Insurance   Corporation    for   a  stay   of  the  District 
Court's    judgments   pending   appeal    (IR   820-825;    2R    1079-1085; 

3R   1838-1844),      This   Court,    by   order   dated   November   18,    1965, 

19/ 
granted  a   stay  pending  appeal. 


19/  Appellees'  petition  for  an  order  fixing  attorneys'  fees  wa 
F?ard  by  the  District  Court  on  June  23-25,  1965,  Its  memorandu 
opinion  with  respect  to  this  matter  was  filed  on  July  25,  1966, 
A  copy   thereof   is    reproduced   in   the   Appendix,    pp,    53a   -    80a, 
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3o   The  District  Court  Decision 
The  District  Court  held: 

(a)  That  the  restrictive  provisions  of  the  Merger  Agreement 
respect  to  the  distribution  of  Equitable  guarantee  stock  to 

Long  Beach  shareholders  were  contrary  to  law,  the  Long  Beach 
ter  and  the  Settlement  Agreement  and  were  therefore  a  nullity, 

(b)  That  it  had  the  power  to  change  the  distribution  terms 
le  Merger  Agreement  and  to  order  pro  rata  distribution  of  the 
:able  guarantee  stock  to  the  Long  Beach  shareholders. 

(c)  That  the  Board  had  agreed  to  be,  and  was,  bound  by  the 
nent  of  the  District  Court  and,  in  any  event,  since  the  dis- 
ition  terms  of  the  Merger  Agreement  were  a  nullity,  the  Board 
10  further  function  to  performo 

(d)  That  the  California  Savings  and  Loan  Commissioner  was 

;ct  to  suit  in  the  District  Court  and  was  bound  by  the  District 
i:  judgment, 

(e)  That  the  appellees  were  not  estopped  from  challenging 
'alidity  of  the  distribution  provisions  of  the  Merger  Agreement 

(f)  That  there  was  no  genuine  issue  as  to  any  material  fact 
:hat  the  appellees  were  entitled  to  judgment  as  a  matter  of 


4o   Statutes  and  Regulations  Involved 

I  LI  g  I 

(a)      Section    5(d)(2)    of   the    Home    Owners'    Loan    Act    (12    U.SoCo 
id) (2))    reads: 
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"The    Board   shall   have    the   power  to  make 
rules    and   regulations    for   the    reorgani- 
zation,   merger,    and    liquidation   of   Federal 
associations    ,    .,    o" 

(b)      The    applicable    federal    regulation    is    12   CoFoR,    546,4 

which    reads : 

'  *  The  Board  of  directors  of  any  Federal 
association  may  propose  a  plan  for  the  dis- 
solution of  such  associatiOTn   Such  plan  may 
provide  tor  {a.)    the  Federal  S avings  and  Loan 
Insurance  Corporation  to  be  appointed,  in 
accordance  with  the  provisions  of  Section  406 
of  the  National  Housing  Act,  as  amended,  and 
section  5,  Home  Owners'  Loan  Act  of  1933,  as 
amended,  and  pertinent  regulations  of  such 
corporation,  as  receiver  for  the  purpose  of 
liquidation;  (b)  all  assets  of  the  association 
to  be  transferred  to  another  thrift  and  home- 
financing  institution  under  Federal  or  State 
charter  for  a  sufficient  amount  of  cash  to  pay 
all  obligations  of  the  association  and  to  re- 
tire all  outstanding  share  accounts  up  to  the 
amount  credited  thereto;  (c)  the  transfer  of 
all  assets  to  another  thrift  and  home- financing 
institution  under  Federal  or  State  charter  in 
consideration  of  the  payment  of  all  outstanding 
obligations  of  the  association  and  the  issuance 
of  share  accounts  or  other  evidence  of  interest 
to  the  members  of  the  Federal  association  on  a 
pro  rata  basis;  or  (d)  dissolution  in  such  other 
manner  as  may  be  proposed  by  the  directors  an"? 
which  to  them  appears  to  be  to  the  best  interest 
of  all  concernedo   Such  plan  shall  thereupon  be 
submitted  to  the  Board  tor  approval,  together 
with  a  statement  ot  the  reasons  tor  proposing 
dissolution  and  the  reasons  for  the  plan  sub- 
mittedo   If  it  appears  to  the  Board  that  dis- 
solution is  advisable  and  that  the  plan  of 
dissolution  submitted  is  in  the  interest  of  all 
concerned,  the  Board  will  approve  the~p Ian;  it 
the  plan  submitted  appears  to  be  inadvisable, 


the  Board  will  either  make  recommendations  to 


the  association  concerning  the  pian    or  disapprove 
ito   When  a  plan  of  dissolution  has  been  approved 
Fy  the"  board  of  directors  of  a  Federal  association 
and  by  the  Board,  such  plan  shall  be  submitted  to 
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the  members  of  such  association  at  a  duly 
called  meeting  and,  when  approved  bv  a 
majority  ot  the  votes  cast  at  such  meeting, 
shall  become  effective   When  dissolut i on 
has  been  consummated  in  accordance  with  the 
plan  approved  bv  the  Board,  a  certificate 
evidencing  that  fact,  supported  bv  such 
evidence  as  the  Board  may  require,  shall 
forthwith  be  filed  with  the  Board,   Upon 
receipt  of  evidence  satisfactory  to  the 
Board  that  such  dissolution  has  been  so 
consummated,  the  Board  will  terminate  the 
corporate  existence  of  the  dissolved  Federal 
association  and  its  charter  shall  thereby  be 
cancelledo"   (Emphasis  supplied) 

(c)   The  applicable  California  statutes  are  incorporated  in 

E following  sections  of  the  California  Financial  Code  relating 

Javings  and  Loan  Associations i 

Section  9203:   MERGER  AND  CONSOLIDATION  OF 
DOMESTIC  AND  FEDERAL  ASSOCI ATIONSc 
Any  one  or  more  domestic  associations,  and 
any  one  or  more  federal  savings  and  loan 
associations  J,  may  be  merged  into  one  of  such 
constituent  associations  or  consolidated  into 
a  new  association,  domestic  or  federal,  with 
or  without  any  dissolution  or  division  of  the 
funds  or  property  of  any  of  themo 

Section  9204;   TRANSFER  OF  ENGAGEMENTS,  FUNDS, 
AND  PROPERTY  TO  FEDERAL  ASSOCIATION:  RATIFI= 
CATION  OF  AGREEMENT  BY  STOCKHOLDERS  AND  SHARE- 
HOLDERSo 

,  0  :  any  federal  savings  and  loan  association 
may  transfer  its  engagements,  funds,  and 
property^  in  whole  or  in  part,  to  any  domestic 
association,  upon  such  terms  as  may  be  agreed 
by  the  affirmative  vote  of  at  least  a  majority 
of  their  respective  directors,  ratified,  in 
the  case  of  the  contracting  domestic  association 
by  the  vote  or  written  consent  of  stockholders 
holding  in  the  aggregate  more  than  two=thirds  of 
the  outstanding  stock  and  by  the  vote  or  written 
consent  of  shareholders  holding  in  the  aggregate 
more  than  two=thirds  in  value  of  the  outstanding 
shares,  and  in  the  case  of  a  contracting  federal 
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savings  and  loan  association  by  the  con- 
sent, in  writing  or  by  vote,  prescribed 
by  the  laws  of  the  United  States  and  the 
regulations  of  the  Federal  Home  Loan  Bank 
Board  applicable  thereto. 

Section  9205:   APPROVAL  OF  COMMISSIONER; 
COMPLIANCE  WITH  FEDERAL  LAW. 
Any  merger,  consolidation,  or  transfer 
made  pursuant  to  Sections  9203  and  9204 
shall  be  approved  by  the  commissioner, 
and  with  respect  to  any  constituent 
domestic  association  be  made  in  conformity 
with  the  provisions  of  law  applicable  to 
mergers,  consolidations,  and  transfers  in 
the  case  of  corporations  generally,  and 
with  respect  to  any  constituent  federal 
savings  and  loan  association,  be  made  in 
conformity  with  the  provisions  of  the  laws 
of  the  United  States,  and  the  rules  and 
regulations  of  the  Federal  Home  Loan  Bank 
Board  applicable  to  mergers,  consolidations 
and  transfers. 

5 •   Specification  of  Errors 

The  District  Court  erred: 

(a)  In  holding  that  it  had  the  power  to  change  the  distrili 
terms  of  the  Merger  Agreement  and  to  order  distribution  of  the 
Equitable  guarantee  stock  to  the  Long  Beach  shareholders  on  a  p' 
rata  basis  (3R  1803) » 

(b)  In  failing  to  hold  that  appellees  should  have  sought  : 
junctive  relief  prior  to  the  consummation  of  the  merger  (3R  180.' 

(c)  In  holding  that  the  distribution  terms  of  the  Merger  i 
ment  with  respect  to  the  Equitable  guarantee  stock  were  null  am 
void  (3R  1803) . 

(d)  In  failing  to  find  that  the  officers  and  directors  o£^ 
Beach  breached  their  fiduciary  responsibilities  to  their  shareh 
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encouraging  and  permitting  the  large  influx  of  speculative 
ounts  into  Long  Beach  on  and  after  April  2,  1962  (3R  1803). 

(e)  In  failing  to  uphold  as  valid  and  reasonable  the  dis- 
i)Ution  terms  of  the  Merger  Agreement  as  approved  bv  the  Board 
c the  California  Commissioner  (3R  1803,  1804). 

(f)  In  failing  to  dismiss  the  actions  on  the  ground  that 
eCalifornia  Commissioner  was  an  indispensable  party  who  was 
tsubject  to  suit  in  the  District  Court  (3R  1803). 

(g)  In  limiting  the  Board's  right  of  discovery  with  respect 
.scertaining  account  activity  at  Equitable  after  consummation 
he  merger  on  September  10 ^  1963  with  respect  to  those  former 

n;  Beach  shareholders  whose  participation  rights  to  Equitable 
aantee  stock  were  restricted  by  the  distribution  terms  of  the 
r;er  Agreement  (3R  1803)  o 

I  (h)   In  holding  that  the  Shareholders*  Protective  Committee 
suately  represented  those  Long  Beach  shareholders  unaffected 
.he  restrictive  distribution  terms  of  the  Merger  Agreement 
;iadversely  affected  by  the  District  Court  s  judgments  (3R  1803) 

I 

I  (i)   In  granting  summary  judgment  against  the  Board  and  the 
5. ranee  Corporation  and  m  favor  of  the  appellees  (3R  1804)  o 

(i)   In  failing  to  grant  summary  judgment  for  the  Board  and 
3  Insurance  Corporation  (3R  1804) « 
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SUMMARY  OF  ARGUMENT 

lo      The   District   Court   undertook   to   reform  a   Merger   Agreeni< 
which  had  been   previously    approved   by   all    the   necessary  parties 
as   well    as   by   the    Federal    Home    Loan    Bank    Board   and   the    Californ: 
Savings   and   Loan   Commissioner,    as    required  by   federal   and  state' 
lawo      The   District   Court  had  no  power   to   rewrite   the   Merger  Agrel 
ment|    and   to  by-pass    the    regulatory   agencies   which   alone   were 
empowered  by   federal   and   state    legislative   bodies    to   regulate 
mergers    of  savings   and    loan    institutions. 

Ho  The  only  relief  available  to  the  aggrieved  shareholde 
of  Long  Beach  was  to  enjoin  the  merger.  Although  fully  advised, 
of  the  intent  to  merge  months  in  advance  of  the  actual  consummat 
the  aggrieved  shareholders  waited  until  the  consummation  took  pi 
to  file  their  actions.  At  that  time  the  only  remedy  available  \ 
an  action  to  set  aside  the  merger,  but  even  if  the  present  comp: 
could  be  so  construed,  the  aggrieved  shareholders  are  barred  by^ 
laches,  they  having  with  full  knowledge  of  the  facts  delayed  fii 
suit   to   the   prejudice    of   many   innocent    parties o  | 

IIIo  The  Merger  Agreement,  in  all  events  is  valid.  The  ' 
charter  provision  upon  which  the  District  Court  relies  relates  " 
liquidation,  dissolution  or  winding  up  of  the  Association,  and  ; 
vides  that  in  such  event  the  net  assets  shall  be  distributed  pr^ 
rata.  The  merging  of  Long  Beach  with  Equitable,  a  state  savings 
and  loan  association,  is  not  a  liquidation,  dissolution  or  windj 
up    of  the    association,    and   the    authorities    so   hold.      Even    if   th? 
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iirary   were    true,    the    Merger   Agreement    would   be    valid    if    it 
•e  found   by    the    Court   to   be    fair  though    in    conflict   with 

»:hartero      The    merger   provisions   here    under   attack   were    de- 
;wd   to  exclude    from  participation    in   the    distribution    of 
i:table    stock    last    minute    speculators   who  had  contributed 
:kng   to   the   establishment    of   Long   Beach's   net   worth    as    a 
ig  concern 0 

IVo      The   California   Savings    and   Loan   Commissioner   by    state 

II 

rls    required   to   pass    upon   and   approve   all   mergers    of   state 

':igs    and    loan    associations  o      Therefore,    he    is   an    indispensable 

'V  to  any  action  attacking  a  merger  subject  to  his  control, 
iZalifornia  Commissioner  is  not  subject  to  the  jurisdiction 
"16    federal   District   Court    m    these   proceedings,    and   the 

,;ons    should  have   been    dismissed  because    of   the    absence    of   an 

lispensable   partyo 

ARGUMENT 

lo   THE  DISTRICT  COURT  HAD  NO  POWER  TO  CHANGE 
THE  DlSTt^tBUTYOM  TEt^M^  OP  THE  M£R(;t:R  AC;REE° 
MENT  AND.  AS  APPELLEES  KEQUE^^ 
DiStRlBU 


W^ 


'MHT 


^ °      The   Governing   Statutes    and   Regulations 
Notwithstanding   that  none    of   the  parties    contended  below   that 
ion   5(i)    of   the   Home   Owners'    Loan   Act   of   1933 j    as    amended    (12 
Co    1464(i)),   was    applicable,    the   District   Court,   without   the 
<fit   of  any  briefing   or   argument,    concluded   that,    in   the 
ution   and   implementation    of   the   Merger  Agreement,    "the    Board 
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and  the  Association  were  proceeding  under  the  provisions  for 
merger  and  dissolution  by  vote  of  the  shareholders  [second  un- 
numbered paragraph  of  12  UoS.C.  1464(1)],  which  does  not  requii 
approval  of  the  Board  [Federal  Home  Loan  Bank  Board  v.  Greater 
Delaware  Valley  Federal  Savings  ^  Loan  Association,  et  al.  (3rc 
Cir,  ,  1960)  277  F.  2d  437],  and  not  under  the  provisions  set  fcj 
in  the  third  unnumbered  paragraph  of  that  subsection  upon  such  , 
'equitable'  basis  as  may  be  approved  by  the  Bank  Boardo"   (233 
Fc  Suppo  at  po  592),   The  District  Court  was  plainly  in  error  i 
so  concluding,  I 

In  the  first  place,  as  the  lower  and  appellate  court  opini 
in  the  very  case  cited  by  the  District  Court  in  reaching  its 
erroneous  conclusion  show,  Section  5(i)  of  the  Home  Owners'  Loa 
Act  deals,  not  with  mergers,  but  with  conversions.  Federal  Horj 
Loan  Bank  Board  v.  Greater  Delaware  Valley  F.  S,  ^  L,  Ass'n«,  ij 
Fo  Suppo  24  (EoD,  Pa.,  1959),  aff'd,  277  F,  2d  437  (3rd  Cir«  ,  ;) 
A  merger,  as  in  the  instant  case,  involves  two  or  more  entities, 
a  conversion  relates  solely  to  one  entity,  the  charter  of  which) 
being  changed  either  from  federal  to  state  or  state  to  federal.! 
the  second  place,  as  the  lower  court  opinion  in  Greater  Del  aw  ail 
Valley  makes  clear,  the  second  unnumbered  paragraph  of  Section) 
with  respect  to  which  Board  approval  is  not  required,  relates  ' 
conversion  from  a  federal  mutual  to  a  state  mutual  association 


20/   The  6th  proviso  of  the  second  unnumbered  paragraph  of  Sec* 
STi)  reads:  "(6)  that,  in  the  event  of  dissolution  after  conve^ 
the  members  or  shareholders  of  the  association  will  share  on  ai 
basis  in  the  assets  of  the  association  in  exact  proportion  to 
relative  share  or  account  credits," 


*'5    F.    Supp ,    at    pp,    29,    32),      Here,    even    if   conversion    were 
•»tched   to    include    mergers,    the    "conversion"   would   have   been 
•11  a    federal   mutual    into   a   state    stock    association,    the    latter 

ig  the    resulting   or   surviving   institution.      Since    the    saver- 
ners    in   a   stock    association    do  not   participate    on    a   mutual 
!is   with    the    stockholders,    as    the    6th   proviso   of   the    second 
umbered  paragraph    of   Section    5(i)    demands,    such    a   "conversion" 
lid  have   been   effected   only   under   the    third   unnumbered  paragraph 

Section    5(i),    "upon    an   equitable    basis"   and  with    Board   approval 
oral    Home    Loan    Bank    Board   Vo    Greater   Delaware   Valley    F^    So    S   Le 
?' n 0  ,    176    Fo    Suppo    at   po    32o      See    12    CFoRo    546,5    for   the 
jlicable    Board   regulation    in   this    areao      In    short.    Section    5(i) 

the   F^ome    Owners      Loan    Act   has   no   application   here,    and   if   it 

(,    the   third   unnumbered  paragraph    of   that    Section   would  have 

iLied  under  which    the    Board  would   have    had   to   approve    the    "con  = 

i;ion"   after   finding   that    it   was    on    an   equitable   basiSo 

The    governing   federal    statute,    as    to  which    there   was   no 

5)ute   below   and  which   was   never   mentioned    m    the   District   Court 

3iion,    is    that   portion    of    Section    5(d)(2)    of   the    Home    Owners' 

ei   Act    (12    U.SoCo    1464(d)C2))    which    reads: 

"The    Board   shall   have    the   power   to  make 
rules    and   regulations    for  the    reorgani= 
zation,    merger,    and    liquidation    of 
Federal    associations    .     ,    ," 

The    applicable    federal    regulation,    as    to  which    again    there 

no   dispute   below   and  which    again   was   never  mentioned   in   the 
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District   Court   opinion,    is    12   C.F.R.    546.4   cited   in    full    (infra 

111 
pp.      20    -    21    )   provides    in   part,    as    follows: 

"The    Board   of   directors    of   any   Federal 
association   may  propose    a  plan    for   the    dis- 
solution   of   such    association.      Such   plan   may 
provide    for    ,    ,    .    (d)    dissolution    in   such 
other   manner   as    may   be   proposed  by   the 
directors    and  which    to   them   appears   to  be 
to  the  best    interest   of   all    concerned.      Such 
plan    shall    thereupon   be    submitted   to   the 
Board   for   approval,    together  with    a   statement 
of   the    reasons    for   proposing   dissolution    and 
the    reasons    for   the   plan   submitted.       If   it 
appears    to   the    Board   that    dissolution    is    ad- 
visable   and   that    the   plan    of   dissolution 
submitted   is    in   the    interest    of   all    concerned, 
the    Board   will    approve    the   plan;    if   the   plan 
submitted   appears   to  be    inadvisable,    the    Board 
will    either  make    recommendations    to   the    associ- 
ation  concerning   the  plan   or   disapprove    it,    .    ." 

While  the  District  Court  made  no  mention  of  California  law 
il  9203  and  9204  of  the  Financial  Code  (infra,  p.  21  )  authoriz 
mergers  between  a  federal  association  and  a  Calif ornia-charte re 
stock  association,  if  authorized  by  a  majority  of  the  directors 
and  if  approved  by  holders  of  more  than  two-thirds  of  the  out- 
standing stock  of  the  state  association.  In  addition,  under 
Section  9205  (infra ,  p.  22),  such  mergers  must  be  approved  by  t 
appellant   California  Commissioner. 


2 1/  The  Board  then  had  no  regulations  explicitly  applicable  to: 
merger  between  a  federal  association  and  a  state-chartered  inst' 
tution  where  the  latter  is  to  be  the  resulting  or  surviving 
association,  Se e  12  C.F.R.  546.1  -  546,3  (Rev.  as  of  January  1 
1963),  It  was  for  that  reason  that  12  CoF,R,  546.4  was  employe 
by  the  Board  and  by  Long  Beach  as  the  regulatory  channel  throug' 
which   the    instant   merger  was   processed. 
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The  procedures  prescribed  bv  the  applicable  federal  and  state 
1,  as  set  forth  above  (supra,  pp,  20  21),  were  followed  here, 
1  Long  Beach  management  submitted  to  the  Board  for  approval, 
^suant  to  and  in  accordance  with  12  C.FoRo  546o4  (Exh.  E,  p,  46, 

li 

<\  C-2,  po  3),  the  Merger  Agreement  which  had  been  executed  by 

1  duly  authorized  officers  of  Long  Beach  and  Equitable  and  which 

Dtained  the  distribution  provisions  struck  down  by  the  District 

Drt:   The  Board  granted  its  approval  of  the  Agreement  as  sub- 

Lted  and  the  Long  Beach  members  thereafter  overwhelmingly  voted 

idr  approval  of  the  sameo   Similar  action  with  respect  to  the 

icuted  Merger  Agreement  was  taken  pursuant  to  California  law  by 

Equitable  management,  the  Equitable  stockholders  and  the 

iifornia  Commissioner^ 

Bo   The  District  Court  Action  was  Taken 

Without  Obtaining  the  Necessary  ^pP.^_£^_g_^_s 


Notwithstanding  the  controlling  statutes  and  regulations,  the 
L.trict  Court  did  not  limit  itself  to  declaring  null  and  void  the 
Isgedly  illegal  distribution  terms  of  the  Merger  Agreement  and 
Mting  such  relief,  if  any,  as  would  have  been  appropriate  in 
.,it  of  such  statutes  and  regulationso   On  its  own,  it  revised 
[(Merger  Agreement,   This  it  did  by  in  effect  striking  therefrom 
It  distribution  terms  which  had  received  the  approval  of  the 
«3ral  and  state  supervisory  authorities  and  of  the  Long  Beach 
ners  and  Equitable  stockholders,  and  substituting  for  such  terms 
(Vision  for  a  pro  rata  distribution  which  had  not  received  the 

=  29  = 


supervisory  and  other  approvals  required  by  statute  and  regulat: 

Having  thus  reformed  the  Merger  Agreement  to  its  liking,  the  Dij 

Court  proceeded  to  order  distribution  of  the  Equitable  stock  in 

accordance  with  its  revisions. 

Manifestly,  the  District  Court  had  no  power  to  disregard  t] 

controlling  statutes  and  regulations.   With  respect  to  the  appe: 

Board,  Congress  in  Section  5(d)(2)  of  the  Home  Owners'  Loan  Act 

delegated  to  the  Board,  and  not  to  the  courts,  the  power  to  regi 

late  mergers.   Under  the  applicable  regulation  (12  C.F.R,  546.4; 

the  approval  of  the  Board  is  an  essential  prerequisite  to  the 

j 
effectuation  of  a  merger.   Though  the  courts  may  in  appropriate' 

circumstances  determine  the  legality  of  provisions  of  a  particu! 

merger  agreement,  they  are  not  empowered  to  supply  the  necessan 

administrative  actions  by  way  of  approval  or  disapproval.   As  t\ 

Supreme  Court  has  said  in  S.E.C.  v,  Chenery  Corp.  .  318  U.S.  80|,| 

(1943): 

",  .  .  if  an  order  is  valid  only  as  a  deter- 
mination of  policy  or  judgment  which  the 
agency  alone  is  authorized  to  make  and  which 
it  has  not  made,  a  judicial  judgment  cannot 
be  made  to  do  service  for  an  administrative 
judgment.   For  purposes  of  affirming  no  less 
than  reversing  its  orders,  an  appellate  [or 
trial]  court  cannot  intrude  upon  the  domain 
which  Congress  has  exclusively  entrusted  to 
an  administrative  agency," 

The  Supreme  Court  on  a  later  occasion  articulated  the  fore: 

going  principle  as  follows  (Aircraft  ^  Diesel  Equipment  Corp.  v. 

Hirsch,  331  U.S.  752,  767  (1947)): 
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"Where  Congress  has  ciearlv  commanded  that 
administrative  judgment  be  taken  initially 
or  exclusively,  the  courts  have  no  lawful 
function  to  anticipate  the  administrative 
decision  with  their  own  ,     ^    ,    <,      To  do  this 
not  only  would  contravene  the  will  of  Congress 
as  a  matter  of  restricting  or  deferring 
■judicial  action-   It  would  nullify  the 
congressional  objects  m  providing  the  ad- 
ministrative determination." 

See  also  Schwabacher  v.  United  States,  334  U.S.  182  (1948); 

r^v,  Powell,  314  UcS,  402  (1941);  FTC  v,  Pacific  Power  ^  Light 

.  307  U,S,  156j  160  (1939)  i  Mississippi  Valley  Barge  Line  Co, 

Jnited  States,  292  UoS.  282  (1934);  Greater  Delaware  Valley 

c;ral  S^L  Ass  no  v o  Federal  Home  Loan  Bank  Board ,  262  F,  2d  371, 

277" 

4  (3rd  Ciro ,  1958)  .    ' 

Co   The  Necessary  Administrative  Approvals 
to  the  District  Court  s  Formula  Were  Not 
Supplied  Either  in  the  Approved  Merger 
Agreement  or  m  The  Settlement  Agreement 
ot  Febr ua r y  T 4^^ 96 To 

1-   The  District  Court  seemed  to  take  the  position  m  its 

iion  (233  Fo  Supp.-  at  pp.  594j  596-7)  that  the  Board  granted 

snecessary  approval  to  the  Court  s  revised  "agreement"  because 

he  following  provision  m  the  approved  Merger  Agreement  (Exh, 

47)  s 

"This  agreement  is  not  intended  to  prohibit 
any  shareholder  member  of  Long  Beach  from 
taking  appropriate  action  to  exercise  such 


The  same  principles  would  necessarily  govern  with  respect  to 
^approvals  of  the  California  Commissioner  and  of  the  Long  Beach 
Tiers  and  Equitable  stockholders  in  connection  with  the  District 
at  s  revised  merger  "agreement", 
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rights,  if  any,  which  he  may  have  to 
contest  the  merits  or  validity  of  the 
plan  of  dissolution  of  Long  Beach,  or  23/ 
any  part  thereof,  incorporated  herein," 

It  is  difficult  to  understand  how  the  foregoing  provisions 

could  be  construed  by  anyone  as  an  abandonment  by  the  Board  of 

its  statutory  and  regulatory  responsibilities  and  the  delegati 

of  such  duties  to  the  courts.   In  the  first  place,  the  Board 

(though  implicitly  approving  the  existence  of  this  particular 

provision  by  approving  the  Merger  Agreement  as  a  whole)  was  not 

a  party  to  the  Agreement*   It  is  no  more  contractually  bound  by. 

quoted  provision  than  by  the  many  other  provisions  of  the  Mergei 

Agreement,   Secondly,  the  provision  is  nothing  more  nor  less  th 

a  restatement  of  the  law.   The  most  that  it  says  is  that  the  co 

tracting  parties  (Long  Beach  and  Equitable)  have  made  no  agreem 

which  would  prohibit  any  aggrieved  Long  Beach  shareholder  from 

exercising  such  rights  as  he  may  have  (and  he  may  have  none)  to 

contest  the  validity  of  the  Agreement  or  any  part  thereof.   Any 

aggrieved  shareholder  would,  of  course,  have  had  such  right  eve 

in  the  absence  of  such  a  provision.   The  provision  likewise  cou. 

not  alter  existing  law  as  to  the  extent  and  manner  of  exercise 

a  shareholder's  rights  or  the  relief  to  which  he  might  be  entit: 

Thirdly,  even  if  the  Board  had  intended  to  be  bound  contractual 


25/   This  provision  was  inserted  in  the  Merger  Agreement  at  the= 
request  of  the  Shareholders'  Protective  Committee  and  Long  Beac 
and  not,  as  the  District  Court  seems  to  suggest  (233  F.  Supp.  a 
p.  596),  at  the  Board's  request.   See  appellees'  proposed  findi 
42  (3R  1203). 
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rthe   provision  and  the  provision  could  reasonably  be  read  as  a 

jegation  by  the  Board  to  the  courts  of  its  administrative 

lies  and  responsibilities  in  this  regard,  such  delegation  would 

le  been  a  nullitv.   See  Mississippi  Vallev  Barge  Line  Co.  v, 

^^T7 ^ ^ 

ited   States,    292    UoSo    282    (1934), 

2a      Nor   does    the    Settlement    Agreement    of    February    14,    1962 

vi    any   application   here,       It    is    true    that    Article    XV   of   that 

11/ 
rjement    (Exho    8,    pp^    43    48)    contained   the    Board's    approval 


,  A  so 
."(1  Boar 
ii;d  May 
e  Board 
jlum ,    s 

I 


I 


-called  memorandum  of  understanding  from  Mr,  McMurray, 
d  Chairman,  to  Mr^  Gregory,  President  of  Long  Beach, 
30,  1963  (Exho  C-44)  makes  it  abundantly  evident  that 
was  not  abdicating  its  responsibilities.   That  memo- 
0  far  as  pertinent  here,  reads: 
"For  your  information,  it  is  the  Board's 
position  that,  insofar  as  it  is  concerned, 
no  Long  Beach  Shareholder  who  abstains  from 
voting  on  the  plan  at  the  meeting  of  Long 
Beach  members  will  be  prejudiced  in  any  way 
by  such  abstention  in  the  event  action  should 
be  instituted  against  the  Board,  et  alo  at= 
tacking  the  validity  or  merits  of  the  plan, 
in  whole  or  in  parto   The  Board  will  otherwise 
employ  every  legal  defense  aval  lab L 
defend  the  plan  s  validity  and  its  merits 
TKF ' 


le  to  it  to 

end  tFe  plan  s  validity  and  its  meritSo 
X..J  Board  believes  that,  since  the  plan  wi  1 1 
have  been  proposed  by  the  management  of  Long 
Beach,  and  approved  by  Long  Beach  members. 


Long  Beach  Federal  will  necessarily  have  to 
defend  the  plan  or  take  a  neutral  position. 
To  do  otherwise  would  be  inconsistent  with  the 
action  of  its  management  and  with  the  vote  of 
its  members  approving  the  plan,"   (Emphasis 
supplied) 

The  Settlement  Agreement  does  not,  of  course,  in  any  way 
'e  the  appellant  California  Commissioner  or  constitute  his 
ai'oval  of  anything, 
I 


m 
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o£  the  liquidation  plan  specifically  described  therein,  a  plan  ti 
which  did  provide  for  a  pro  rata  cash  distribution  of  Long  Beac i 
surplus ,  As  will  be  shown  below,  Board  approval  was  granted  on  • 
for  that  plan  and,  more  specifically,  no  Board  approval  was  gra:,( 
in  the  Settlement  Agreement  for  a  merger  between  Long  Beach  and 
Equitable  requiring  pro  rata  distribution  of  stock  received  fro 
the   surviving   association. 

The    District   Court    at   several   points    in   its    opinion   equate^ 
the   Article    XV   liquidation   plan   to   a   merger  between   Long   Beach 
Equitable    (233    F,    Supp.    at   pp.    584,    585,    586,    594)    and   seemed  ti 
conclude   that   pro   rata   distribution   was    therefore    required.      An 
examination    of  Article    XV   demonstrates   that   there   is   no  merit   ii 
the   Court's   supposition. 

The   Article    XV    liquidation   plan   provided   for   the    transfer 
Long   Beach   savings    accounts   to   Equitable   which,    in    turn,   was   to 
assume    liability   therefor.      In   consideration    of  such    assumption 
of    liability.    Long   Beach   was    to   transfer   to   Equitable    an   equal 
amount    of   Long   Beach    assets.      The    remaining   assets    of   Long   Bead 
after  payment   or  provision    for  payment    of  creditor  claims,   were; 
to  be    distributed,    either   directly   by   Long   Beach    or   through    a 
trust,    to   Long   Beach   shareholders    on    a  pro   rata   basis.      Obvious- 
this    approved    liquidation   plan   was    far   different    from   the    con- 
summated  merger   between    Long   Beach    and   Equitable,      Under   the 
merger,    all,    and  not   part,    of   Long   Beach    assets    and    liabilities 
were    transferred   to   Equitable,      Long   Beach    shareholders,    under 
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^^  merger,   were    to   receive   payment    for   Long   Beach's    value    as    a 

3  Tig  concern  t    not    from   the   proceeds    of   the    liquidation    of   Long 

dizh   assets  J    but   by  way    of   the    distribution    of   Equitable    guarantee 

-cV.   to   them.,      These    are    the   principal    differences    m    the    two 

iiis;    see   Exhibits   C   21j   C-22,   C-26,   C-30,    C-33,   C-34,   C-35,   C-50 

01  a  detailed   listing   of   other   differenceso 

Again,    if   the   Article    XV    liquidation   plan,    already   approved 

/the    Boardj    were    indeed   the   same    as    a   merger  between   Long   Beach 

^1  Equitable,    Long   Beach   would  not   have    sought    Board   approval    of 

1^  merger   and   spent    from  May    1962   to   June    1963  negotiating  with 

)f  Board  with    respect    to   the    terms    of   the   mergero      Yet,    this    is 

*^:isely   what    it   proceeded   to   dOo      And   the    fact    of   the   matter   is 

\i:   Long   Beach,    in    the    last   paragraph   of   Article    XVII    of   the 

flier   Agreement,    expressly    recognized  that    the   Merger   Agreement 

ij  not   an    implementation    of   the   Article    XV    liquidation   plan   but 

26/ 
ilternative    to   it    (Exho    E,    po    513  ^ 


/    This   paragraph   reads? 

"Each   Association    does   hereby   reserve,   pending 
consummation   hereof^    all    rights    and   agreements 
between   the   parties   pertaining  to   carrying   out 
the   purposes    and   intent    of   Article   XV  of  that 
certain    Settlement    Agreement   made   between    the 
Federal   Home    Loan    Bank    Board,    Federal    Savings 
and   Loan    Insurance   Corporation   and   Long   Beach 
Federal   Savings    and   Loan    Association    dated 
February    14,    1962,    and   each    Association   speci= 
fically   agrees    that    m   the   event,    for   any 
reason,    the   within   Merger   Agreement  not   be 
consummated,    that   each   Association   shall   be 
bound  by   the    agreements    between   the   Associ= 
ations   pertaining   to   said  Article   XV   and  shall 
exert   every  effort   to   consummate    the   sameo" 
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Finally,    it    must    be    remembered   that    Long   Beach   was   not   con 
tractually,    or   otherwise,   bound   to    follow   the   Article    XV  plan. 
It  had   the    right   to   do   so,    if   it    so   chose.      But,    apparently  be- 
lieving  that    the    merger   route   was    preferable   to   the    liquidation 
plan  J    for   tax   and   other   reasons,    it    voluntarily   chose   the    forme 
Plainly    once    the    Article    XV    liquidation   plan   was    abandoned  bv 
Long   Beach,    as    it   had   a   right   to   do,    and   the   merger  plan   propos 
the   Board  had   the    statutory   and   regulatory   duty   to  examine   into 
all   existing   facts,    terms    and   circumstances    to   determine   whethe 
and   on   what   basis   the   merger  should  be    approved.      Those    facts    a 
circumstances    (supra,    pp,    9-113    had   changed  markedly   since    the 
execution   of  the    Settlement   Agreement.      They   disclosed   a   rapid 
abnormal    increase    in    large   savings    accounts    resulting   from  invei 
ments   by  persons   with  no  prior   account   holder  connection   with   Li 
Beach    and   under   circumstances   plainly  establishing   a  breach    of 
fiduciary   duty   by   the    Long   Beach   management.      This    influx   of    la 
accounts    into   Long   Beach    only   served   to   dilute   the    interests    of 
the    other   Long   Beach    shareholders.      Because    of   these    changed   cii 
cumstances,    the    Board,    to  effectuate    its    statutory   and   regulate: 
responsibilities,    could  have   either   rejected   the   merger   as   unfa; 
and   inequitable   under   the   prevailing  circumstances    or   approved 
upon   the   basis    of   a   different    and  equitable    formula  which   provi 
for   the    distribution    of   Equitable   stock    on    other   than    a   pro    rat: 
basiSo      It   chose    the    latter  course    of   action,    and  both   associat 
presented   that   plan    to   their    shareholders    and   the   California 
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irussioner  for  approval^   Manifestly,  the  District  Court  was  in 
T'r  in  its  seeming  assumption  that  the  pro  rata  provision  of  the 
adoned  liquidation  plan  had  to  be  accepted  by  the  Board,  either 
I  matter  of  contract  or  Board  policy,  in  its  consideration  of 
enew  merger  piano 


I 


II,   IN  THE  CIRCUMSTANCES  OF  THIS  CASE,  THE 

THK  MERGER.  ARE  NOT  EfrmT!;b  TO  ANY 

RELIEFo 

Ao      The    Only   Conceivable    Relief   to   Which 
The    Aggrieved   Long   Beach    Shareholders 
'light    Be   Entitled    Is    T'o   Set   Aside   The 
Merge  To 

Case    and   text   book    authorities    describe    four  possible    remedies 

lable    to   aggrieved   shareholders    in    respect    of   an    allegedly    il- 

I 

1   merger;     (1)    damages    for   conversion i    (2)    appraisal    rights; 

lenjoining  the   merger^    and    (4j    setting   aside    the   merger* 

lantme    on    Corporations    (reVo    edo  ,    1946),    §§    295    et    seq^    and 

i«s   there    cited;    15    Fletcher^    Corporations    (rev,    edo  ,    1961,    §§ 

i    7167   and   cases    there    cited;    see    also    4   Pomeroy ,    Equity    (5th 

1941)  ,    §    1093- 

.    Relief  by   way    of    damages    for   conversion    runs    against    the 

fi  . 
sssor   corporation:       Lebold   v.    Inland   Steel   COo  ,    125    Fa    2d    369 

Giro,    1941)  p    mod,    136    F.    2d   876    (1943);    American    Seating   Co. 
Jllard,    290    F_,    896    (6th   Ciro  »    1923);    Finch    Vo    Warrior  Cement    COo  , 

lo    Cho    44,    141    Ao    54    (1928);    Wunsch   v.    Consolidated   Laundry   Co., 
*asho    44,    198    P,    383    (1921);    Garrett    v,    Reid-Cashion    Land   ^ 
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Cattle   Co,  ,    34   Ariz,    245,    270    P.    1044    (1928);    Friedman    v.    South 
Co-opo    Building   ^   Loan   Ass'n.,    104   Pa.    Super.    Ct .    514,    159    A,    } 
(1932)  0      The    instant   complaints    cannot   be    read   as    asserting  caie 
of   action   against   Equitable    for  conversion,    and   appellees   have 
requested   such    relief. 

With    respect   to   appraisal    rights,    this    is    a  statutory   remc\ 
as   to  which   there    is   no   applicable    federal   statute.      Moreover, 
while   California    law   as   to   appraisal    rights   was   made   applicable 
by   the   Merger   Agreement   to  certain   Long   Beach   shareholders,    sue 
rights   were   specifically  withheld   from  those   adversely   affectec 
by  the    distribution   provisions.      See    Section    3   of   Article   VIII J 
Merger  Agreement    (Exh.    E,   p.    48).      Moreover,   the    complaints    do' 
not    state    a  cause    of   action   with    respect   to   appraisal    rights   ar 
the    appellees    do  not    request   such    relief. 

The  merger  having  been  consummated  on  September  10,  1963,, 
relief  by  way  of  enjoining  the  merger  is  now  too  late.  As  wil3 
be  shown  in  point  "B",  infra,  this  relief  was  available  to  but; 
apparently   deliberately,   not   utilized  by   the    appellees. 

Thus,    the    only   conceivable    remedy   available   to   aggrieved 
shareholders    in    the    circumstances    is    to   set    aside    the    merger,    i 
the    complaints    can   be    read   as    stating   a   cause    of    action    for   thi 
granting   of   such    relief.      While    the    appellees   have   not    specific 
requested   such    relief,    such    a   request    can   be    read   into   their   gc 
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22/ 

■a^er  for  appropriate  reliefo 

B a   Laches  Bar s  Relief  by  Way  of  Setting 
Aside  the  %rger. 

Even  if  appellees  should  request  that  the  merger  be  set  aside, 

icies,  It  is  submitted,  bars  such  relief.   The  doctrine  of  laches, 

,  :he  area  of  mergers,  has  been  stated  in  the  following  language 
I 
9Am.  Jur.  2d,  Corporations,  §  1544,  po  900): 

"A  stockholder  who  has  the  right  to  object 
to  a  consolidati  on  J  merger,  reorganization, 
or  sale  of  the  corporate  assets  may  lose  this 
I      right  by  laches,  where,  with  knowledge  of 
the  factSj  he  has  delayed  the  assertion  of 
his  rights  until  the  rights  of  third  persons 
have  mtervenedp  or  the  defendants  have  ex- 
pended money  or  incurred  liabilities  m 
reliance  on  the  complainant "s  apparent 
acquiescence  in  what  has  been  done,  or  it 
would  be  inequitable  for  any  reason  to  grant 
the  relief  soughto" 

The  elements  of  laches  are  thus  (1)  full  knowledge  of  the 
cs,  (2)  delay,  and  (3)  prejudice  to  the  opposing  partv  or 
tlrvening  rights  of  third  parties  or  other  mequityo   All 
eents  are  present  herco 

All  Long  Beach  shareholders,  including  the  appellee  members 
;  he  Shareholders"  Protective  Committee,  were  on  notice  of  all 


/  The  granting  of  such  relief,  were  it  now  appropriate,  would 
qire  Equitable  to  be  divested  of  Long  Beach  assets  and  liabilities 
:  association  would  then  be  in  a  position  to  negotiate  and  execute 
iw  merger  agreement  for  submission  to  their  respective  shareholder 
istockholders  and  to  the  federal  and  state  supervisory  authorities 
fthe  necessary  approvals,  or  to  continue  their  respective  business 
Jations  if  no  new  agreement  were  forthcomingo 
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the  material  facts  with  respect  to  the  merger  after  the  mailing 

of  the  proxy  statement  in  the  middle  of  June  1963  (Exhs.  C-57, 

As  of  that  time,  the  Merger  Agreement,  containing  the  allegedly 

illegal  distribution  terms,  had  been  executed  by  Long  Beach  anc 

Equitable  and  had  been  conditionally  approved  by  the  Board  (Exh 

C-56)o   The  Merger  Agreement,  as  executed,  was  an  integral  part 

of  the  proxy  statement,  and  the  proxy  statement  referred  to  the 

possibility  that  litigation  might  be  commenced  in  respect  of  th 

distribution  provisions  of  the  Merger  Agreement  (Exh.  E,  p,  5), 

Thus,  the  Long  Beach  shareholders,  including  the  Shareholders' 

Protective  Committee,  had  an  opportunity  from  the  middle  of  Jun 

1963  until  September  10,  1963,  to  challenge  the  allegedly  illej 

distribution  provisions  by  seeking  to  enioin  the  consummation  ( 

the  merger.   Instead  the  Shareholders'  Protective  Committee,  wh 

2_8_/ 
purports  to  represent  all  Long  Beach  shareholders   apparently  ( 

erately  refrained  from  exercising  the  aggrieved  shareholders' 

rights  to  test  the  validity  of  the  distribution  provisions  by  v 


28/   The  attorney  for  Long  Beach,  rather  than  counsel  for  the 
^areholders'  Protective  Committee,  has  played  the  most  active 
role  in  the  conduct  of  this  litigation. 
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Lniunction.      Thev    obviously   wanted    the    merger    to   be    consummated 
II 
tier   than   enioined   since    their   two   complaints^    necessarily   pre 

I'd   in    advance,    were    filed    in    the    federal    and   state    courts    the 

r   day   the   merger  was    consummated.      Certainly    on   these    undisputed 

cs   the   element    of   knowledge    is    presents 

As    to   delay,    it   has    been   held   that    a   delay   of   a   month    or    less 

lufficient   to   give    rise    to   the    defense    of    laches,      Andrews    v, 
eision   Apparatus    Inc.e    217    Fo    Supp^    679    (SoD,    NoY,,    1963); 
nlhurst   v^    Central    U  a  t  h  e  r  Co ,  ,    101   N.J.    543,    138   A,    772    (1927) « 
r    the   delay  was    almost   three   months,    a   seemingly   unconscionable 
m   m   the   circumstances^ 

With    respect    to   the    third   element,    prejudice   has   been   held 

xist   and   the    defense    of    laches    available  where    a  merger  has 
r   consummated,    assets    intermingled,    and   third  parties   have 
tmed   rights    to   the    stock    of   the    successor   corporations 
tonal    Supply   Coa    v ,    Leland   Stanford   Jr,    University ,    134    F ,    2d 
9(9th   Cir.,    1943),    certo    deno    320   UoSo    773    (1943);    Katz   v,    R^ 
5^   COo  ,    Inc»  .    278    App.    Div,    766,    104   N.YoSo    2d    14    (1st    Dep'to, 
i),    342    UoS.    886    (1951);    Windhurst^  v.    Ce^nt ra j_Le ath er _C o^ ,    su£ra; 
Ln^  Vo    American   Tobacco  COo ,    72   N.J.    Eq,    32,    65    Ao    725    (Ch,, 
)),    Dana   v,    American   Tobacco  COo ,    72   NoJ^    Eq.    44,    65    A,    730    (Ch,, 
)),    aff'do    73   NoJo    Eqo    736^    69    Ao    223    (Ct,    Errc    5    Appop    1908),    a 
nanion   case    to   Be  ling;    see    also   Fraser  v.    Great   Western    Sugar  Co,  , 
;a,    60    (NoJ.    Cho,    1935),    aff^o    185    A,    64    (Ct .    Erro    §    App .  ,    1936)o 
lin   one   case    it  has   been   held  that   even   if   it   might   be   possible 

estore   the   status   quo   ante,    the    difficulty    and   inconvenience 
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should  not  devolve  upon  a  defendant  corporation  due  to  the  dela 
a  stockholder  in  bringing  suit.  Union  Financial  Corp,  of  Ameri i 
United  Investors'  Securities  Corp,>  156  A,  220  (Del,  Ch,,  1931) 
other  words,  it  is  not  necessary  that  the  process  of  unscrambli:j 
merged  corporate  entities  be  an  impossible  or  extremely  difficu! 
tasko  Finally,  see  Federal  United  Corp,  v,  Havender,  11  A.  2d  j 
(Delo  Sup,  Ct.,  1940),  in  which  the  court  stated  avoidance  of  ( 
laches    in   terms    of   duty    (p,    343): 


a        a        a 


where    many  persons   will   be    affected 
by   an   act   that   involves    a   change    of   capital 
structure    and   a   material   alteration   of 
rights    attached   to   stock    ownership,    the 
stockholder,    having   knowledge    of   the    contem- 
plated  action,    owes   a   duty  both   to   the 
corporation    and  to   the    stockholders    to   act 
with   the   promptness    demanded  by  the   particular 
circumstances, " 

In    our   case   the   prejudice    involved,    if   the   merger  were    to  ! 

set   aside,    is    obvious.      By   reason   of   the   non-appealable    consents 

order   of  October   29,    1963,    requiring   distribution   of   the   Equital 

stock   not    in    dispute,    the    rights    of   Long   Beach   shareholders    re- 

29./ 
ceiving  such   stock      would  be    seriously  prejudiced   in   the  event 

merger  were    to  be    set    aside.      In    addition,   purchasers    of   Equita 

stock   since    the   merger  would   be    affected.      The    assets    of    Long 

Beach   and  Equitable   have   been    intermingled  and   the   unscrambling 


29/      465,214    shares    of   stock   have   been    distributed   as    of   July    2, 
T^66o      See    footnote    17,    supra. 
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icreof  would  pose  serious  problems,  particularly  in  light  of  the 
k;;  that  Equitable  has  been  operating  as  a  successor  entity  for 
.n)St  three  years.   The  supervisory  authorities  would  also  be 
ie)ly  involved  in  and  burdened  by  any  unscramb  ling.   The  Board 
lUd  be  concerned  about  protection  of  the  interests  of  Long  Beach 
a'eholders  and  the  California  authorities  would  be  concerned 
cit  protection  of  EquitablCo 

-•  Indeed,  appellees   position  is  generally  lacking  m  equity, 
:hat  It  appears  that  they  have  maneuvered  both  to  have  their 
i;er  and  also  to  undo  the  basis  upon  which  it  was  approved  by 
ipirvisory  authority,  both  state  and  federalo   The  dilemma  with 
ih  they  have  thus  confronted  the  Court  is  of  their  own 
Iberate  constructiono 

If  this  Court  agrees  with  appellants^  contention  that  the 
1  remedy  now  available  to  the  appellees  is  the  setting  aside 
he  merger,  the  consequence  of  which  would  be  the  divesting 
quitable  of  Long  Beach  assets  and  liabi  lities  j,  and  further 
res  that  this  remedy  is  m  the  circumstances  present  here 
red  by  laches,  such  holdings  would  be  dispositive  of  the 
paiSg  and  the  District  Court  should  be  directed  to  dismiss 
eactions  and  return  the  impounded  stock  for  distribution  in 
crdance  with  the  provisions  of  the  Merger  Agreemento   Only  if 
t'Court  disagrees  need  it  consider  appellants'  additional 
gments  o 
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III.   IN  ANY  EVENT,  THE  DISTRIBUTION  TERMS 
OP  THt:  mnan   AGREEMENT  ARC  VAirTT 

A,   The  Long  Beach  Charter  Does  Not 
kequire  Pro  Rata  Distribution  in 
the  Case  of  a  Merger 

The  District  Court  held  (233  F,  Supp.  at  p.  552): 

"I  am  satisfied  that  and  hold  that  the 
Officers  and  Directors  of  the  Association 
and  the  Bank  Board,  or  either  of  them,  or 
the  majority  of  the  shareholders  did  not 
have  the  lawful  power  to  alter  the  pro 
rata  rights  of  shareholders  from  that  set 
forth  in  the  law,  the  charter,  and  the 
Settlement  Agreement,  and  that  the  pro- 
visions of  the  Merger  Agreement  which 
attempt  to  do  so  are  void," 

We  have  shown,  supra,  pp,  25-29,   that  the  distribution  te. 

of  the  Merger  Agreement  are  not  governed  by  the  provisions  of 

Section  5(i)  of  the  Home  Owners'  Loan  Act  of  1933,  as  amended  (I 

30/ 
UaSaC.  1464(i)),  or  by  Article  XV  of  the  Settlement  Agreement. 

shall  show  here  that  they  are  not  violative  of  the  Long  Beach 

charter,  1 

The  last  sentence  of  Section  9  of  the  Long  Beach  charter  ()i 

19,  p,  6)  provides: 

•'All  holders  of  share  accounts  shall  be 

entitled  to  equal  distribution  of  net 

assets,  pro  rata  to  the  value  of  their 

share  accounts,  in  the  event  of  voluntary 

or  involuntary  liquidation,  dissolution  I 

or  winding  up  of  the  association o " 


30/   It  is  assumed  that  the  District  Court's  holding  that  the  NJ 
TTgreement  violated  "law"  was  in  reference  to  its  discussion  of 
applicability  of  Section  5(i)  of  the  Home  Owners'  Loan  Act  of  I| 
as  amended,  to  the  instant  case. 
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The  question  then  is  whether  a  merger  is  a  "lioui dat i on , 
solution  or  winding  up"  within  the  meaning  of  Section  9  of 
eLong  Beach  charter    In  this  connection,  Section  3  of  the 
ater  empowered  Long  Beach  "to  wind  up  and  dissolve,  merge, 
lolidate,  or  reorganize  in  the  manner  provided  by  law  and 
Is  and  regulations  made  thereunder,  »  o  o"   The  omission  of 
•words  "merger"  or  "merge"  from  Section  9  was  not,  as  the 
»of  the  word  "merge"  in  Section  3  makes  manifest,  accidental 

ithout  signif icanceo 
Section  9  was  obviously  aimed  at  a  situation  where  a  federal 
Itiation  wished  to  terminate  its  business  through  liquidation^, 

hat  event  the  charter  required  that,  after  payment  of  its 
jitor  claims,  the  association  s  remaining  assets  be  distributed 

ts  shareholders  on  a  pro  rata  basiSo   A  merger,  on  the  other 
1,  does  not  involve  liquidation  and  distribution  of  an 
jciation's  assetSo   Its  assets  and  liabilities  are  simply 
isferred  to  another  association  which  carries  on  the  disappear- 
jassociation ' s  business  under  the  resulting  association's  name 
ichartero 

Whether,  in  the  case  of  a  merger,  shareholders  of  the  dis= 
naring  federal  association  receive  any  consideration  other  than 
(assumption  by  the  resulting  association  of  liability  for  their 
rngs  accounts  depends  on  all  the  facts  and  circumstances  sur- 
uding  the  merger^.   Thus,  a  merger  between  a  federal  association, 

h  is  a  mutual  institution^  and  another  mutual  association, 
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federal    or   state,    would  not    involve    the    "distribution    of  net 
assets"   by   the   resulting  or   surviving   association.        Yet   the 
District    Court's   holding,    by   reading   the   word   "merger"    into 
Section    9    of   the    Long   Beach    charter,    would   seemingly    require    a 
payment    in    cash    or   some    other    "distribution    of  net    assets"   by 
the    resulting   association   to  the    disappearing   federal   associ- 
ation's   shareholders    in   connection   with   their   interests    in   the 
disappearing  association's   net   worth.      Such   a   requirement   could 

effectively  prevent   mergers    of  mutual   associations,   notwith- 

32^/ 
standing  that   the   public    interest    might   call    for  such    action. 


31/  The  Supreme  Court,  in  Society  for  Savings  Vo  Bowers ,  349  U, 
TT3,  150  (1955),  has  described  a  depositor's  (saver's)  interest] 
a   mutual    institution    in   the    following    language:  ' 

"The    asserted   interest    of   the    depositors    is    in  < 

the    surplus    of   the   bank,    which    is    primarily   a 
reserve    against    losses    and   secondarily    a   re- 
pository  of   undivided  earnings.      So    long   as    the 
bank    remains    solvent,    depositors    receive   a   re- 
turn   on   this    fund   only   as    an   element    of   the 
interest   paid   on    their   deposits.      To  maintain 
their   intangible    ownership    interest,    they   must 
maintain   their  deposits.       If   a    depositor  with- 
draws   from   the   bank   he    receives    only  his    deposits 
and    interest.       If  he   continues,    his    only   chance 
of   getting   anything   more   would   be    in    the    unlikely 
event    of   a   solvent    liquidation,    a  possibility   that 
hardly   rises    to   the    level    of   an   expectancy.      It 
stretches    the    imagination    very    far   to   attribute 
any   real    value    to    such    a    remote    contingency,    and 
when    coupled  with    the    fact   that    it    represents 
nothing  which    the   depositor   can    readily   transfer, 
any   theoretical    value    reduces    almost    to   the    vanish- 
ing  point," 

32  /      Any   requirement    that    the   net   worth    of   a   federal    associatioi^ 
must   be    distributed   to   its    shareholders    in    the   event    of   a   merge 
with    another   mutual    association    means    in   effect    that    the    resultl 
or   surviving   association   would    receive   no    reserves    to   absorb    lo 
on   the    disappearing   association's    loan   portfolio.      Since   the    re 
suiting   association's    reserves    might    not   be   sufficiently    large 
assume    the    risk    of    losses    on    the    assets    it    would   acquire    upon   m^ 
the    resulting   association    and/or   the    supervisory   authorities   mi 
in    such    circumstances    be    forced   to   turn    down   the   merger. 


A  merger,  on  the  other  hand,  as  here,  of  a  solvent  federal 
elation  into  a  guarantee  stock  type  association  (which  is 
d  by  its  stockholders  and  not  its  savings  account  holders) 
d  necessarily  Involve  a  pavment  bv  the  stock  association  to 
.shareholder  owners  of  the  disappearing  federal  association. 
'  payment,  however,  would  not  be  made  because  of  the  Section 
arter  provision  upon  which  the  District  Court  relied.   The 
tutory  and  regulatory  provisions  referred  to  under  Point  lA, 
a,  ppa  25-29,  would  require  such  a  payment.   The  amount  and 

of  the  payment  would  necessarily  depend  upon  all  the  facts 
circumstances  0   In  this  case,  the  merging  parties  agreed  upon, 
the  supervisory  authorities  approved,  a  payment  in  the  form 
uarantee  stock  of  the  resulting  surviving  entity.  Equitable, 

The  judicial  decisions  in  the  area  of  corporate  law  are  in 
rd  with  our  position  that  a  charter  provision  such  as  that  of 
ion  9  Long  Beach  charter  provision  does  not  control  with  respect 

mergeTo   Thus,  in  Windhurst  v.  Central  Leather  COo ,  149  A, 
aff'd,  153  Ac  402  (NoJo,  1930);  Adams  v.  United  States  Dis- 
uting  Corp, ,  34  S.E.  2d  244  (Va, ,  1945);  Anderson  v,  Cleveland- 
fs  Iron  COo ,  87  NoE,  2d  384  (Ohio,  1948),  it  was  held  that  a 
er  was  not  a  dissolution  or  a  liquidation  within  the  meaning 
he  applicable  corporate  chartero   In  the  Anderson  case,  pre- 
ed  shareholders  sought  to  prevent  the  consolidation  of  two 
orations  on  the  ground  that  the  plan  of  consolidation  would 
ive  them  of  their  charter  rightSo   The  charter  provided  for 

=  47  , 


payment    of  certain    sums    to  preferred   shareholders    in    the   event  ( 
"dissolution,    liquidation    or  winding  up   of  the    corporation",    anc 
under   the   proposed  plan    these   payments   would  not   be   made.       In   f ;  t 
one   of   the    objects    of   the   merger  was    to  escape   the   arrearage   in 
preferred   stock    dividends.      The   Court,    after   analyzing   the   basi( 
differences   between    liquidation    and  merger,    ruled   that    only  whei 
there    is    a   cessation   of  business    and  economic    functions    of   the 
corporation   is   there    any   occasion   to   distribute   the   assets    in   tl- 
manner   described   in   the    charter,    and   concluded    (87   N.Eo    2d   at   p, 
396),    "In    the    opinion   of   the   Court    the    consolidation    did  not   efk 
'dissolution'    of  the   defendant    corporation   within   the   meaning  ol 
that   term  as    used   in   the    liquidation   clause    of   the   shareholders 
contracts."      See    also   Otis    ^   Companv   v,    S  o  E .  C »  ,    323   U.S.    624    (icj 
L an gf elder   v.    Universal    Laboratories,    Inc.,    68    F,    Supp,    209    (D,  e 
1946),    aff'd.    163    F.    2d   804    (3rd  Cir.,    1947);    Anderson    v.    Inter- 
national  Minerals    ^   Chemicals    Corp.,    295    N.Y.    343,    67   N.E.    2d  5' 
(1946).  I 

B«      Assuming   Arguendo,    That    There    is    a 
Conflict    Between    the   Distribution 
Terms    of   the   Merger   Agreement    and 
the    Long   Beach   Charter,    the   Merger 
Terms,    if    Fair,    Must    PrevafTI  ^ 

1 0      The    Board's    statutory   and    regulatory  I 

powers    are   part    ot    the    Lon^  Beach    charter. 

It    is    an    axiomatic   principle    of   corporate    law   that    all    stattj 

and   constitutional   provisions    form  part    of   a   charter,      F 1 e t ch e r 

Corp  a     (1963   Edo),    §    164o       Indeed,    the   Long   Beach    charter   itself 
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Tides  in  Section  3  thereof,  ".  .  .  the  association  shall  exercise 

spowers  in  conformity  with  the  Home  Owners'  Loan  Act  of  1933  and 

I  laws  of  the  United  States  as  they  now  are,  or  as  they  may  here- 

tr  be  amended  ,  ,  . "   Thus,  all  Long  Beach  shareholders  were  on 

tee  of  the  Board's  statutory  and  regulatory  powers  with  respect 

ergers  as  set  forth  in  Section  5(d)(2)  of  the  Home  Owners' 

33/ 
1  Act  of  1933,  as  amended  (12  U.S.C.  1464(d) (2)jr  They  were 

51  on  notice  that  Board  approval  was  required  with  respect  to 

^merger  involving  a  federal  association.   The  controlling  regu- 

11/ 
:on   so  provided;  under  it,  the  Board  had  to  find  the  proposed 

rer  plan  to  be  "in  the  interest  of  all  concerned"  before 
ould  grant  its  approval.   As  stated  above,  supra,  p.  27, 

jDistrict  Court  did  not  once  allude  to  the  controlling  statute 
egulation. 


'  The  statute's  text  is  set  forth  on  p,  20,  supra ,  and  has  so 
I  since  its  amendment  by  the  Act  of  August  2,  1954,  c.  649, 
:e  V,  §  503,  68  Stat.  636.   Prior  thereto  the  statute  read, 
"The  Board  shall  have  full  power  to  provide 
in  the  rules  and  regulations  herein  authorized 
for  the  reorganization,  consolidation,  merger, 
or  liquidation  of  such  associations,  .  «"   Act 
I      of  June  13,  1933,  c,  64  §  5(d),  48  Stato  133. 

'    The  full  text  of  this  regulation  is  set  forth  on  pp.  20-21, 
l^a,   A  comparable  regulation  has  been  in  effect  since  June  1935, 
Lr  to  the  issuance  to  Long  Beach  of  the  charter  involved  here. 
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2 «      As    between   merger   terms    and   charter 
provisions    the    merger   terms   prevail. 
It    tairT 

Another  well-established  principle   of   corporate    law   is   that 

the   elimination   of   a   charter   right   under   the    terms    of   a  merger 

does   not   violate   a   stockholder's    legal    or   constitutional    rights. 

35/ 
provided   the   merger  meets   the   test    of   fairness.        Clarke   v,    GoU 

Dust    Corp, .    106    F.    2d    598    (3rd   Cir,,    1939),    cert,    den.    309    U.S. 

671    (1940);    see    also   Federal    United  Corp.    v.    Havender,    11    A,    2d 

331    (Dela.,    1940);    Langfe Ider   v.    Universal    Laboratories,    Inc.,   ( 

F,    Supp.    209    (Dela.,    1946),    aff'd.    163    F.    2d    804    (3rd   Cir,  ,    194: 

Windhurst    v.    Central    Leather  Co. ,    149    A.    36    (N.J.    Ch . ,    1930),    ai 

153   A.    402    (N.J.,    1931);    Adams    v.    U.    S.    Distributing   Corp.,    34   J( 

2d   244    (Va.,    1945),    cert,    den,    327   U.S.    788    (1946);    Anderson    v, 

Cleveland-Cliffs    Iron   Co,,    87   N,E,    2d    384    (C.    P,    Cuyahoga   Count), 

Ohio,    1948).      See    also   Otis    ^   Co,    v.    S.E.C.  ,    323   U.S.    624,    631,  | 

638    (1945).      As    the   cases    show,    the   theory   underlying   this    acce]:' 

principle    is    that   shareholders   have   notice    of   the   merger  provisi 

of   applicable    law,    as   was    true   here,    and    that   because    of   such   pi 

visions    charter   rights    may   be    subject    to    adjustment, 

3.      The    factual    basis    in    support    of   the 
Board's    determination    that    the    dis- 
tribution   terms    of    the   Merger   Agree- 
ment   are    t'air" 

Whether   the    terms    of   the    Merger   Agreement    attacked  bv   appel 

are    fair   under   the    circumstances    is,    of   course,    a   question    of   fj 

35/      Although    this    issue   was   extensively  briefed  by   the    Board   ir 
motion    for   summary   judgment,    the    District    Court   neither   alluded 
the    argument   nor   to   the    authorities    cited   in    the    Board's    brief. 
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judgment.      C larke    v.    Gold   Dust   Corp. ,    supra. 

This    fact    question   was   never    reached  bv    the    District   Court, 

;e    on    its    theory   pro    rata    distribution    was    legally    required 

irdless    of   any   facts    or   circumstances   pertaining   to   the    large 

rease    m    savings    accounts    at    Long    Beach    on    and    after   April    2^ 
36/ 

37/ 
Despite    the   exclusion    of   some   evidence,    upon   which    appellants 

.ed   in   support    of   their   motion    for   summary    judgment,    appellants 

lit    that    there    is    sufficient    undisputed   documentation    to 

iblish    the    fairness   of   the    contested  merger   terms^      First,    it 

)ertinent    to  note    that    Long   Beach   management   was    obligated   to 

*ain    from   any    action   which   would  be    detrimental    to   the    interests 

ts    shareholders  0      Borak   v.    Jo    I o    Case    ^   COo  ,    317    F.    2d   838,    842 

u    7,    1963),    aff'do    377   UoSo    426    (1964).      Appellees   have    conceded 

)ugh    their  proposed   findings    that    Long   Beach   management   played 

Under   the   District   Court's   theory,   had   the   individuals    con- 
utmg   the    management    of   Long    Beach   borrowed   millions    of   dollars 
deposit    in   Long   Beach    in   anticipation    of  either   a    liquidating 
dend   in    the   event    there   were    an   Article    XV    liquidation    or   a 
ribution    of   stock    in    the   event    of   a   merger,    or  had   management 

knowledge    of   the    facts    stood  by    and  permitted   other   favored 
viduals    to  make   such   deposits,    the   depositors   would  have   been 
1  ly   entitled   to   receive   their  pro   rata   share    of   Long   Beach's 
worth    despite    the  breach   by   management    of   its    fiduciary    re- 
sibilities    to   its   shareholders o 

The    records    of   this   Court   will    disclose    that    appellants    made 
•tion   to   substitute   corrected  copies    for  certain    lost   depositions 
[certain    lost    answers    to   interrogatories,    that    thereupon    this 
rt    remanded   the   matter   to   the    District    Court,    that    the    District 
It    found   that    the    depositions   had  not   been    filed   or   received   in 
lence,    that    the    answers    to   the    interrogatories   had  been    filed 
not    received  in   evidence,    and   that   this   Court   then    denied 
I  Hants'    motion, 
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an    important    role    in    the   plan    to   bring    large    sums    of  money   into 

Long    Beach    as    follows    (3R    1190,    1191,    1215): 

"28.       In   March-April,    1962,    Long   Beach    Federal's 
officers    and    its    Shareholders'    Protective   Com- 
mittee  wished   to    rehabilitate    the   precarious 
financial    condition    38/    of   the    seized   Association, 
They    felt   substantiaT^new   savings    deposits   were 
urgently   and    immediately    required    for   such    re- 
habilitation o         The    first    few   days    of   the    restored 
Association    upon    its    return   to    its    founding 
management   were   believed   to  be   the   most    critical 
time. 

"Louis    \\,    Boyar  had   been    a   substantial    customer   of 
the    Association    for   more    than    20   years.      He   had 
assisted   the   Association   with    deposits    in   excess 
of   $100,000   by   he    and  his    business    associates    in 
1946-48,    upon   the   Association's    return    from  prior 
seizures.      He   was    asked   to    again    assist    the   Associ- 
ation   in    1962, 

"In    1946-48    the    run   had  been    $10,000,000o       In    1960 
the    run   was    seven    times    larger,    amounting   to   about 
$69,000,000.      Said    Boyar  was    asked  by   said   Associ- 
ation's   representatives    to   obtain   many   millions    of 
dollars    of  new    deposits    in    as    large    amounts    as 
possible.      Boyar  himself   deposited   in   excess    of 
$2,000,000.      Members    of   Boyar's    immediate    family 
also  made    large    deposits,    some    of   more   than    $500,000 
each. 


38/      This    is    appellants'    footnote,    not    a   footnote    copied    from  t'? 
proposed   findings.      The   Wilfand   affidavit    shows    that    Long   Beach 
was   not    in    a  precarious    financial   position.      As    a    result    of  the: 
Settlement    Agreement    the    Insurance    Corporation   had  purchased   atL 
book    value    substantially    all    of   Long    Beach's   non-earning    loans, J 
aggregating   about    $23   million.       In    addition,    it   had   paid   Long   M 
a   $3   million   premium   in    obtaining  payment    of   the    $45    million    de;f 
owing   to   it    by   Long    Beach,       Its    liquidity    ratio  was    at    the   extri 
ordinarily  high    level    of   41%    as    compared   to   a   regulatory    require 
of    7%.       (3R    1374-1378).      What    it    needed  was   not    more    savings,   b 
more   sound    loans    in   which   to   invest    its    liquid   resources    and   th 
improve   its   earnings   position. 
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"After  said  Association's  savings  deposits  had 
grown  from  $30,000,000  on  the  day  it  was  restored, 
April  2,  1962,  to  in  excess  of  $60,000,000  before 
the  end  of  Mav,  1962,   Said  Bovar  and  his  family 
withdrew  their  personal  deposits  during  June  and 
July,  1962.   They  do  not  seek  for  themselves  any 
share  in  the  distribution  of  the  net  assets  and 
surplus  of  said  Association, 

"29a   Said  Bovar  contacted  many  persons  of  large 
resources,  including  those  prominent  in  the  enter- 
tainment and  financial  world,  and  suggested  to 
them  that  thev  make  substantial  deposits  in  Long 
Beach  Federal  upon  its  return  to  its  founding 
managemento   Among  the  persons  so  contacted  were 
many  who  were  already  familiar  with  the  possibilitv 
of  a  merger  combining  the  Long  Beach  Federal  into 
Equitable  and  who  were  stockholders,  investment 
certificate  owners,  or  others  financiallv  interested 
in  Equitable  Savings  and  Loano 


"59o   Many  of  the  larger  depositors  are  officers, 
attorneys  shareholders  or  otherwise  connected  with 
Equitable  Savings  and  Loan  Association^   '^lany  of 
them  borrowed  the  money  with  which  to  make  their 
deposits  and  pledged  their  Long  Beach  Federal  savings 
account  as  security  for  the  amount  so  borrowed.   By 
so  doing  they  benefited  both  Long  Beach  Federal  which 
received  their  deposits  and  Equitable  which  was  able 
to  merge  with  Long  Beach  Federal  when  Long  Beach 
Federal  became  financially  strong  enough,  through 
such  new  deposits,  so  the  merger  was  financially 
feasible 
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In  short,  appellees  admit  that  the  Long  Beach  management 
Iberately  had  Mr=  Boyar,  a  large  Equitable  stockholder,  contact 
awealthy  friends  to  have  them  place  large  deposits  in  Long  Beach, 
n-  of  such  individuals  borrowed  the  funds  which  thev  thus  invested, 
n-  were  closely  identified  with  Equitable  as  officers,  attorneys 

tockholderso   Some  admittedly  knew  of  the  planned  merger  of 
n;  Beach  and  Equitable  and  others  were  presumably  told  of  this 
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probability  with  the  consequent  gain  to  them.   Indeed,  common 
sense  dictates  that  such  large  accounts  would  not  have  been 
opened  at  Long  Beach  (manv  with  borrowed  funds)  except  for  the 
anticipated  gain  to  result  from  the  anticipated  liquidation  or 
merger. 

Furthermore,  the  statistical  data  in  the  record  (see  inf rs 
pp<,  8  -  11  )  gives  a  clear  picture  of  the  events  which  lea-d  the 
Board  to  propose  the  adoption  of  the  contested  provisions.  Wit 
out  repeating  all  that  has  been  heretofore  reported,  some  of  t\ 
basic  figures  bear  summary.  The  following  table  is  indicative 
of  the  nature  of  the  deposits  made  on  and  after  April  2,  1962. 

No,  of  account; 

opened  or  inert 

No.  of  accounts  as  of     in  period  Apri! 

April  22,  1960  when       to  Nov.  1962  wl 

Long  Beach  deposits  were   Beach  dissolut: 

Type  of  Account       about  $96  million merger  in  conte 

Over  $100,000  1  77  \ 

$75,000  to  $100,000  1  6   | 

$50,000  to  $75,000  0  34 

$20,000  to  $50,000  33  124 

The  record  shows  that  accounts  which  increased  bv  $10,000' 

more  between  April  2,  1962  and  November  30,  1962  amounted  to  $; 

million;  that  $12,217  million  of  such  amount  were  pledged  to  st 

loans;  and  that  most  of  the  holders  of  these  accounts  had  no  p^ 

connection  with  Long  Beach  (Exh.  R) .   Similarly  the  data  suppl 

by  Long  Beach  to  the  California  Commissioner  (Exh.  D  referred  i 

par,  XI  of  Exh,  C,  attached  to  Balderston  affdvt.  in  support  o 
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nissioner's  motion  for  summarv  ludgment)  shows  that  accounts 
;;h  increased  by  $20,000  or  more  between  April  22,  1960  and  still 
leposit  on  December  31,  1962,  amounted  to  $17,826,712,   Of  this 
pegate  amount  onlv  $167,627  represented  accounts  in  Long  Beach 

vpril  22,  1960  when  its  total  savings  amounted  to  approximately 

il 

Jmillion,    clearlv    demonstrating    that    most    of    those    affected   by 

jdistribut ion    terms    of   the   Merger   Agreement   had  no   connection 

if   Long    Beach    at    the    time   when    it   was    last    in   normal    operation, 

Ihad    contributed   nothing   to    its    net    worth, 

j    As    the    record   shows    one    family    interest   had    on    deposit    as    of 

:mber    31,    1962    $1,167,800,    another   man    and  his    wife   had 

,00,000    on    deposit,    another    family    interest   had    $917,000,    two 

)inent    motion   picture    stars   had   respectively    $300,000    and 

1,000    on    deposit,    attorneys    for   Equitable   each   had    $250,000    on 

»sit    etCo     (Exho    D,    referred   to    in    Par.    XI    of   Exh^    C,    attached 

alderston's    af f dvt :    in    support    of   the   California  Commissioner   s 

:on    for    summary    judgment,    ppo    8-14,    18,    Exho    S,    Exh,    C-29A), 

I  of  these   persons   had   ever  had   accounts    m    Long   Beach   prior 

39/ 
pril    2,    1962„'"^ 


'    Exho    C=29A   is    a   tabulation    of   accounts   which    increased  bv 
1000      or   more   between    April    2,    1962    and  November    30,    1962 
)lied   to   the    Board   by    Long    Beacho 

Exh.    D    referred   to   in   Par,    XI    of   Exh ,    C   etCo    is    a    list    of 
)sits    in    Long    Beach,    showing   an    increase    of   over   $20,000    on 
•ous    dates    between   April    22,    1960    and   December   31,    1962, 
"ished  by   Long    Beach    to   the   California  Commissioner c 

Exh=  S  is  a  list  of  deposits  increased  by  $10,000  or  more 
le  April  2,  1962  and  pledged  as  of  November  30,  1962  -=  and 
ling   the   amounts   pledged, 
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In  view  of  the  size  of  these  deposits,  completely  dis- 
proportionate to  the  normal  Long  Beach  operations,  it  is  reason 
to  conclude  that  these  deposits  were  made  in  the  expectation  of 
sharing  in  the  division  of  the  net  worth  upon  liquidation  or  me 

The  action  of  the  Board  chairman  (3R  1002)  in  insisting  up 
the  provisions  herein  contested  was  a  bona  fide  effort  to  preve 
a  raid  upon  the  net  worth  by  persons  who  had  not  contributed  to 
growtho  It  should  be  remembered  in  this  connection  that  these 
large  and  late  depositors  were  entitled  to  and  did  receive  the 
normal  Long  Beach  dividends  upon  their  total  deposits,  no  matte 
when  made  nor  whether  pledged.  And  these  dividends  ranged  from 
A.S%    to  4o8l  (Exh,  li)  . 

Appellants  submit  in  conclusion  that  if  the  question  of  fa 

ness  is  reached,  the  record  supports  a  finding  that  the  merger 

provisions  relating  to  distribution  of  the  Equitable  guarantee 
40/ 

stock  were  fair. 


££/   If  this  Court  should  conclude  that  the  documentation  is  in 
sufficient  and  that  there  is  a  genuine  issue  of  fact  as  to  the 
fairness  of  the  distribution  terms  and  as  to  the  breach  of     ' 
fiduciary  duty  on  the  part  of  the  Long  Beach  management,  then  t 
actions  should  be  remanded  to  the  District  Court  for  trial,   Ir 
this  event,  it  is  respectfully  requested  that  the  Court  rule  or 
the  propriety  of  the  limitations  placed  by  the  District  Court  C| 
the  appellants'  right  to  inquire  into  the  status,  on  and  after 
September  10,  1963,  of  the  pledged  and  other  accounts  adversely! 
affected  by  the  distribution  terms  of  the  Merger  Agreement  (Tr, 
368  =  371,  3'77-380,  393-395;  3R  598-600,  698-709)o   The  appellant] 
wished  to  show  that  most,  if  not  all,  of  those  depositors  had 
closed  their  accounts  promptly  or  shortly  after  their  rights  t( 
share  in  the  Equitable  stock  distribution  had  become  fixed  on 
September  10,  1963, 
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4 .       The    Board's    determination    of    f.iirness 
must    prevail    since    there    was    a    rational 
basis    to   support    it.  *" 

Under   the    Congressional    delegation    of   power   to    the    Board    and 
ir   the    applicable    Board    regulations,    it    was    for   the    Board    to 
irmine   whether   the    Merger   Agreement    formula    for    distribution    of 
.table    stock   was    fair    and    reasonable.      The    Board  express Iv    found 
:   such    distribution    formula   was    "fair    and   equitable"    (Exh,    C-56) 
;ress   having    lodged   this    regulatory   power   in    the    Board,    the 
•ts    cannot    substitute    their   views    for    those    of    the    Board,    if 
Board   action   has    anv    rational   basis.      As    the    Supreme    Court   has 
I,    "The    judicial    function    is   exhausted  when    there    is    found   to  be 
tional   basis    for   the    conclusions    approved  bv    the    administrative 
',"      Mississippi    Vallev   Barge    Line   Co,    v.    United   States,    292 

282,    286-287    (1934),       See    also    S.E,C.    v,    Chenerv   Corpo ,    332 

194    (1947);    American    Power    ^    Light   Co,    Vo    S.EoC.  ,    329    U,S.    90 
6);    Gray   v,    Powell,    314    U.S.    402    (1941);    Rochester   Telephone 
^  V,    United    States,    307    U.S.     125    (1939);    Cooper   v,    Woodin,    72 
d    179    (D.C.    Cir.,    1934);    Lucking   v,    Delano,    122    F.    2d    21    (D«C, 
,    1941);    Hawkins    Vo    Swan ,    52    F,    2d   688    (N,D,    W,    Va.  ,    1931), 

That   the    distribution    formula   insisted  upon   by   the    Board   and 
rporated   in   the   Merger   Agreement    as    executed  by   Long   Beach    and 
table   has    a   rational    basis    would   seem,    in    light    of   the    fore- 
g  undisputed   facts,    to  be    self-evident.      In    substance    the 
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formula,  nullified  by  the  District  Court,  took  as  its  starting  j 

11/   ' 
point  each  shareholder's  November  30,  1962  account  balance. 

That  balance  was  reduced  by  (1)  then  existing  share  loans  or 
pledges,  (2)  subsequent  withdrawals  and  (3)  the  amount  by  which 
the  remaining  balance  exceeded  the  April  22,  1960  balance  plus 
$10,000o   The  same  formula  was  applied  to  "insiders",  as  define 
in  Article  VII  of  the  Merger  Agreement,  provided  that  their 
participation  was  limited  to  an  amount  not  in  excess  of  their 
April  22,  1960  account  balances.   Generally  speaking,  under  the 
Merger  Agreement  formula  all  Long  Beach  shareholders  (except 
"insiders"),  whether  old  or  new,  could  participate  in  the  dis- 
tribution in  an  amount  measured  by  account  balances  not  in  excei 
of  $10,000,  if  their  accounts  were  not  pledged  as  of  November  3, 
1962a   Shareholders  as  of  April  22,  1960,  when  Long  Beach  was 
taken  over  by  the  Board  and  Long  Beach  accounts  amounted  to  $96 
million,  obtained  additional  participation  rights  measured  by 
their  April  22,  1960  balances,  provided  any  part  or  all  of  such 
balances  had  remained  in  or  had  been  reinvested  in  Long  Beach  3c 
were  not  pledged  as  of  November  30,  1962o   The  $10,000  figure  vs 
selected  because  that  is  the  maximum  amount  of  federal  insuranc 
coverage  0  . 

This  distribution  formula  represented  an  attempt  by  the  B(l 
to  restore  a  reasonable  degree  of  equity  to  a  situation  badly  vr 


41/  After  that  date  persons  opening  new  accounts  or  adding  to  x 
ing  accounts  were  required  by  Long  Beach  to  waive  their  rights  0 
participate  in  any  distribution  with  respect  to  such  new  accouis 
or  additions  to  old  accounts, 
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he    permitted,    indeed      solicited      influx    of    accounts    into   Long 
.h«      Alternatively,    of   course,    the    Board   might   have   concluded 

the    situation   was    distorted  beyond   redemption   and   refused 
3val   of   the   mergero 

The    reasonableness    and    rationality   of   the    Board's    approach 
adicially   supported.      The   Ohio   courts   have    recently   had 
j;ion    to   consider   similar   problems    in    connection   with    the    dis- 
itions    of   two   mutual    savings    banks    and   the   extent    to  which 
:dus    categories    of   the    depositors    in    such   banks   could  partici- 
e  in   the    distribution    of  net   worth    or    stock.      In    In    re   Cleveland 
:-igs    Society,    25    Ohio   Op,    2d    402,    192    NoE,    2d    518    (C.P,    Cuyahoga 
rty,    1961),    the   court's    resolution    of   the   problem  was   expressed 
:d11ows    (at   pp,    529-530)  : 


«        a        3 

a        a        0 


this  Court  has  taken  into  consideration 
the  fact  that  the  Members,  Trustees, 
Directors  and  Officers  had  knowledge  of  the 
transaction  in  December,  1957,  and  the  fact 
that  these  men  could  be  open  to  undue  criticism. 
The  Court,  therefore,  finds  that  the  Members, 
Trustees  and  Officers  of  Society,  and  the 
Directors,  stockholders  and  Officers  of  National, 
and  their  immediate  families  (wives  and  children 
living  at  home)  shall  not  be  permitted  to 
participate  in  the  remaining  assets  of  Society 
to  the  extent  of  any  increases  in  their  accounts, 
other  than  by  way  of  dividends,  after  December  1, 
1957,  nor  shall  they  be  permitted  to  participate 
in  said  remaining  assets  to  the  extent  of  any  new 
accounts  opened  by  any  of  such  persons  in  Society 
after  December  1,  1957, 

"The  proposition  of  unjust  enrichment  was  also 
raised  as  to  third  parties.   This  Court  has 
examined  the  record,  which  includes  every  deposit 
of  $25,000,00  or  more  made  during  the  year  1958, 
and  cannot  find  any  pattern  or  any  single  instance 
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which  would  indicate  prior  knowledge,  or  an 
instance  of  unjust  enrichment o 

"Apart  from  the  testimony  and  the  evidence, 
this  Court  has  also  considered  the  fact  that 
even  though  these  proceedings  have  been  going 
on  for  almost  three  years  and  have  been  given 
wide  publicity,  no  one  has  come  forth  with  any 
information  or  evidence  which  would  indicate 
that  any  third  person  benefited  by  having  had 
advance  information  of  the  transactions   There 
can  be  no  doubt  that  the  transaction  was  a  well- 
kept  secreto 

"It  is  not  likely  that  either  the  Superintendent 
o:^  Ban^s  '  or  the  CompTro Tier  of  the  Currency  "would 
have  approved  or  allowed  the  transaction  to  be 


c omp re t eg  i f  he  had  :^elt  that  the  deposit'ors  of 
5'ociety  would  have  E¥en  h armed.   Both  had  ample 
power  to  stop  ito   the  recorc^  is  clear  that  both 
were  fully  informed,  actively  participated  to  the 
extent  required  of  them  and  in  fact  stated  that  in 
their  opinion  consummation  of  the  Plan  would 
benefit  everyone  including  depositors,"   (Emphasis 
supplied) 

The  principles  enunciated  in  Cleveland  Savings  Society  wert 


J 


later   applied   in    In   re    Springfield   Savings    Society,    Case   No,    60!! 
Court    of   Common    Pleas    of   Clark   County,    Ohio    (1965)o      There   the    C(H 
fixed   the   participation    rights    of   the   mutual   bank^s    depositors    . 
the    amount    of   the    lowest    credit   balance    of   each    depositor,   with 
certain   exceptions,    during   the   period   commencing  October   29,    19( 
and   ending   February   9^    1965 o      On    the    latter   date    the    deposit         | 
liabilities    of   the   mutual   bank   were    assumed  by   the  newly   createc. 


42/  A  copy  of  the  Court's  opinion  is  reproduced  in  the  Appendi:.| 
TTa-52ao  The  Ohio  Court  of  Appeals  of  Clark  Countv,  Ohio  on  Jui: 
1966,  reversed  and  remanded  the  case  to  the  Court  of  Common  Ple;( 
but  solely  on  the  issue  of  the  rights  of  the  City  of  Springfiel  t 
participate  in  the  distribution.  This  decision  is  reproduced  i  ' 
Appendix,    ppc    la=12ao 
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ingfield    Bank",    the    surviving    stock    institution.      October    29, 

was    the    date    a    general   notice   was    sent    to   all    depositors   with 

]9Ct    to   the   combining   of   the    institutions    involved.      The   Court 

uded    from  participation    in    the    distribution    all    deposits    made 

(r  June    18,    1963   by   persons   with    certain    inside   knowledge    and 

irmation    of   the    dissolution   plan.      June    18,    1963  was    the    date 

(jssions    first   began    relative    to   the    change    of   the    mutual    savings 

itution    into   a   stock    companvo      The   basis    for   the   ban    on    dis- 

lition   with    respect    to   those    deposits   was    the    receipt   by   the 

111   bank    of  between    fifty    and   sixty   deposits    from  persons    out- 

(  of  Ohio  who  had  no  previous    association   with    the    institution, 

nat   connection    the   Court   observed   that    on   June    18,    1963   a 

irities   broker   and   financial   analyst,   who   specialized   in   mutual 

ngs    societies    and  who  knew   of   the   Cleveland   Savings    Society 

};r,    came    to   Springfield   to   discuss   with    the    Society's    management 

possibility   of   terminating  the    Society's    activities    as    a  mutual 

iLtutiono      Thereafter   this    same   broker  helped   to  negotiate    the 

ul   purchase    and   transfer   of   the   Society's    assets    for  which   he 

compensated   by   the   purchasero      The   Court's    discussion    follows 

|,  8   ppo    37a"44a)  : 

"o    o    0    between   June    18,    1963   and   December   5, 
1963,    and  before    the   negotiations    between   buyer 
and   seller    for   the   purchase    of  petitioner's 
assets   were    formally   undertaken,    the   same   broker, 
without   the  knowledge    or  consent   of  petitioner, 
had  notified  by    letter   and    otherwise    a    large 
number   of   persons,    including  his   partners,    his 
clients    and  prospective    clients    and   their   friends, 
of   the    likelihood   of   the    conversion    of  petitioner 
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from  a  mutual  savings  bank,  and  recommended  to 
these  people  that  they  make  deposits  of  any  of 
their  'idle  funds'  so  that  they  might  participate 
in  the  cash  surplus  should  a  sale  be  consummated, 
even  though  the  current  rate  of  interest  would  be 
lower  than  they  could  receive  elsewhere^  He  also 
conveyed  this  information  to  a  number  of  security 
brokers  in  Philadelphia  and  New  York,  ,  o 

"The  record  further  discloses  that  petitioner 
took  notice  of  these  unusual  deposits  and  called 
the  same  to  the  attention  of  the  broker,  and  at 
the  instance  and  urging  of  petitioner,  and  be- 
ginning in  November  1964,  the  broker  contacted 
each  of  these  depositors  and  made  an  effort  to 
persuade  them  to  withdraw  their  accounts,  advis- 
ing them  that  he  had  doubt  as  to  the  legality  of 
their  deposits,  and  advising  them  further  that 
they  would  not  be  allowed  in  any  event  to  partici 
pate  in  the  distribution  of  the  cash  surplus. 
Most  ot  these  depositors  followed  his  advice  and 
withdrew  their  deposits,  but  fourteen  of  them 
failed  and  refused  to  do  so. 


"On  May  19,  1965  a  hearing  was  held  for  the 
specific  purpose  of  considering  the  right  of  these 
depositors  to  participate  in  the  plan,  ,  o   At  that 
hearing  the  broker  ,  o  o  (testified)  ,  o  ,  that 
these  deposits  were  made  in  reliance  on  an  antici- 
pated windfalls   He  could  offer  no  other  explanation 
or  reason  as  to  why  any  of  these  persons  or  organ- 
izations from  out  of  the  state  would  make  their 
deposits  in  a  Springfield  bank,  .  , 

"Petitioner  contends  that  by  reason  of  these  facts, 
0  0  0  they  should  be  excluded  from  participation 
in  the  distribution  of  its  assets, 

"It  should  be  emphasized  that  the  information  upon 
which  these  depositors  acted  was  not  culled  from 
financial  statements  or  based  on  documents  or  an- 
nouncements relating  to  the  financial  condition  of 
petitioner  and  available  to  all  potential  investors 
alike.   It  came  to  them  in  the  manner  above 
described  and  there  is  no  credible  evidence  in  the 
record  to  the  contrary, 

"The  Court  is  aware  that,  by  the  ordinary  standards 
which  apply  to  the  "market  place',  what  happened 
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"It  should  be  noted  that  the  trustees  of  the 
Springfield  Savings  Society,  undoubtedly  mindful 
of  the  sensitive  nature  of  their  position  and 
anxious  to  avoid  any  suspicion  of  unjust  enrich- 
ment  accruing  to  themselves  by  reason  of  their 
access  to  confidential  information,  voluntari ly 


renounced 
t 


for   themselveSj^    their  wives'^    arT^" 


ren   w^o^ivea  with   them   after 
rlTght   to  participate    m   the   surplus    fund 


any  of 
une  18,' 


"These  fourteen  depositors  differ  from  the  trustees 
only  in  that  they  themselves  were  not  officers  of 
petitioner  or  related  to  them,  but  they  are  other- 
wise alike  m  that  they  became  privy  to  the  same 
confidential  information  accessible  to  the  others 
on  June  18,  19633  and  thereafter,  and  before  the 
same  became  a  matter  of  public  knowledge. 


"Incidentally  J  the  Cleveland  case  rec 
validity  and  logic  of  this  reasoning 
qualified  from  participation  those  pe 
became  depositors  after  the  negotiati 
sale  of  the  Cleveland  Savings  Society 
increased  their  deposits  after  that  d 
ground  thatj  having  had  information  a 
date  J  they  were  barred^  As  previous  1 
record  in  the  Cleveland  case  disclose 
members  and  trustees  of  the  two  banks 
fell  in  that  category p  and  thus  there 
in  that  case  to  consider  the  effect  o 
on  any  other  persons. 


ognized  the 

and  diS' 

rsons  who 

ons  for  the 
began  or 
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"This  Court  is  of  the  opinion  that  the  same  reasons 
which  led  to  the  disqualification  of  the  trustees 
and  members  of  the  Cleveland  banks,  and  which  bv  the 
voluntary  action  of  the  trustees  of  petitioner  bars 
them  and  their  families  from  participating,  applies 
with  equal  weight  to  the  fourteen  depositors  under 
considerationo 
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"The  relationship  between  a  mutual  savings  bank 
and  its  depositors  is  not  merelv  one  of  debtor 
and  creditor,  but  one  of  agent  and  principal  as 
wello   The  relationship  was  defined  as  long  ago 
as  1896  by  the  then  Circuit  Court  for  this  very 
district  in  a  case,  oddly  enough,  involving  the 
same  petitioner  but  concerned  with  issues  unre- 
lated to  those  in  the  instant  case.   The  Court 
refers  to  Col  let t  >  Treas  <,  v,  Springfield  Savings 
Society  6  13  OoC.CoRo  TTTT     The  Court  in  that  case 
discussed  the  reasons  for  the  existence  of  mutual 
savings  societies  and  concluded  that,  while  the 
relation  of  bank  and  general  depositor  is  simply 
the  ordinary  one  of  debtor  and  creditor,  'the 
relation  of  savings  society,  such  as  defendant, 
and  depositor  is  that  of  agent  and  principal,' 
It  is  elementary  that  an  agent  is  regarded  as  a 
fiduciary,  and  the  relationship  between  agent  and 
principal  is  one  that  implies  trust  and  confidence 
and  unqualified  exercise  of  loyalty,  fidelity  and 
good  faith  in  the  execution  of  its  responsibilities, 
(See  2  O.J,  (2d)  168,  etc,) 


"The  Court  wishes  also  to  state  that  no  criticism 
or  slur  is  intended  for  any  of  the  fourteen 
depositors,  who,  as  far  as  the  record  discloses, 
acted  in  good  faith  and  seized  an  opportunity  to 
make  what  was  represented  to  them  to  be  a  highlv 
lucrative  investments   They  are  not  being  penalized 
by  any  decision  reached  by  this  Courto   Their 
accounts  are  secure,  and  they,  together  with  all 
other  depositors,  are  entitled  to  receive  and  keep 
the  interest  accumulated  to  their  accounts, 

"However,  the  Court  does  find  that  each  of  the  four» 
teen  depositors  did  have  knowledge  or  information 
that  the  officers  or  trustees  of  the  petitioner  had 
discussed  with  individuals  not  associated  with  the 
Society  the  possibility  of  terminating  its  activities^ 
as  a  mutual  savings  bank  and  knew  that  the  officers 
of  an  investing  corporation  had  expressed  an  interest! 
in  exploring  the  acquisition  of  the  Society,  and  that 
their  deposits  were  made  as  a  result  of  such  in- 
formation and  for  the  sole  purpose  of  speculating 
upon  the  possibility  of  participating  in  this  surplus 
and  were  not  made  within  the  usual  and  normal  course 
of  business^" 
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The  facts  present  here  are  quite  analogous  to  and  indeed 

-nger  than  those  in  the  Springfield  Savings  Society  case.   Mere, 

ontrast  to  Springfield,  the  Long  Beach  management  actively 

•icipated  in  the  solicitation  of  savings  accounts  at  Long  Beach, 

;,unts  opened  for  the  purpose  of  obtaining  a  windfall.   The 
I! 
ciples  applied  by  the  Board  in  insisting  upon  the  distribution 

•s  of  the  Merger  Agreement  are  consonant  with  those  applied  bv 

(Ohio  courts  and  with  the  Board's  statutory  and  regulatory  re- 

isibilitieso   Clearlv  on  the  basis  of  the  Ohio  precedents  alone, 

Board  action  in  insisting  upon  the  restrictive  distribution 

s  should  have  been  upheld  as  fair  and  equitable, 

^^'   THE  CALIFORNIA  COMMISSIONER  IS  AN  IN- 
DISPENSABLE PARTY  TO  THE  T^CTTMS;    SINCE 

FirnvA§^N5r^^iTB7^n^TU"i^in^r"TN"TFrF"""''^ — 
TTT?mnpc(7u^ 

The  District  Court  concluded  that  the  appellant  California 
dssioner  was  subject  to  its  jurisdiction  and  accordingly  found 
nnecessarv  to  pass  on  the  Question  of  whether  he  was  an  indis= 
;able  partv  to  the  actions,  since  he  was  at  least  a  proper  party 

I  £2/ 

I  Fo  Suppo  at  po  5  90) 0 

The  California  Commissioner  under  state  law,  supra ,  ppo  21-22, 
required  to  approve  the  Merger  Agreement  in  order  for  it  to  be= 
'  effective  and  he  was  also  required  to  approve  the  issuance  of 


The  California  Commissioner  was  not  and  was  never  made  a  party 
'ivil  Action  NOo  63=1072  PH,  the  action  commenced  in  the  District 
t  on  September  10,  1963, 
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the  Equitable  guarantee  stock  which  is  the  subject  matter  of  thj 
litigatioRo   The  Commissioner  did  approve  the  Merger  Agreement  ; 
D=7),  including  the  disputed  Article  VII,  and  did  authorize  the 
issuance  of  Equitable  stock  conditioned  on  the  stock  being  dis- 
tributed in  accordance  with  the  terms  of  Article  VII  (Exho  D-8) 
A  challenge  to  the  merger  agreement  is  a  challenge  to  the  admin; 
trative  action  of  the  California  Commissioner  and  in  these  circn 
stances  he  is  an  indispensable  party,   MacArthur  Liquors,  InCa 
Palisades  Citizens  Association,  InCo,  265  Fo  2d  372  (DoCo  Cir.|ii 
1959);  Blackmar  v.  Guerre,  342  UoS,  512  (1952);  Hicks  v,  Summerj 
261  F,  2d  752  (DoC,  Ciro,  1958),  cert,  den,  359  U,S,  959  (1959)i 
the  cases  there  cited.   As  was  stated  in  the  MacArthur  Liquors  i 
supra,  at  po  374: 

"The  members  of  the  Board  are  indispensable  I 

parties  to  a  suit  which  seeks  to  set  aside  , 

the  Board's  action,"  I 

The  test  for  an  indispensable  party  was  set  forth  by  this  i 

in  State  of  Washington  v.  United  States,  87  F.  2d  421,  427-428 

as  follows : 

"(1)   Is  the  interest  of  the  absent  party 
distinct  and  severable?   (2)   In  the  absence 
of  such  party,  can  the  court  render  justice 
between  the  parties  before  it?   (3)   Will  the 
decree  made,  in  the  absence  of  such  party, 
have  no  injurious  effect  on  the  interest  of 
such  absent  party?   (4)   Will  the  final  deter= 
mination,  in  the  absence  of  such  party,  be 
consistent  with  equity  and  good  conscience?" 

This  test  has  been  cited  with  approval  in  Moore's  Federal  Pract! 

Volo  3,  Po  2155,  and  again  recently  by  this  Court  in  McShan  v, 
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Urill,  283  F,  2d  462  (I960),   See  also  Shields  Vc  Barrow,  17 

;rd  (58  U.So)  130  (1854),   Applying  this  test,  it  is  obvious 

1  the  interest  of  the  Savings  and  Loan  Commissioner  is  not 

rrable  from  that  of  the  other  parties  to  the  lawsuit  nor  can  a 

:ee  be  entered  without  affecting  his  interesto   Thus,  under  the 

;  set  forth  bv  this  Court,  the  California  Commissioner  clearly 

n  indispensable  partVo 

44/ 
Since,  as  the  California  Commissioner  has  demonstrated,   the 

irict  Court  had  no  jurisdiction  over  him,  and  since,  as  we  have 

)n,  he  was  an  indispensable  party  m  this  litigation,  the  three 

;ons  should  have  been  dismissedo 

CONCLUSION 

The  judgments  of  the  District  Court  should  be  reversed  and  the 

;ons  remanded  to  the  District  Court  for  the  entry  of  orders  dis= 

11/ 
ing  the  actions  with  preiudice  on  the  following  grounds i 


'I  So  as  not  to  burden  the  Court  with  unnecessary  repetition,  the 
rllants  Board  and  Insurance  Corporation  adopt  the  arguments  set 
h  in  the  brief  of  the  California  Commissioner  on  the  issue  of 
District  Court  s  lurisdiction  over  hima 

||  If  this  Court  should  agree  with  the  legal  theories  of  the  Districi 
It  in  all  respects,  it  is  respectfully  requested  that  the  ludgments 
he  District  Court  be  modified  with  respect  to  the  71,183  shares  of 
itable  stock  which  it  ordered  reserved  for  use  in  the  pavment  of 
s  and  attorney  fees,  if  any,  when  allowed  (3R  1648),   While  the 
rict  Court's  judgments  did  not  clearly  set  forth  the  source  from 
h  the  71,183  shares  were  derived,  the  appellees'  proposed  judgment 
•lies  this  information  (3R  1528-1533),   Of  the  71,183  shares,  59,10( 
lesent  the  number  of  shares  attributable  to  former  Long  Beach  share 
ers  who  would  have  been  eligible  to  receive  the  shares  had  they 
tamed  their  accounts  in  Long  Beach  until  September  10,  1963,   In 
i,tion,  6,154  shares  represent  the  number  which  would  have  been  diS' 
utable  with  respect  to  the  share  accounts  opened  at  Long  Beach 

(Continued  on  page  68) 
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1.      The    District    Court   had  no  power   to   change    the    distributin 
terms    of   the   Merger  Agreement    and   to   order   distribution    of   the 
Equitable    stock    on    a   pro   rata   basis    and,    in    the    circumstances,   tl- 
aggrieved   Long   Beach    shareholders,   not   having   sought    to   enjoin   th 
merger,    are   not   entitled   to   any    relief. 


45/      (Continuation) 

aTter   April    2,    1962    in    the    amount   of   $560,000    in    connection   with  i 
transaction    involving  the   payment    of  past    due    attorney    fees    to 
counsel    for   Long   Beach    and  with    respect    to  which    accounts    the 
attorney's   alleged  participation    rights   were   waivedo      The   remainii 
5,923   shares    resulted    from   alleged  errors    in    computing  the    amoum 
distributable    under  the    consent    order   of   October   29,    1963o      Appel 
lees    characterized   the    71,183   shares    as    abandoned    (3R    1529), 
Apparently   the   District    Court    agreed  because    of   the   terms    of  its 
judgments.      As   noted  therein    (3R    1706),    58,179    of   such   shares    rei'i 
sented   part    of   the    585,821    shares    of   stock   which    should  have   beer 
distributed   under  the    consent    order   of   October   29,    1963   to   Long  h> 
shareholders   who  had  nothing   to    gain    from  the    litigation    and   cond 
mg  which    there   was   no   disputeo      The    remaining    13,004    shares    of  In 
71,183    reserved   for   costs    and   counsel    fees    constitute   part    of   th( 
205,829   shares   which    are    in   dispute    and  which    are    distributable 
under   the    District    Courtis    judgments    to   shareholders   who   are    sub 
to   the    restrictive   provisions    of   the   Merger   Agreement, 

The    District   Court    order   allowing   attorney   fees    demonstrate;: 
disposition   made    of   the    71,183   shares    (App,  ,    p,    80a)o      The    court)! 
mitted   them   to   be    used   in   the   payment    of   attorney   fees    to   counsel 
Long   Beach    and   the    Shareholders'    Protective   Committee,      No   other 
shares    were    reserved    for   that   purpose.      As    a   result,    those    Long   hi 
shareholders   who  had  nothing  to    gain    from   the    litigation    instituui 
and   prosecuted   by   the    Shareholders*    Protective    Committee    and  by  bi 
Beach    and   to  whom   58,179    of   the    585,821   undisputed   shares    shouldii 
been    distributed   under   the   consent    order   of   October   29,    1963,    ar( 
quired   to   pay    for   a   portion    of   the    allowed   attorney   fees.      Those 
shareholders    were    represented  by   the    Board   and  not   by   the   Sharehi 
Protective   Committee    (footnote   2,   p,    4),      The   shareholders   who 
stand   to  benefit    from   the    District    Court's    judgments    and  who  wen 
represented   by   the    Shareholders'    Protective   Committee    are    require 
to   utilize    only    13,004   shares    of   the    205,829    disputed   shares,   wh. 
are    distributable    to   them   under   such    judgments,    towards   payment   • 
attorney    fees.      The    inequity    and   unreasonableness    of   this    result 
se If -evident , 

The  District  Court  judgments  should  be  modified  so  that  the 
former  Long  Beach  shareholders  who  gained  nothing  from  this  liti 
gation,    but   whose   participations    rights   were    lessened  by   205,829'' 

(Continued   on   page  69) 
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2,,       In    any   event,    neither    the    law,    the    Long    Beach    Charter, 
)   the    Settlement    Agreement    required    a   pro    rata    distribution    and, 
ilight    of   the    undisputed  material    facts,    the    distribution    terms 
>e    fair   and   equitable    and    therefore    valid, 

3.1      The    California    Commissioner   was    an    indispensable    party    to 
1    actions    and,    since   he   was   not    subject    to   suit    in    the    District 
)rt,    the   actions   must   be    dismissed. 

In    the   event   the   Court    should   conclude    that    a   pro   rata    dis- 
r.bution    of  Equitable    stock   was    legally    required,    regardless    of 
I   facts    and   circumstances   present   here,    and   that    laches    does   not 
J    relief   in   the    circumstances,    the    cases    should  be    remanded   to 
i   District   Court   with    instructions    to   set    aside    the    merger,    and 
Jtake    appropriate    action,    in    light    of   all   now  existing   facts    and 
Lcumstances,    to   divest   Equitable    of   Long   Beach    assets    and 

y      (Continuation) 

ires    of  Equitable    stock,    should  not   bear   any  part    of   the    legal 
)S   which   may   be    finally   awarded    in    these    actions;    the    58,179 
jres,   which   were    reserved  by   the    District    Court    for   payment    of 
:orney    fees    and   which    constitute   part    of   the   585,825    shares    dis» 
rbutable    to   such    Long   Beach   shareholders    under   the    October   29 > 
)3   consent    order,    should   be    ordered   distributed    to   themo       If   any 
jiitable    stock    is    to   be    reserved    for   the   payment    of    legal    fees,    it 
I'Uld  be    out    of   the    205,829   shares    of   stock    distributable    to   those 
:'g   Beach    shareholders,    represented   bv   the    Shareholders'    Protective 
:imittee,    who  were    subject    to   the    restrictive   provisions    of   the 
rger  Agreement,    and  who  benefit  by  the   District   Court's    judgments^ 
i    only    fund   created    or  preserved   through    this    class    action    liti= 
lion    is    the    disputed   205,829    shares.       It    is    onlv   this    fund  which 
imid  be   employed   for  payment    of   counsel    fees,      Abbott^    Puller   ^ 
'rs    Vo    Pevser',    124    F,    2d   524    (DoC    Cir,,    1941)  ;"1Jnited    States    Vo 
j¥ey,    9  8    F,    Suppo    431    (D,    Montana,    1951), 
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liabilities  so  that  a  new  merger  agreement,  without  the  illegal' 
provisions,  mav ,  if  Long  Beach  and  Equitable  should  so  desire,  1 
entered  into  and  submitted  for  the  necessary  approvals  or  dis- 
approvals by  the  respective  members  and  stockholders  of  Long  Be 
and  Equitable  and  by  the  federal  and  state  supervisory  authorit  ; 
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HERER,  Po  Jo 

This  matter  is  pending  in  this  Court  on  an  appeal  on  questions 
f  law  from  an  order  of  the  Common  Pleas  Court  of  Clark  County  in 
n  action  involving  the  dissolution  of  The  Springfield  Savings 
ociety  determining  that  Appellant,  the  City  of  Springfield,  was 
ot  entitled  to  participate  in  the  distribution  of  its  surplus  assets 

The  cause  is  before  the  Court  on  Motion  of  Appellee  to  dismiss 
ie  appeal  for  the  reason  that  Appellant  has  not  filed  its  brief 
id  assignments  of  error  within  the  time  provided  by  Rule  VII  of 
lis  Court  or  shown  good  cause  for  such  failure,  and  for  the  reason 
lat  a  Bill  of  Exceptions  is  required  to  portray  the  claimed  error 
id  none  has  been  filedo   Appellee  has  moved  also  to  strike 
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Appellant's  brief.   Appellant  filed  a  brief  while  this  matter  was 
pending  on  an  appeal  on  questions  of  law  and  fact  but  has  filed  n 
additional  brief  since  such  appeal  was  reduced  to  an  appeal  on 
questions  of  law.   Such  brief  will  be  considered  by  the  Court  as 
a  brief  and  assignments  of  error  on  the  law  appeal  on  the  merits 
Appellee's  Motions  to  strike  this  brief  and  to  dismiss  the  appeal 
for  failure  to  file  brief  and  assignments  of  error  will  be  over- 
ruled.  The  record  discloses  that  no  Bill  of  Exceptions  has  been 
filed  herein  and  the  Court  will  proceed  to  consider  the  appeal  in 
the  light  of  the  record  before  us  in  the  absence  of  a  Bill  of 
Exceptions. 

The  Trustees  of  Appellee  Savings  Society  elected  to  dissolve 
the  Society  voluntarily  as  provided  in  Section  1702o47  (C)(3)  of 
the  Revised  Code.   Neither  the  law  nor  the  Regulations  of  the 
Society  provides  a  method  for,  or  designates  the  persons  who  shal 
be  entitled  to  receive  a  distribution  of  Surplus  assets  upon  dis- 
solution of  the  Society,   Under  such  circumstances,  Section  1702o 
(D)(3)  of  the  Revised  Code  authorizes  the  Trustees  to  determine  £^ 
adopt  a  plan  for  the  distribution  of  such  assetSo   Item  (1)  of  th 
Plan  submitted  to  the  Court  enumerates  the  classes  of  accounts,  t 
owners  of  which  are  to  be  considered  "Depositors".   Among  these  i 
holders  of  certificates  of  deposit  during  the  period  from  10/29/6 
to  2/9/65  and  governmental  authorities  for  whose  account  the  Soci 
held  monies  pursuant  to  the  Uniform  Depository  Act  of  the  State  c 
Ohio  continuously  during  said  period, 
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Item  (4)  of  the  Plan  adopted  by  the  Trustees  provides  that  such 
rplus  shall  be  distributed  as  follows: 

"(a)   To  and  among  such  Depositors  as  the  Court  shall  determine 
be  the  beneficial  owners  of  such  Surplus. 

"(b)   As  between  such  Depositors,  such  Surplus  is  beneficially 
ned  by  each  in  the  proportion  which  his  Deposit  Balance,  bears  to 
e  aggregate  of  the  Deposit  Balance  of  all  Depositors  *  *, 

"(c)   Each  Depositor  who  is  determined  by  the  Court  to  be  a 
neficial  owner  of  the  Surplus  shall  be  entitled  to  receive,  subject 

all  the  terms  and  provisions  of  the  Plan,  at  the  dates  of  dis- 
ibution  determined  in  the  manner  hereinafter  provided,  cash  m  an 
cunt  equal  to  his  proportionate  share  of  Surplus  as  determined  in 
)  above o" 

■  It  is  conceded  in  argument  that  Appellant,  the  City  of  Spring- 
eld,  is  a  "Depositor"  as  defined  in  the  Plan« 

H  Supervisory  power  over  the  dissolution  of  the  Society  is  con= 
rred  upon  the  Common  Pleas  Court  by  Section  1702,49  (G)  of  the 
vised  Code,  to  be  exercised  as  provided  by  Section  1702o50  of  the 
vised  Codec   The  latter  section  empowers  the  Common  Pleas  Court  to 
judicate  the  question  at  issue  here, 

r  The  question  to  be  determined  is  whether  the  Common  Pleas  Court 
red  in  determining  that  Appellant,  the  City  of  Springfield,  was 
t  the  beneficial  owner  of  a  share  in  such  Surplus. 

The  Common  Pleas  Court  approved  the  Plan  of  Distribution  of  the 
sets  of  the  Society  adopted  by  the  Trustees  with  certain  exceptions 
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spelled  out  in  the  judgment  entry  and  determined  that  the  only  t^ 
of  Depositors  entitled  to  share  in  the  surplus  fund  of  the  Socie^ 
are  regular  savings  pass  book  Depositors »  School  Savings  Deposit] 
and  holders  of  Certificates  of  Deposit  other  than  Certificates  c 
Deposit  issued  to  a  governmental  subdivision  under  the  Uniform 
Depository  Act  of  the  State  of  Ohio,  The  Court's  opinion  states 
that  its  decision  is  based  upon  the  reasoning  of  the  Court  in  Inl 
Dissolution  of  the  Cleveland  Savings  Society,  91  Ohio  Law  Abs»  2' 
192  N.E,  (2d)  518, 

In  that  case,  the  Plan  adopted  by  the  Trustees  for  the  d: 
tribution  of  the  Surplus  defined  "Depositors"  as  any  person  holdjj 
or  entitled  to  hold,  a  savings  pass  book  issued  by  the  Society  p 
suant  to  the  rules  and  regulations  relating  to  savings  accounts 
promulgated  by  it  and  provided  that:  "(3)  Subject  to  the  approv 
of  the  court  in  the  Special  Action  hereinafter  provided:  (a)  Th 
Depositors,  as  of  the  close  of  business  December  31,  1958,  and  n 
other  persons,  are  the  beneficial  owners  of,  and  are  entitled  tc 
receive  distribution  of  the  Surplus  of  Societyo" 

Involved  in  that  action  were  the  rights  of  depositors,  forn 
depositors,  including  corporate  depositors,  political  subdivisic 
as  owners  of  public  deposits,  persons  owning  or  interested  in 
Christmas  Club  accounts,  escrow  accounts,  Employees'  United  Stat: 
Savings  Bond  Depositors,  funds  held  by  borrowers,  borrowers'  cor 
struction  loan  funds,  hypothecated  deposits  on  installment  loans 
outstanding  certified  checks  and  outstanding  checks,  official  ch 
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;r  depositors  or  creditors  of  the  Society,  and  other  persons 
might  have  rights  upon  the  assets  of  the  Society. 

At  Pages  32  1,  322,  the  Court  said  that: 

"It  appears  to  this  Court  that  for  any  persons,  or  classes  of 
sons,  to  be  entitled  to  share  in  the  distribution  of  the  remain- 
assets  of  Society,  it  would  be  incumbent  on  them  to  show  in  a 
/ent  dissolution  of  this  kind  that  not  only  a  debtor- creditor 
itionship  had  been  created,  but  also  that  an  intangible  ownership 
jrest  in  the  surplus  had  been  created^   Only  those  persons  who 
Lcated  an  intention  to  become  regular  savings  depositors,  who 
jived  savings  passbooks  as  evidence  of  their  property  interest  in 
Lety,  who  were  entitled  to  receive  dividends  rather  than  interest, 
lothing,  whose  right  to  withdraw  their  funds  was  determined  in 
Drdance  with  the  regulations  and  Rules  Relating  to  Deposits  (See 
Ltion  Exr,  1=D),  had  intangible  ownership  interests  in  Society. 

"Persons  owning  or  interested  in  Christmas  Club  accounts, 
row  accounts.  Employees'  United  States  Savings  Bond  deposits, 
ds  held  for  borrowers p  borrowers'  construction  loan  funds, 
Dthecated  deposits  on  installment  loans,  outstanding  certified 
:ks,  outstanding  checks,  and  official  checks  did  not  meet  the 
Jirements  necessary  to  create  an  intangible  ownership  interest, 
tracts  with  such  persons  were  special  contracts  which  dis» 
guished  them  from  regular  savings  depositors.   They  had  no  savings 
sbooks  in  Society,  received  no  dividends  from  Society,  and  their 
It,  if  any,  to  demand  payment  of  such  funds  was  determinable  in 
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accordance  with  their  special  contracts  or  general  law  and  not 
governed  in  any  way  by  the  regulations  and  Rules  Relating  to  Depsi 
Therefore,  this  Court  finds  that  these  persons,  or  classes  of  pesi 
shall  not  be  entitled  to  share  in  the  distribution  of  the  remairni 
assets  of  Petitioner. 

"Public  funds  were  held  by  Society  for  the  account  of  certan 
municipal  corporations  pursuant  to  special  written  contracts  whih 
were  governed  by  the  provisions  of  the  Uniform  Depository  Act  oltl 
State  of  OhiOo   These  contracts  provided  for  the  payment  of  a  fie( 
rate  of  interest,  the  repayment  of  all  money  held,  and  were  full 
secured  by  obligations  of  the  United  States  of  America^   In  ligh  > 
the  distinctive  nature  of  these  deposits,  as  contrasted  to  the 
regular  savings  deposits  in  Society,  this  Court  finds  that  this 
class  of  depositors  shall  not  be  entitled  to  share  in  the  dis-  > 
tribution  of  the  remaining  assets  of  Petitioner," 

In  Society  for  Savings  in  the  City  of  Cleveland  Vo  Peck,  Ts 
Commro,  161  Ohio  St,  122,  118  N.E,  (2d)  651,  the  court  held  that 
the  depositors  owned  the  capital,  surplus,  reserve  fund  and  un- 
divided profits  of  a  Savings  Society,  The  court  noted  that  the 
same  principle  had  been  expressed  by  courts  of  other  states  in  ; 
Bank  Commissioners  Vo  Watertown  Savings  Bank,  81  Conno,  261,  70! 
A,  ,  1038;  Barrett  Vo  Bloomfield  Savings  Institution,  64  N,J,  Eq^ 
425,  54  A,  543;  Huntington  v.  Savings  Bank,  96  U^S,  388,  24  L„  I 
777;  Lewis,  Admr. ,  v,  Lynn  Institution  for  Savings,  148  Mass,,  2 
19  N,E,,  365;  Cogswall  v,  Rockingham  Ten  Cents  Savings  Bank,  59 
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3  Worcester  County  Insto  for  Savings  v.  City  of  Worcester,  10 
ithing  (MasSo),  128,  and  Providence  Inst,  for  Savings  v,  Gardner 
0.1.,  484o 

We  must  begin  our  consideration  of  the  question  at  issue  here, 
vn,  with  the  general  proposition  that  ordinarily  the  Depositors 
fthe  Springfield  Savings  Society,  including  all  holders  of 
jtificates  of  deposit,  own  the  beneficial  interest  in  the  Surplus, 
ithe  case  here,  unlike  in  In  Re  Dissolution  of  Cleveland  Savings 
jiety,  supra,  the  Plan  of  Distribution  adopted  by  the  Trustees 
5ined  governmental  authorities  as  Depositors,   Also,  in  that  case, 
1  Trustees  specified  the  type  of  Depositors  entitled  to  share  in 
1  distribution  of  the  SurpluSo   Here,  the  Plan  adopted  bv  the 
rstees  empowered  the  Court  to  determine  what  Depositors  were  the 
jeficial  owners  of  the  Surplus,   In  the  Cleveland  case,  the  plan 
jpted  by  the  Trustees  eliminated  every  depositor  from  partici= 
lion  in  the  Surplus  excepting  the  holders  of  savings  pass  books  who 
seived  dividends  rather  than  interest  and  whose  right  to  withdraw 
lir  funds  was  determined  in  accordance  with  the  regulations  and 
les  Relating  to  Deposits^   Here,  the  court  determined  that  holders 
Fcertif icates  of  deposit,  other  than  governmental  agencies,  were 
Jeficial  owners  of  the  Surplus,   The  City  of  Springfield  was 
5ied  the  right  to  participate  in  the  distribution  of  the  Surplus 
)ely  because  the  Society  was  required  by  Section  135ol6  of  the 
l.ised  Code  to  pledge  security  for  the  City's  deposit  o 


7a  - 


J! 


The  claim  filed  bv  the  City  of  Springfield  is  predicated  ui)n 
claimed  deposits  in  the  nature  of  a  checking  account,  Time  Cert  *i( 
Active  Deposits  (Savings  Society)  ,  Active  Deposits  (commercial  hnl 
Project  Expenditure  Account  (commercial  bank),  and  Project  Expeili. 
ture  Account  (Savings  Society),  In  the  absence  of  a  bill  of  excip: 
or  a  finding  by  the  court  of  Appellant's  ownership  of  such  accoiiti 
we  know  nothing  about  the  nature  of  such  accounts  or  if  they  exit 
excepting  that  the  Petition  herein  states  that  Appellant  has  Deps 
in  the  Society  pursuant  to  the  Uniform  Depository  Act  and  the  jilg 
ment  entry  states  that  holders  of  Certificates  of  Deposit,  other 
than  governmental  subdivisions,  shall  share  in  the  distribution  if 
the  Surplus  0  We  can  assume,  therefore,  only  that  the  City  owns  (, 
Certificates  of  Deposit  in  some  amount  pursuant  to  the  provisio 
the    Uniform  Depository   Act    of  the    State   of  Ohio,  ! 

In   the    opinion   of   Bank   Commissioners   Vo    Watertown   Savings   Em 
supra,    it    is    said   that: 

"It    is    true    that    the   profits    or   income    of   savings-banks    are 
not    all   payable    at    the    same    time    or   in    the   same   way^    and  that    thy 
may   be   held   by   the   bank    as    a    fund   until   they  have    reached   a   specf 
amounto      This    is    for   the   sole   purpose    of  protecting   depositors 
against   unforeseen    contingencies.      There    is   nothing   in    these 
statutes   which   militates    against    the    general   proposition    that   th 
income    or  profits    of   savings-banks   belong   to   the    depositors    and 
a  part    of   the    deposits.       In    the   end,    it    is    the    general    spirit    ar 
purpose    of   the    charters    of   savings-banks    and   of   the    laws    of  this 
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\re ,    that    depositors,    or    their    representatives,    are   entitled    to 

the   pecuniary   benefits    arising    from   the    deposits,    less    the 
ij;onable   expenses    that    may   be    chargeable    thereon/'      (Emphasis 
':his    Courto) 

In    Barrett    Vo    Bloomfield    Savings    Institution,    supra,    it    is 
lii  on    Page    434    in   the    opinion    in   quoting  with    approval    from  the 
liiion    in    Hannon    v.    Williams,    7    Stew   Eq,,    255: 

"In    a   savings    bank    the    depositors   bear,    in    great    degree,    the 
n;   relation    to  each    other   and   to   the   property   of    the   bank    as    do 
e stockholders    in    other   monetary    institutions.      To   the    corporation 
(S;lf  they    occupy    the    double    relation    of   stockholders    and   creditors 
prosperity   they   are    the    stockholders    among  whom   the   profits    are 
vdedo       In   case    of   insolvency    they   are    the    creditors,    and   usually 
eonly    creditors,    among  whom   the    remaining   assets    are    to  be    dis- 
puted," 
l|    The   Surplus   here    is    the    fruit   of  the   deposits.      It   is    a  part 

he    deposits    and  belongs    to   the    Depositors    just    as    an    apple    is    a 
I;,   of   and  belongs    to   the   tree   which   brought    it    into  beingo 

In   Lewis,    Admr,    Vo    Lynn    Institution    for   Savings,    supra,    it    is 

at  page    243   of   the   opinion   that: 

"*    *    *    the    fundamental    idea  has   never  been    departed    from,    that 
Ithe    funds    and   investments    of   a   savings    bank    are   held  exclusively 
rthe   benefit    and   security    of   the    depositors    *    *    *o" 

IVe    cannot   conclude,    as    did   the    court   below,    that   the    Uniform 
P'sitory   Act   should   operate   to   deprive    governmental   subdivisions 
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of   any   benefit    accruing   to    their    deposits    of   public    fundSo      A 
portion    of   the    funds    of    the    City   of   Springfield   were   withheld  b> 
the    Society   to   create    the    Surplus    for  the   benefit    and   security  c 
all    of   the   Depositors    of   the    Society,      Since   the   Surplus   was 
created   for   the   benefit    and   security   of   the    Depositors,   we    see  r 
reason   to   deprive    the   City   of   the   benefits    of    the    Surplus   becaus 
the   State   has    required   the   pledge    of   securities    for   the    added 
security   of   the   City's    deposits.      This    added  protection    affordec 
the   public   by   the    Uniform   Depository   Act    in   no  way   alters    the 
status    of   the   City's    deposit.      In   Eastman    v,    Ohio   Mutual    Saving* 
and   Loan   Company,    20    Ohio    Law    Abs,,    506,    it    was    said   that    the    f<t 
that   a   deposit    is    secured  by  pledge    of   securities    does    not    chanj 
the    character   of   a    deposit.      The    fact    that    security   is    given   foi 
a   governmental   subdivision's    deposit    is    a   fact    to  be    considered 
only  when    the    assets    of   the    Society    are    insufficient    to   repay   t 
deposits.      The   Common    Pleas    Court    did  not    follow   the   holding  in^l 
Cleveland   case    that    only    owners    of   deposits    evidenced   by  passbo(S 
are   entitled   to   share    in    the   Surplus,      The   Court   here    allowed  tl 
holders    of  Certificates    of   Deposit    other   than    governmental    sub 
divisions    to   share    in    the    Surplus, 

There   may   be    some    facts    relative   to   the   City's    Certificate^ 
Deposit   which   would   distinguish   them   from   other  Certificates    of 
Deposit    and  would   support    a   conclusion    that    the   City's   Certific 
did  not    entitle    it    to   participate    in   the    Surplus,      Section    135« 
the    Revised  Code   provides    that    the    appropriate   board   shall    awat^ 


i 
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eosit    to   the    financial    institution    offering   to   pay    the   highest 
ae   of    interest    which    can    legally   be    paid.       It    may   be    that    the 
iy  enjoyed    a    rate    of   return    on    its    Certificates    of    Deposit    in 
xess    of   the    rate    of    return    paid   by    the    Society    to    other  holders 
f Certificates    of   Deposit    and   of  passbooks    and   of    other   deposits 
Bmitted   to  participate    in    the    Surplus    as    to   warrant    a    finding 
it   the   City  has    enjoyed   such    special   benefits    beyond   its    con- 
rbution    to   the    Society's    Surplus    that    it    should  not    share    therein 
;ause    it    is    in    a    different    class    than    other   Depositors*      But, 
II  Court    did   not    base    its    judgment    on    such    distinction^      The 
jgment,    as    shown   by    the   Court's    opinion,    was    based    solely   upon 
11  fact    that    the    City's    Deposit  was    secured  by   pledge    of   securities,, 
'     In   Andrews    v.    Board   of   Liquor  Control,    164   Ohio   Sto    275,    131 
,  .    (2d)    390,    the    Court   held    that: 

"3fl       It    is    an    invariable    rule    that   the    court    speaks    only 
nough    its    journal,    and  where    its    opinion    and   its    journal    are    in 
r.flict    the    latter   controls    and   the    former  must   be    disregarded^ 

"4o      However,    where    it    is    essential    in    the    interest    of   justice 
)   a   reviewing   court   to   ascertain   the    grounds   upon   which    a    judgment 
^a    lower   court    is    founded,    and   the   judgment   entry   fails   to   disclose 

i^   grounds,    resort    may   be   had   to   the    opinion    of   the    lower   court    to 

i 

fertam   those    grounds," 

If    At    281,    the   Court   said   that    resort    could  be   had   to    the    opinion 
fthe    lower   court    to   ascertain   the    grounds    upon  which    a   judgment    is 
iidered  where    there    is   no   conflict   between    the    opinion    and   the 
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judgment  entrv.  There  is  no  such  conflict  here  and  we  have  deeird 
it  essential  in  the  interests  of  justice  to  examine  the  opinion  f 
the  Common  Pleas  Court  to  ascertain  the  grounds  upon  which  its  jd 
ment  was  founded. 

We  conclude  that  the  Common  Pleas  Court  erred  in  denying  th 
City  of  Springfield  a  right  to  share  in  the  Surplus  arising  out  f 
its  ownership  of  Certificates  of  Deposit  because  such  deposit  wa 
secured  as  required  by  the  Uniform  Depository  Act  of  the  State  c 
Ohio, 

The  judgment  of  the  Common  Pleas  Court  will,  therefore,  be 
reversed  and  the  cause  will  be  remanded  to  that  Court  for  furthe, 
proceedings  according  to  law,  j.- 

■4 

'  aeooeaaootoooaoaaooaaaoaa  ' 

i 

CRAWFORD  and  KERNS,  JJ. ,  concur.  m 
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IN  THE  COURT  OF  COMMON  PLEAS  OF  CLARK  COUNTY,  OHIO 


In  the  matter  of; 

THE  DISSOLUTION  OF  THE 
SPRINGFIELD  SAVINGS  SOCIETY 
OF  CLARK  COUNTY,  OHIO 


CASE    NO.    60513 
DECISION 


GOLDMAN,    J. 

This  matter  is  before  the  Court  on  a  petition 
for  judicial  supervision  of  proceedings  in  dissolution 
filed  by  the  Springfield  Savings  Society  of  Clark  County, 
Ohio,  hereinafter  referred  to  as  "the  petitioner/' 

The  action  was  instituted  pursuant  to  section 
1702^50  of  the  Revised  Code  of  Ohio,  a  part  of  the  chapter 
on  nonprofit  corporations,  and  deals  specifically  with  the 
jurisdiction  of  the  Court  in  winding  up  the  affairs  of  a 
voluntarily  dissolved  corporation^ 

Petitioner  is  a  corporation  organized  in  1873 
as  a  mutual  savings  society  without  capital  stocko 

On  December  31,  1933,  it  was  reincorporated 
due  to  a  change  in  the  law,  and  from  those  dates  until 
February  9,  1965,  it  carried  on  its  business  as  a  mutual 
savings  society  pursuant  to  chapter  1109  RoC, 
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judgi^ent  entrv.  There  is  no  such  conflict  here  and  we  have  deemd 
it  essential  in  the  interests  of  justice  to  examine  the  opinion  (E 
the  Common  Pleas  Court  to  ascertain  the  grounds  upon  which  its  jidj 

ment  was  founded. 

We  conclude  that  the  Common  Pleas  Court  erred  in  denying  th( 
City  of  Springfield  a  right  to  share  in  the  Surplus  arising  out  .f 
its  ownership  of  Certificates  of  Deposit  because  such  deposit  wa: 
secured  as  required  by  the  Uniform  Depository  Act  of  the  State  o 

Ohio. 

The  judgment  of  the  Common  Pleas  Court  will,  therefore,  be 
reversed  and  the  cause  will  be  remanded  to  that  Court  for  furthe 
proceedings  according  to  law. 


0,00«,0«0«00««OOC)000009aO 


CRAWFORD  and  KERNS,  JJ. ,  concur. 
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IN  THE  COURT  OF  COMMON  PLEAS  OF  CLARK  COUNTY,  OHIO 


In  the  matter  of; 

THE  DISSOLUTION  OF  THE 
SPRINGFIELD  SAVINGS  SOCIETY 
OF  CLARK  COUNTY,  OHIO 


CASE    N0<,    60513 
DECISION 


GOLDMAN,    Jo 

This  matter  is  before  the  Court  on  a  petition 
for  judicial  supervision  of  proceedings  in  dissolution 
filed  by  the  Springfield  Savings  Society  of  Clark  County, 
Ohio,  hereinafter  referred  to  as  "the  petitioner," 

The  action  was  instituted  pursuant  to  section 
1702<,50  of  the  Revised  Code  of  Ohio,  a  part  of  the  chapter 
on  nonprofit  corporations,  and  deals  specifically  with  the 
jurisdiction  of  the  Court  in  winding  up  the  affairs  of  a 
voluntarily  dissolved  corporation* 

Petitioner  is  a  corporation  organized  in  1873 
as  a  mutual  savings  society  without  capital  stock. 

On  December  31,  1933,  it  was  reincorporated 
due  to  a  change  in  the  law,  and  from  those  dates  until 
February  9,  1965,  it  carried  on  its  business  as  a  mutual 
savings  society  pursuant  to  chapter  1109  R.Co 
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The  First  State  Bank  in  the  village  of  South 
Charleston,  Ohio,  was  acquired  by  petitioner  on  or  about 
June  10,  1950.   The  Savings  Society  Commercial  Bank,  with 
offices  in  Springfield,  Ohio,  was  organized  by  petitioner 
on  April  20,  1956,   Each  of  these  two  banks  were  there- 
after  operated  as  subsidiary  corporations  of  petitioner 
as  commercial,  savings,  and  special  plan  bankso 

On  February  6,  1965,  the  above  two  institu- 
tions were  merged  and  their  name  changed  to  "The  Spring- 
field Bank,"  and  thereafter  all  of  the  facilities  and 
operations  of  the  newly  merged  and  named  institution  and 
those  of  petitioner  were  combined  under  the  name  "The 
Springfield  Bank," 

On  February  8,  1965,  all  of  the  outstanding 
shares  of  the  newly  created  Springfield  Bank  were  sold 
to  the  Ohio  Center  Corporation,  an  Ohio  corporation^ 

On  February  9,  1965,  petitioner  sold  and 
transferred  to  the  Springfield  Bank  all  of  its  operating 
assets,  and  received  from  the  Ohio  Center  Corporation  and 
the  Springfield  Bank,  in  payment  for  all  of  its  assets, 
the  sum  of  $2 , 504 , 333o 31  in  cash.   On  that  date  also  the 
Springfield  Bank  assumed  petitioner's  deposits  and 
liabi lities . 

All  of  the  issues  dealt  with  in  this  opinion 

relate  to  the  proper  distribution  of  this  sum  of  money, 
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in  some  instances  referred  to  in  the  record  as  "net  assets" 
of  petitioner,  and  in  other  instances  as  "surplus  fund," 
It  might  be  pointed  out  that  section  1109,10  R.C,  defines 
"surplus  fund"  as  the  "net  assets"  of  a  society  for  savings 
or  of  a  savings  society  over  and  above  the  amount  of  its 
debts  and  deposits,  etc.   Thus,  when  either  term  is  used, 
we  are  referring  to  the  $2,504,333.31  which  petitioner  has 
on  its  hands  for  distribution. 

The  transactions  involving  the  merger  and  the 
sale  of  assets  were  undertaken  pursuant  to  an  agreement 
entered  into  on  June  17,  1964,  by  and  between  the  trustees 
of  petitioner  and  the  Ohio  Center  Corporation,  and  the  sale 
and  acts  of  the  trustees  taken  in  connection  with  the 
execution  and  performance  of  the  agreement  were  approved 
by  resolution  adopted  at  a  special  meeting  of  the  members 
and  other  depositors  of  petitioner  on  December  8,  1964, 

All  of  the  above  transactions  were  approved 
by  the  Superintendent  of  Banks  of  the  State  of  Ohio  and 
the  Federal  Deposit  Insurance  Corporation,  and  were  under- 
taken and  completed  according  to  law. 

None  of  the  transactions  or  proceedings  above 
described  were  questioned  or  challenged,  and  the  legality 
or  validity  of  these  proceedings  are  not  an  issue  in  this 
action. 


15a  - 


On  February  10,  1965,  following  sale  of  its 
assets  as  described,  and  as  authorized  by  section  1702,47 
(C)  (3),  the  trustees  of  petitioner  adopted  a  resolution 
to  dissolve  its  corporate  existence  as  a  mutual  savings 
society,  and  on  February  16,  1965,  a  certificate  of  dis- 
solution was  filed  in  the  office  of  the  Secretary  of  State* 

Also  on  February  10,  1965,  and  pursuant  to 
section  1702.49  (D)  (3),  the  trustees  of  the  petitioner 
adopted  a  plan  to  distribute  the  cash  it  received  as  the 
sales  price  for  its  operatingp  investment,  and  other  assets 
This  plan  proposed  that  the  surplus  fund  be  distributed 
to  and  among  such  type  or  types  of  former  depositors  of 
the  petitioner  as  the  Court  shall  determine  to  be  the 
beneficial  owners  as  set  forth  in  the  plan,  and  further 
that  each  depositor  found  entitled  to  share  in  the  surplus 
assets  shall  be  entitled  to  share  in  the  proportion  that 
his  deposit  balance  bears  to  the  aggregate  of  the  deposit 
balances  of  all  eligible  depositors,    (All  underlining 
in  this  opinion  is  by  the  Courto) 

The  term  "deposit  balance"  is  defined  in  the 


plan  as: 


(a)   the  amount  of  the  lowest  credit  balance  in 
the  account  or  to  the  credit  of  an  eligible 
depositor  during  the  period  commencing  with 
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the  opening  of  business  on  October  29,  1964, 
and  ending  with  the  assumption  of  the  petit- 
ioner's time  and  demand  deposit  liability 
by  the  Springfield  Bank  (which  was  on  Feb- 
ruary 9 ,  1965) ;  or 
(b)   the  face  amount  of  a  time  certificate  of 
deposit  owned  by  an  eligible  depositor 
continuously  during  the  above  described 
period ; 
excluding,  however,  any  amount  deposited  or  caused  to  be 
deposited  to  the  credit  of  an  eligible  depositor  in  an 
account,  by  the  purchase  of  a  time  certificate  of  deposit 
or  otherwise,  after  June  18,  1963,  by  persons  with  certain 
knowledge  and  information  as  more  particularly  described 
in  said  plan,  and  any  amounts  credited  after  June  18, 
1963,  as  interest  on  any  amounts  so  deposited  or  caused 
to  be  deposited  by  such  persons* 

Further  comment  on  the  significance  of 
several  of  the  dates  noted  would  be  helpful,  and  is  as 
follows  : 

The  record  discloses  that  June  18,  1963,  is 
the  date  on  which  discussions  began  between  officers  and 
trustees  of  petitioner  and  a  third  person  relative  to  its 
conversion  from  a  mutual  savings  society  to  a  stock 
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company,  and  that  after  that  date  several  more  meetings 
were  held  by  the  same  persons  at  which  the  subject  was 
further  discussed  and  explored* 

October  29,  1964,  is  the  date  on  which 
approximately  26,000  copies  of  a  letter  were  mailed  to 
all  depositors  over  the  signature  of  the  president  of 
petitioner,  in  which  they  were  notified  for  the  first  time 
that  the  trustees  had  approved  the  combining  of  the 
facilities  of  the  various  banks  into  one  institution 
to  be  known  as  "The  Springfield  Bank,"  and  notifying 
the  depositors  further  that  qualifying  depositors  could 
look  forward  to  participating  in  the  surplus  distribution 
in  dissolution,  of  the  remaining  assets  of  the  Savings 
Society,  by  further  advising  them  that  the  extent  of 
participation  in  the  distribution  would  probably  be  based 
upon  the  amount  of  deposit  on  the  date  the  letter  was 
mailed,  to-wit,  October  29,  1964,  or  on  the  date  of 
closing  of  the  sale  of  Society's  assets  (which  was 
February  9^  1965),  whichever  was  lower^   The  letter 
also  gave  notice  of  a  meeting  to  be  held  on  December  8, 
1964,  at  which  time  the  transactions  involved  in  the 
changes  would  be  submitted  to  the  members  and  depositors 
for  their  approval   A  summary  of  the  terms  of  the 
proposed  sale  and  an  explanation  and  the  reasons  for  the 
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proposed  transactions  was  likewise  included,  so  that  full 
knowledge  of  what  had  happened  and  what  was  likely  t o 
happen  was  imparted  on  October  29,  1964 . 

February  9,  1965,  is  the  date  when  petition- 
er's deposit  liabilities  were  assumed  by  the  Ohio  Center 
Corporation  and  the  Springfield  Bank<, 

Thereafter,  on  February  20,  1965,  the  petition 
before  this  Court  for  judicial  supervision  of  the  proceed^ 
ings  in  dissolution  was  filedj  and  the  Court  in  particular 
was  asked  to  determine  the  rights  of  the  various  types  of 
depositors  set  forth  in  the  petition  and  in  the  plan  of 
distribution  which  was  attached  thereto,  in  and  to  the 
surplus  fund  and  the  other  assets  of  petitioner  and  how 
the  shares  should  be  determined  and  paid,  and  the  Court 
was  asked  for  further  guidance  with  respect  to  such  other 
and  additional  matters  with  respect  to  which  the  Court  may 
wish  to  order  and  adjudge. 

Upon  filing  of  this  petition,  the  Court  issued 
some  orders  with  respect  to  a  number  of  matters  incident 
to  winding  upj,  which  included  the  matter  of  the  notices 
which  were  to  issue  and  the  manner  in  which  claims  were 
to  be  presentedj,  dates  were  set  for  a  preliminary  hearing 
on  claims,  objections,  statements  and  stays  of  action,  and 
several  hearings  were  held  with  respect  to  these  matters 
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and  proper  orders  madco 

Testimony  in  connection  with  certain  issues 
was  concluded  on  May  19,  1965;   briefs  dealing  with  the 
same  were  ordered  filed  by  June  1,  1965*   The  issues 
raised  and  arising  out  of  the  previous  filing  of  various 
claims  and  statements  were  then  submitted  to  the  Court 
for  decision  on  the  basis  of  the  record  made  up  of  the 
testimony,  exhibits  and  briefs. 

This  opinion  will  therefore  concern  itself 
primarily  with  the  determination  of  which  types  of 
depositors  shall  be  entitled  to  participate  in  the  distri 
bution  of  the  cash  surplus  of  petitionero 

There  are  few  reported  cases  dealing  with 
the  issues  before  this  Court,  but  it  is  appropriate  to 
note  that  many  of  the  questions  which  have  been  raised  in 
this  case  were  similarly  raised  and  considered  in  the 
case  of  In  re  Dissolution  of  the  Cleveland  Savings 
Society,  25  0.0,  (2d)  402,  which  is  reported  also  in 
91  O.L.A.j  page  289c   This  case  arose  out  of  the  sale 
by  the  Cleveland  Savings  Society,  which  was  also  a  mutual 
savings  bank,  of  its  assets  to  the  Society  National  Bank 
of  Cleveland  and  the  subsequent  dissolution  of  the 
Cleveland  Savings  Society  and  the  distribution  of  its 
surplus  funds  0 
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The  Court  has  carefully  considered  that 
decision,  and  finds  itself  in  general  agreement  with  the 
reasoning  and  the  conclusions  reached  in  that  case.   In 
this  opinion  reference  will  be  made  to  it,  and  for  the 
sake  of  brevity  this  Court  will  refer  to  it  simply  as 
"the  Cleveland  caseo" 

We  come  now  to  a  consideration  of  the  several 
issues  to  be  determined  by  this  Court, 

Oo  So  Kelly  Company  and  one  Thomas  Ro 
Laudermilk ,  both  of  the  city  of  Springfield,  Ohio, 
filed  claims  seeking  to  participate  in  the  distribution 
of  the  surplus  funds  as  former  depositorso 

Oo  So  Kelly  Company  was  a  substantial 
depositor  in  the  Springfield  Savings  Society  from  1952 
to  1956o   In  1956  the  law  was  changed  prohibiting  a 
savings  society  from  accepting  deposits  from  corporations 
for  profit  such  as  Oo  S,  Kelly,  resulting  in  the  estab- 
lishment of  the  Springfield  Society  Commercial  Bank  as 
a  subsidiary  of  the  Savings  Society  as  previously  notedo 

Kelly  accordingly  withdrew  its  deposit  from 
the  Savings  Society  and  transferred  it  to  the  Springfield 
Society  Commercial  Banko   It  now  claims  that,  by  reason 
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of  these  circumstances,  its  interest  in  the  surplus  of 
the  Savings  Society  has  in  effect  been  preserved  notwith- 
standing such  change,  and  that,  in  view  of  its  uninter- 
rupted and  continuous  status  as  a  depositor  first  in  the 
Savings  Society  and  thereafter  in  the  Commercial  Bank, 
it  has  contributed  to  the  accumulation  of  the  undistributed 
net  surplus  and  ought  therefore  be  entitled  to  participate 
along  with  all  other  depositors  who  may  be  considered  and 
declared  eligible  to  do  so, 

Laudermi Ik  was  an  individual  depositor  in 
the  Springfield  Savings  Society  from  1943  to  1963,  at 
which  time  his  account  was  closed^   No  reason  was  offered 
for  the  closing  of  the  accounto   He  now  asserts  that  his 
deposit  contributed  to  the  prosperity  of  the  bank  and  was 
proportionately  responsible  for  the  Society's  favorable 
financial  condition,  and  that  he  ought  therefore  be 
entitled  to  participate  along  with  current  depositors 
in  the  distribution  of  the  surplus. 

This  Court  finds  that  there  is  some  merit  to 
these  claims,  in  that  each  claimant  undoubtedly  did  to 
some  extent  at  least,  by  reason  of  their  association  with 
petitioner,  contribute  to  the  well-being  and  prosperity 
of  the  Springfield  Savings  Society.   In  this  respect, 
however,  these  claimants  may  be  like  hundreds  or  perhaps 
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thousands  of  other  depositors  who  at  one  time  either  had 
deposits  in  the  Savings  Society  or  did  business  with  it 
and  may  have  withdrawn  their  deposits  or  accounts  from 
petitioner  for  one  reason  or  another,  not  knowing  nor 
having  any  reason  to  anticipate  the  chain  of  events  which 
resulted  in  the  dissolution  of  that  institution  and  the 
resulting  windfall  now  to  be  distributed.   Indeed,  it 
may  be  said  with  reason  that  every  one  of  the  untold 
thousands  who  have  ever  done  business  with  or  made  a 
deposit  with  the  Savings  Society  since  its  organization 
in  1873  have  in  a  sense  contributed  to  its  affluent 
position  e 

Unfortunately,  however,  neither  claimant  was 
a  depositor  of  petitioner  at  any  time  after  and  between 
October  29,  1964,  and  February  9,  1965o   The  issue  which 
the  Court  has  to  determine  is  whether  or  not  either  of 
them  are  lawfully  entitled  as  former,  but  not  current, 
depositors  to  share  and  participate  in  the  distribution 
of  the  surplus  fund. 

This  exact  issue  was  raised  and  carefully 
considered  in  the  Cleveland  case,  and  the  conclusion  there 
reached  may  be  found  in  the  sixty  syllabus  of  the  decision 
in  that  case  as  it  appears  in  25  OoO«  (2d),  and  is  as 
follows : 
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"The  persons  entitled  to  share  in  the  remain- 
ing assets  of  a  mutual  savings  bank  are  those 
persons  who  have  deposits  in  the  bank  at  the  time 
of  winding  up/' 

In  the  same  case  as  it  is  reported  in 
91  0,L=A.,  the  sixth  syllabus  states  the  rule  more  pre- 
cisely, and  it  is  as  follows: 

"Surplus  in  a  mutual  savings  bank  is  held 
primarily  for  the  protection  of  current  depositors 
and  not  former  depositorso" 

The  Court  in  that  case  reasoned  that  the 
surplus  was  created  and  maintained  in  the  main  for  the 
protection  of  existing  depositors  from  loss,  and  that  when 
any  person  ceased  to  be  a  depositor  his  interest  in  the 
surplus  was  at  an  endo   Such  a  person,  it  held,  was  no 
longer  liable  to  contribute  to  any  loss  to  which  the 
remaining  depositors  might  be  subjected,  nor  had  they  any 
right  to  receive  further  dividendSo 

With  respect  further  to  the  nature  of  the 
interest  of  the  depositors  of  a  mutual  savings  bank  upon 
which  their  right  to  share  in  the  surplus  fund  depends, 
the  Supreme  Court  of  the  United  States,  in  the  case  of 
Society  for  Savings  in  the  City  of  Cleveland  v.  Bowers, 
Tax  Commro .  349  U,So  143,  stated: 
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"To  maintain  their  intangible  ownership 
interest  they  must  maintain  their  deposits.   If 
a  depositor  withdraws  from  the  bank,  he  receives 
only  his  deposits  and  interesto" 

In  the  case  of  Morristown  Institution  for 
Savings  v,    Roberts,  a  New  Jersey  case,  reported  in 
42  NoJ«Eq,,  496,  the  same  issue  was  being  considered,  and 
it  was  there  held  that  the  surplus  of  a  mutual  savings 
bank  belonged  to  current  depositors  to  the  exclusion  of 
all  those  who  had  withdrawn  their  deposits  at  that  time* 
At  page  498  the  Court  in  that  case  stated: 

"The  State  has  no  right  to  the  surpluSo   Nor 
have  those  who  were  depositors  but  withdrew  their 
deposits  before  the  institution  of  the  winding  up 
proceedings  any  claim  to  ito   The  surplus  was 
created  and  maintained  for  the  protection  of 
depositors  from  loss  by  reason  of  the  depreciation 
of  securities,  etCo,  to  protect  them  against  the 
casualties  and  contingencies  to  which  the  funds 
of  the  institution  were  liable  and  which  might 
impair  their  depositSo   It  stood  as  such  indemnity 
to  the  depositors  who  were  such  for  the  time  beinga 
So  long  as  a  person  continued  to  be  a  depositor, 
so  long  it  stood  for  his  protection,  and  when  by 
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withdrawing  his  funds  he  ceased  to  be  a  depositor, 
his  interest  in  it  was  at  an  end,,   He  thus 
relinquished  his  interest  in  it,  and  as  he  would 
not  be  liable  to  contribute  to  any  loss  to  which 
the  remaining  depositors  might  be  subjected,  so 
on  the  other  hand  he  would  not  be  entitled  to  any 
participation  in  the  surpluSo" 

The  statements  and  briefs  of  both  Kelly  and 
Laudermilk  fail  to  cite  a  single  citation  or  decision  of 
any  court  holding  contrary  to  the  views  and  decisions 
above  noted 

Thus,  while  this  Court  agrees  that  former 
depositors  and  customers  of  the  Savings  Society  certainly 
helped  it  to  prosper  and  thus  in  an  indirect  way  contri- 
buted to  building  up  the  net  assets  of  the  institution, 
nevertheless  this  Court  cannot  find  any  legal  basis  upon 
which  it  can  properly  allow  their  claims* 

The  Court  rules,  therefore,  that  Oo  S,  Kelly 
Company  and  Laudermilk  are  not  entitled  to  share  in  the 
distribution  of  the  surplus  funds,  and  their  claims  are 
denied , 
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Leonard  Epstein  filed  a  statement  in  opposit- 
ion to  the  plan  of  distribution  proposed  by  petitioner* 
He  opened  a  deposit  with  petitioner  on  December  9,  1964, 
which  was  only  one  day  after  a  meeting  was  held  by  the 
depositors  and  members  of  the  Savings  Society  to  authorize 
the  sale  and  transfer  of  all  of  the  assets  of  the  Society 
and  to  approve  and  ratify  the  actions  of  the  trustees  taken 
in  connection  with  the  proposed  transactions p  of  which 
meeting  notice  was  given  in  the  letter  of  October  29,  1964 , 
previously  describedc   On  that  date p  to-wit  December  9p 
1964,  claimant  deposited  $25o00  by  mail,  but  later  in- 
creased his  deposit  so  that  by  December  29j  1964,  the 
balance  in  his  account  was  $3,625a00o 

In  his  statement  he  claims  that  he  was  not 
informed  until  March  1965  that  the  petitioner  had  sold 
its  assetSj  had  voted  to  dissolve  and  distribute  its 
surplus  to  depositors,  and  that  persons  who  were  not 
depositors  prior  to  October  29b  1964,  would  not  share  in 
the  distribution  of  this  surpluSo   He  complains  that  this 
denial  of  his  right  to  participate  amounts  to  illegal 
discrimination  against  all  persons  who  became  depositors 
of  the  petitioner  after  October  29,  1964,  and  he  asserts 
that  the  trustees  were  required  to  distribute  this  surplus 
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to   all   who   were    depositors    on   the    date    the    Springfield 
Bank   assumed  petitioner's    liabilities,   which   was    February 
9,    1965. 

It   should   be    remembered   that   October   29,    1964, 
was    the    date   when   more    than    26,000    copies    of   a    letter 
(Petitioner's    Exhibit    B)    were    sent   out   to    depositors    and 
others,    advising   that    the    trustees   had   approved   the 
various    transfers   hereinbefore    set    forth,    all    of  which   was 
previously   mentioned   in    this    opiniono      Following   is   part 
of   the   exact    language    contained    in    that    letter: 

•'In    the    opinion   of   counsel^    the   extent    of 
participation   in   this   distribution   will  be   based  upon   the 
amount   of   deposit    on   the    date    this    letter   is    mailed,    or 
on   the   date   of  the   closing   of   the   sale    of   Society's    assets , 
whichever  is    lowero    „    »      AlsOg   no  one   making  any  new  or 
additional    deposit   before    the    closing   should   anticipate 
that    he   will   participate   by    reason   thereofo" 

The    record   on    the    issue    of  notices    discloses 
that    after  October   29,    1964,    additional   notices    to   the 
same   effect    as    that    of   October   29  were   mailed,    and   that 
wide    general   notice    of  what    was    contemplated   and  happening 
was    given    to   the    local   community   and   to   the   business 
community    throughout   the    United   States,      These   notices 
included   statements   which   appeared  in   the   New  York   Times, 
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the  Journal  of  Commerce^  the  Wall  Street  Journal,  the 
United  States  Press  International,  the  American  Banker, 
the  Savings  Bank  Journal,  and  Business  Week    These  notices 
also  contained  the  information  that  depositors  after  Oct- 
ober 29,  1964,  were  not  likely  to  participate  in  any 
distribution  of  surplus^ 

The  plan  before  the  Court  for  consideration 
provides  in  Item  2  thereof  that  the  term  "deposit  balance" 
as  therein  used  means  the  amount  of  the  lowest  credit 
balance  in  the  account  or  to  the  credit  of  a  depositor 
during  the  period  commencing  with  the  opening  of  business 
on  October  29,  1964,  and  ending  with  the  assumption  of 
Society's  time  and  demand  deposit  liabilities  by  the 
Springfield  Bank  (which  took  place  on  February  9,  1965)  „ 

This  depositor  thus  takes  issue  with  the  two 
dates  which  petitioner  had  set  forth  in  its  plan,  between 
which  dates  a  depositor  was  required  to  have  had  funds 
on  deposit  in  order  to  participate  in  the  surplus. 

In  the  Cleveland  case,  the  Court  adopted  a 
general  rule  that  only  persons  who  were  depositors  on  a 
single  date p  to»wit  December  31,  1958,  the  date  upon  which 
the  Cleveland  Savings  Society  transferred  its  assets 
(which  date  is  comparable  to  the  February  9,  1965 »  date 
in  the  instant  case),  were  entitled  to  share  in  the 
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surplus.   However,  in  that  case  the  Court  also  gave 
recognition  to  a  factor  which  similarly  is  here  involved, 
in  that  prior  to  the  date  of  such  transfer  those  who  in 
the  Cleveland  case  clearly  had  knowledge  of  the  proposed 
transactions,  or  were  likely  to  have  such  knowledge 
because  of  ready  access  thereto^  might  unjustly  profit 
from  such  knowledge  j,  and  the  Court  thereupon  set  an 
earlier  date,  to^wit  December  1,  1957  (which  compares 
with  the  October  29,  1964^  date  in  the  instant  case), 
subsequent  to  which  no  new  accounts  or  increases  in  old 
accounts  would  be  considered  in  sharing  surplus^, 

In  the  Cleveland  case  the  Court  found  as  a 
matter  of  fact  that  only  members,  trustees  and  officers 
of  the  Savings  Society  and  the  directors,  stockholders 
and  officers  of  the  National  Bank  of  Cleveland,  the 
purchaser  of  the  assets  of  the  Savings  Society,  might 
have  had  some  knowledge  as  early  as  December  1957  of  what 
was  happening,  all  because  the  negotiations  were,  in  the 
words  of  the  Court,  "a  well-kept  secreto"   The  Court  in 
that  case  thus  barred  the  above  designated  persons  from 
participating  in  the  surplus  to  the  extent  of  any  new 
or  increased  accounts  opened  by  any  of  them  after  Decem- 
ber 1,  1957o   However^  the  Court  in  that  case  discussed 
the  possibility  of  such  knowledge  also  on  the  part  of  • 
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third  parties,  but  the  record  in  the  Cleveland  case  being 
devoid  of  any  evidence  of  such  knowledge  on  the  part  of 
third  persons,  the  Court  found  that  there  were  no  parties 
other  than  the  officers,  members  and  trustees  of  the  banks 
involved  who  had  any  access  to  any  knowledge  of  what  was 
being  considered,  and  for  that  reason  made  no  finding 
with  respect  to  any  parties  and  persons  other  than  those 
noted. 

The  negotiations  in  the  instant  case^  how- 
ever, were  in  the  first  instance  not  kept  so  secret,  as 
will  later  be  noted,  and  when  on  October  29,  1964,  they 
were  made  publiCj,  the  limitations  upon  the  right  to 
participate  in  the  surplus  funds  were  then  clearly  statedo 

The  rule  found  by  the  Court  in  the  Cleveland 
case  to  be  applicable  to  situations  of  this  kind  is 
stated  in  7  OoJo  (2d)  1965  Cumulative  Supplement,  at 
page  62: 

"The  intangible  ownership  interest  in  a 
mutual  savings  bank  for  any  depositor  is  the 
proportion  his  deposit  balance  bears  to  the 
aggregate  of  the  deposit  balances  of  all  depositors^ 
and  any  remaining  assets  on  dissolution  are 
distributed  on  such  pro  rata  basis  on  the  dates 
set  by  the  Court  as  determining  dates  for  such 
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distributioria" 

The  Court  in  the  Cleveland  case  also  took 
cognizance  of  the  fact  that  the  cutoff  date  determined 
upon  in  that  case  worked  hardships  on  some,  and  that  it 
created  windfalls  for  others*   The  Court  went  on  to  add, 
however,  that  "the  same  would  be  true  if  any  other  date 
were  selected/' 

This  Court  therefore  finds  that  the  plan  of 
distribution  as  submitted  by  petitioner,  in  so  far  as  it 
is  limited  in  the  first  instance  to  depositors  who  were 
such  between  October  29,  1964,  and  February  9,  1965,  is 
prudent    and  reasonable  and,  considering  the  circumstances 
and  the  events  that  transpired,  the  determination  of  these 
dates  was  necessary  and  just  in  order  to  assure  a  proper 
and  equitable  basis  upon  which  to  divide  the  surplus  fund,, 

With  respect  to  his  claim  that  he  was  not 
informed  until  March  1965  of  the  limitations  to  be  imposed 
on  the  right  to  share  as  above  noted,  the  Court  finds  that 
this  depositor  did  have  knowledge  of  the  sameo   This  Court 
is  also  of  the  opinion  that,  even  if  depositor  had  no 
actual  knowledge,  in  view  of  the  widespread  notices  given 
after  October  29,  1964,  his  ignorance  of  these  limitations 
would  not  prevent  their  application  to  him. 

Certainly  it  would  be  manifestly  unjust  to 
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deny  Mr.  Laudermilkp  a  long-time  depositor,  who  had  but 
recently  closed  his  account  unaware  of  what  was  impending, 
the  right  to  participate  in  the  distribution  of  the  assets, 
yet  at  the  same  time  permit  this  depositor,  who  the  Court 
finds  had  actual  knowledge  of  what  had  happened  and  of 
what  was  to  occur,  to  share  in  the  distribution  of  the 
surplus,  in  spite  of  the  notices  widely  circulated  that 
depositors  in  his  category  would  not  be  permitted  to 
participate^   It  may  also  be  noted  that  if  he  were 
allowed  to  share  in  the  distribution  of  the  surplus  in 
spite  of  the  notices  given  and  m  spite  of  the  proposed 
plan,  any  person  who  opened  a  new  account  or  increased 
his  old  one  after  notice  of  the  transactions  was  gxven 
on  October  29,  1964,  would  similarly  be  permitted  to 
share  in  the  surplus,  and  the  results  would  be  so  unfair, 
unjust,  and  such  unwarranted  reward  for  sheer  and  patent 
speculation  as,  in  the  words  of  petitioner,  "to  shock 
the  consciencco" 

This  claimant  dismisses  the  latter  possi= 
bility  as  a  "horror  taleo"   In  fact,  one  who  reads  his 
vigorous  statement  and  reply  memorandum  might  conceive 
an  image  of  him  as  an  unsuspecting,  naive  and  gullible 
victim  who  was  sold  a  ticket  to  a  banquet  but  is  not 
permitted  to  sit  at  the  banquet  tablCo   This  is  an  image 
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difficult  to  accept.   The  record  discloses  that  this 
claimant  is  a  member  of  a  New  York  law  firm  and  is  one 
of  three  lawyers  from  that  same  firm  who  made  deposits 
earlier  with  petitioner  and  had  early  access  to  infor- 
mation about  the  petitioner's  intention  to  sell  its  assets 
and  that  a  potential  windfall  was  in  store,  under  circum- 
stances which  are  more  fully  discussed  in  the  next 
numbered  item  which  immediately  follows  in  this  opinions 

In  the  opinion  of  this  Court,  none  of  the 
citations  submitted  by  depositor  in  support  of  his 
position  warrant  the  conclusion  he  urges,  nor  is  there 
anything  in  the  statutory  law  of  this  State  or  in  any 
Federal  regulations,  law  or  decision  which  would  require 
or  justify  the  Court  to  so  holdo 

The  Court  therefore  finds  as  a  matter  of  fact 
that  this  depositor  had  actual  knowledge  on  December  9, 
1964,  the  date  of  his  initial  deposit,  of  the  proposed 
sale  and  the  likely  distribution  of  petitioner's  assets<, 

The  claimant  not  being  a  depositor  on 
October  29,  1964,  the  Court  finds  that  he  is  not  entitled 
to  share  or  participate  in  the  distribution  of  the 
surplus  fund. 
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The  case  of  fourteen  depositors: 
The  plan  of  distribution  submitted  by  petit- 
ioner contains  the  following  provisions: 

"Zo   The  term   deposit  balance'  as  used 
herein  means  ,  .  etc.  «  »  ;  provided,  however,  that 
any  amount  deposited  or  caused  to  be  deposited  to 
the  credit  of  a  depositor  in  an  account,  bv  the 
purchase  of  a  time  certificate  of  deposit  or  other- 
wise, after  June  18,  1963g  by  a  depositor  having 
knowledge  or  information  that  the  officers  or 
trustees  of  the  Society  had  discussed  with  individu- 
als  not  associated  with  the  Society  the  possibility 
of  terminating  the  activities  of  the  Society  as  a 

■■   nu      11  g  «      I     ■         lit         I        .         .- 

mutual   savings   bank   by   a   sale    or   transfer   of   assets 
or   otherwise,    0£  that   officers    of   Transcontinental 
Investing  Corporation   or   of   an   unidentified   invest- 
ing   corporation   with   extensive   holdings    in    Ohio  had 
expressed  an    interest    in   exploring   the    acquisition 
of   the    Society    and   its    subsidiary   commercial   banks, 
and   any    amounts    credited   after   June    18,    1963,    as 
interest    on    any   amounts   so   deposited   or  caused   to 
be    deposited,    shall   be   excluded   in    determining   the 
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amount  of  the  lowest  credit  balance  in  an  account 
or  to  the  credit  of  a  depositor  or  the  face  amount 
of  such  a  time  certificate  of  deposito" 

The  record  discloses  that  before  the  sale  and 
transfer  of  petitioner's  assets  actually  took  place,  and 
more  specifically  between  August  1963  and  May  1964,  between 
fifty  and  sixty  deposits  were  received  by  petitioner  from 
persons  and  organizations  outside  of  Ohio  who  had  no 
previous  association  or  history  of  association  with  either 
petitioner  or  this  community^ 

The  record  further  discloses  that  the  first 
serious  indication  of  an  interest  in  terminating  the 
activities  of  the  petitioner  as  a  mutual  savings  bank  b/ 
sale  or  transfer  of  assets  or  otherwise  was  made  manifest 
on  June  18,  1963o   On  that  date  a  certain  securities 
broker  and  financial  analyst  who  made  a  specialty  of 
studying  and  analysing  financial  institutions  and  in 
particular  mutual  savings  societies,  and  who  was  familiar 
with  the  proceedings  in  the  dissolution  of  the  Cleveland 
Savings  Society,  came  to  Springfield  and  discussed  with 
officers  and  trustees  of  petitioner  the  possibility  of 
terminating  the  activities  of  the  petitioner  as  a  mutual 
savings  bank. 

The  record  discloses  that  following  such 
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discussions  he  determined  there  was  a  strong  likelihood 
that  the  petitioner  would  sell  and  transfer  its  assets, 
thereby  creating  a  cash  surplus  which  would  be  distributed 
Thereafter,  on  December  5,  1963,  this  same  broker  intro- 
duced to  the  officers  and  trustees  of  the  petitioner 
persons  who  were  officials  of  the  company  which  sub- 
sequently purchased  the  assets,  and  then,  as  a  broker, 
he  helped  to  negotiate  the  actual  purchase  and  transfer 
of  petitioner's  assets,  for  which  latter  services  he  was 
reimbursed  by  the  purchaser. 

However,  between  June  18,  1963,  and  December 
5,  1963,  and  before  the  negotiations  between  buyer  and 
seller  for  the  purchase  of  petitioner's  assets  were 
formally  undertaken,  this  same  broker,  without  the  know- 
ledge or  consent  of  petitioner,  had  notified  by  letter 
and  otherwise  a  large  number  of  persons,  including  his 
partners,  his  clients  and  prospective  clients  and  their 
friends,  of  the  likelihood  of  the  conversion  of  petit= 
ioner  from  a  mutual  savings  bank,  and  recommended  to 
these  people  that  they  make  deposits  of  any  of  their 
"idle  funds"  so  that  they  might  participate  in  the  cash 
surplus  should  a  sale  be  consummated,  even  though  the 
current  rate  of  interest  would  be  lower  than  they  could 
receive  elsewhere*   He  also  conveyed  this  information 
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to  a  number  of  security  brokers  in  Philadelphia  and 
New  York.   At  a  hearing  held  in  this  Court  dealing  with 
this  very  matter,  the  broker  appeared  and  testified  under 
oath  as  a  witness  substantially  as  hereinabove  related. 

The  record  further  discloses  that  petitioner 
took  notice  of  these  unusual  deposits  and  called  the  same 
to  the  attention  of  the  broker,  and  at  the  instance  and 
urging  of  petitioner,  and  beginning  in  November  1964,  the 
broker  contacted  each  of  these  depositors  and  made  an 
effort  to  persuade  them  to  withdraw  their  accounts, 
advising  them  that  he  had  doubt  as  to  the  legality  of 
their  deposits,  and  advising  them  further  that  they  would 
not  be  allowed  in  any  event  to  participate  in  the  distri - 
bution  of  the  cash  surplusa   Most  of  these  depositors 
followed  his  advice  and  withdrew  their  deposits,  but 
fourteen  of  them  failed  and  refused  to  do  so. 

On  May  19,  1965,  a  hearing  was  held  for  the 
specific  purpose  of  considering  the  right  of  these 
depositors  to  participate  in  the  plan,  after  notice  had 
first  been  given  to  each  of  them  of  the  hearingo   None 
appeared  in  person,  but  two  were  represented  by  counseU 

At  that  hearing,  the  broker,  appearing  as  a 
witness,  was  able  to  trace  and  identify  each  of  the 
fourteen  deposit  accounts,  and  his  testimony  was  to  the 
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effect  that  in  each  instance  the  deposits  resulted  from 
the  information  which  he  gave  to  the  sources  and  in  the 
manner  above  described,  and  that  these  deposits  were  made 
in  reliance  on  an  anticipated  windfall.   He  could  offer 
no  other  explanation  or  reason  as  to  why  any  of  these 
persons  or  organizations  from  out  of  the  State  would  make 
their  deposits  in  a  Springfield  bank. 

Thus  it  is  clear  that  these  fourteen  depos- 
itors had  "inside"  information  which  was  received  directly 
or  indirectly  from  a  broker  who  was  then  discussing  with 
officers  of  the  Society  the  possibility  of  terminating 
the  activities  of  the  Society  as  a  mutual  savings  bank, 
by  a  sale  or  transfer  of  assets  or  otherwise,  or  that 
certain  companies  had  expressed  an  interest  in  exploring 
the  acquisition  of  the  Society  and  its  subsidiary  banks, 
and,  acting  upon  that  information,  they  made  their 
deposits  in  the  hope  of  reaping  a  windfall  that  was  to 

fol lOWe 

Petitioner  contends    that,   by   reason    of   these 
facts,   the  provisions    of   Item   2    of   the   plan   of   distribution 
above   set   forth   is    applicable    to  each   of   these    fourteen 
depositors,    and  that   they   should  be   excluded   from  partici- 
pating in   the    distribution    of   its    assets. 

It   should  be   emphasized  that   the    information 
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upon  which  these  depositors  acted  was  not  culled  from 
financial  statements  or  based  on  documents  or  announce^ 
ments  relating  to  the  financial  condition  of  petitioner 
and  available  to  all  potential  investors  alike.   It 
came  to  them  in  the  manner  above  described,  and  there 
is  no  credible  evidence  in  the  record  to  the  contraryo 

The  Court  is  aware  that,  by  the  ordinary 
standards  which  apply  to  the  "market  place/'  what  happened 
as  above  related  may  be  considered  normal  and  proper^ 
and  the  Court  sees  no  need  to  make  further  comment  on 
the  ethical  considerations  that  may  be  involvedo   However, 
it  must  be  remembered  that  we  are  not  dealing  here  with 
the  practices  of  the  "market  placeo"   Banks  are  in  a 
different  and  special  category^   They  provide  the  life- 
blood  for  our  economy.   The  stability  of  the  whole 
community  may  be  undermined  by  any  suspicion  of  manipu» 
lation  or  speculation  in  any  of  its  affairso   That  banks 
enjoy  this  special  status  may  be  attested  by  the  many 
laws  which  zealously  guard  banks  and  which  deal  with  and 
regulate  their  most  detailed  operations.   By  law  they 
are  subject  to  strict  and  frequent  inspection^  examina- 
tion and  regulation.   Ohio  statutes  even  make  it  a 
criminal  offense  to  make  any  false  statements  or  to 
circulate  any  rumors  affecting  the  solvency  of  banks  or 
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their  earnings  and  managemento 

It  should  be  noted  that  the  trustees  of  the 
Springfield  Savings  Societyj  undoubtedly  mindful  of  the 
sensitive  nature  of  their  position  and  anxious  to  avoid 
any  suspicion  of  unjust  enrichment  accruing  to  themselves 
by  reason  of  their  access  to  confidential  information, 
voluntarily  renounced  for  themselves,  their  wives,  and 
any  of  their  children  who  lived  with  them  after  June  18, 
1965,  the  right  to  participate  in  the  surplus  fundo 

These  fourteen  depositors  differ  from  the 
trustees  only  in  that  they  themselves  were  not  officers 
of  petitioner  or  related  to  them,  but  they  are  otherwise 
alike  in  that  they  became  privy  to  the  same  confidential 
information  accessible  to  the  others  on  June  18,  1963, 
and  thereafter,  and  before  the  same  became  a  matter  of 
public  knowledgeo 

Incidentally,  the  Cleveland  case  recognized 
the  validity  and  logic  of  this  reasoning  and  disqualified 
from  participation  those  persons  who  became  depositors 
after  the  negotiations  for  the  sale  of  the  Cleveland 
Savings  Society  began  or  increased  their  deposits  after 
that  date,  on  the  ground  that,  having  had  information  as 
of  that  date,  they  were  barredo   As  previously  noted, 
the  record  in  the  Cleveland  case  discloses  that  only 
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members  and  trustees  of  the  two  banks  in  Cleveland  fell 
in  that  category,  and  thus  there  was  no  need  in  that  case 
to  consider  the  effect  of  this  knowledge  on  any  other 
persons 

This  Court  is  of  the  opinion  that  the  same 
reasons  which  led  to  the  disqualification  of  the  trustees 
and  members  of  the  Cleveland  banks p  and  which  by  the 
voluntary  action  of  the  trustees  of  petitioner  bars  them 
and  their  families  from  participating,  applies  with  equal 
weight  to  the  fourteen  depositors  under  considerations 

The  Court  wishes  to  observe  that  the  petit- 
ioner could  have  remained  silent  with  respect  to  these 
depositors  5  and  perhaps  no  knowledge  of  the  circumstances 
attending  their  deposits  would  have  become  available  to 
the  public  or  to  the  Court.   The  total  amount  of  money 
involved  in  so  far  as  the  fourteen  depositors  under 
consideration  and  their  proportionate  share  of  the  surplus 
are  concerned  would  not  greatly  diminish  the  share  that 
any  one  depositor  would  otherwise  receiveo 

The  relationship  between  a  mutual  savings 
bank  and  its  depositors  is  not  merely  one  of  debtor  and 
creditor,  but  one  of  agent  and  principal  as  wellc   This 
relationship  was  defined  as  long  ago  as  1896  by  the  then 
Circuit  Court  for  this  very  district  in  a  case,  oddly 
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enough,  involving  the  same  petitioner  but  concerned  with 
issues  unrelated  to  those  in  the  instant  case-   The 
Court  refers  to  Collett,  Treas.  v.  Springfield  Savings 
Society ,  13  O.CoCaR.,  131,   The  Court  in  that  case 
discussed  the  reasons  for  the  existence  of  mutual  savings 
societies  and  concluded  that,  while  the  relation  of  bank 
and  general  depositor  is  simply  the  ordinary  one  of  debtor 
and  creditor,  "the  relation  of  savings  society,  such  as 
defendant,  and  depositor  is  that  of  agent  and  principale" 
It  is  elementary  that  an  agent  is  regarded  as  a  fiduciary, 
and  the  relationship  between  agent  and  principal  is  one 
that  implies  trust  and  confidence  and  unqualified  exercise 
of  loyalty,  fidelity  and  good  faith  in  the  execution  of 
its  responsibilities  a  (See  2  0»Jo  (2d)  168,  etCo) 

The  matter  of  these  fourteen  depositors  was 
undoubtedly  brought  to  the  attention  of  the  Court  out  of 
a  sense  of  duty  and  the  responsibility  to  its  family  of 
depositors,  and  the  Court  wishes  to  commend  petitioner, 
its  trustees  and  officers  for  their  zeal  in  investigating 
and  pursuing  and  presenting  this  matter  as  it  did^ 

The  Court  wishes  also  to  state  that  no 
criticism  or  slur  is  intended  for  any  of  the  fourteen 
depositors,  who,  as  far  as  the  record  discloses,  acted 
in  good  faith  and  seized  an  opportunity  to  make  what  was 
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represented  to  them  to  be  a  highly  lucrative  investmenta 
They  are  not  being  penalized  by  any  decision  reached  by 
this  Court.   Their  accounts  are  secure p  and  they,  together 
with  all  other  depositors,  are  entitled  to  receive  and 
keep  the  interest  accumulated  to  their  accountSo 

However,  the  Court  does  find  that  each  of 
the  fourteen  depositors  did  have  knowledge  or  information 
that  the  officers  or  trustees  of  the  petitioner  had  dis= 
cussed  with  individuals  not  associated  with  the  Society 
the  possibility  of  terminating  its  activities  as  a  mutual 
savings  bank  and  knew  that  the  officers  of  an  investing 
corporation  had  expressed  an  interest  in  exploring  the 
acquisition  of  the  Society^  and  that  their  deposits  were 
made  as  a  result  of  such  information  and  for  the  sole 
purpose  of  speculating  upon  the  possibility  of  partici- 
pating in  this  surplus p  and  were  not  made  within  the 
usual  and  normal  course  of  businesSo 

With  respect  to  these  fourteen  depositors, 
thereforcj  whose  names  are  listed  on  Exhibit  1  filed  at 
the  hearing  on  May  19p  1965,  all  of  whom  opened  regular 
savings  accounts  in  the  Springfield  Savings  Society  after 
August  7,  1963,  the  Court  rules  that,  under  and  by  virtue 
of  the  provisions  of  Item  2  of  the  plan  of  distribution 
adopted  by  the  trustees  of  the  Savings  Society ==which 
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provision  the  Court  finds  reasonable  and  proper--all  of 
the  deposits  made  in  petitioner  by  said  depositors  and 
all  amounts  credited  as  interest  thereon  shall  be  excluded 
in  determining  the  amount  of  the  lowest  credit  balance 
in  each  account  to  the  credit  of  any  said  depositor. 

In  short,  the  Court  rules  that  none  of 
said  depositors  may  share  in  the  cash  surplus  assets 
of  petitioner, 

4. 
The  City  of  Springfield  claims  the  right  to 
participate  in  the  distribution  of  assets  and  to  a  pro- 
portionate share  of  the  same,  and  the  Board  of  Commis- 
sioners for  Clark  County  makes  similar  claim.   They  each 
point  out  that  they  had  substantial  deposits  with  petit- 
ioner at  the  times  and  between  the  dates  set  forth  in  the 
plan,  and  that  they  had  no  prior  knowledge  of  any  of  the 
events  that  have  transpired  so  as  to  disqualify  them  from 
participation. 

The  plan  for  distribution  under  consideration 
by  the  Court  notes,  among  other  depositors: 

"(B)   Governmental  authorities  for  whose 
account  the  Society  held  moneys  pursuant  to  the 
Uniform  Depository  Act  of  the  State  of  Ohio  con- 
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tinuously  during  the  period  commencing  with  the 
opening  of  business  of  Society  on  October  29^  1964, 
and  ending  with  the  assumption  of  Society^'s  time 
and  demand  deposit  liabilities  by  Bank/' 

The  deposits  of  both  these  governmental 
bodies  are  governed  by  the  provisions  of  chapter  135  of 
the  Revised  Code  of  OhiOj  often  referred  to  as  the  Uniform 
Depository  Act,   Section  135ol6  RoC.  requires  the 
treasurer  of  either  the  city  or  the  county  involved  to 
secure  from  the  depository  a  pledge  as  security  for 
repayment  of  the  deposit^  eligible  securities  having  an 
aggregate  market  value  equal  to  the  excess  of  the  amount 
of  public  moneys  so  deposited  over  and  above  the  amount 
of  Federal  deposit  insurance.   (Presently  the  amount  of 
such  insurance  is  $10,000o) 

Pursuant  to  this  requirement,  petitioner  has 
secured  each  of  these  deposits  by  pledges  of  government 
bonds  having  a  face  value  m  excess  of  the  amount  of 
deposit  0 

These  governmental  bodies  thus  enjoy  privi= 
leged  positions  with  respect  to  their  depositSo   In  the 
event  of  liquidation  and  in  the  further  event  that  an 
insufficient  amount  of  money  was  available  to  repay  these 
depositors B  the  securities  pledged  for  their  repayment 
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could  be  sold  and  the  claims  satisfied,   Thus,  un  1  i k e 
the  regular  depositors,  neither  the  City  of  Springfield 
nor  the  Board  of  Commissioners  was  subject  to  the  normal 
risks  and  hazards  assumed  by  other  depositors.   It  is 
this  distinction  which  led  the  Court  in  the  Cleveland 
case  to  rule  as  follows: 

"Public  funds  were  held  by  Society  for  the 
account  of  certain  municipal  corporations  pursuant 
to  special  written  contracts  which  were  governed 
by  the  provisions  of  the  Uniform  Depository  Act 
of  the  State  of  OhiOa   These  contracts  provided 
for  the  payment  of  a  fixed  rate  of  interest,  the 
repayment  of  all  money  held,  and  were  fully 
secured  by  obligations  of  the  United  States  of 
America,   In  light  of  the  distinctive  nature  of 
these  deposits,  as  contrasted  to  the  regular 
savings  deposits  in  Society,  this  court  finds 
that  this  class  of  depositors  shall  not  be  entitled 
to  share  in  the  distribution  of  the  remaining 
assets  of  petitionero" 

This  Court  finds  that  it  is  compelled  to 
agree  with  the  logic  and  reasoning  of  this  ruling,  and 
in  accordance  therewith  therefore  rules  that  neither  the 
City  of  Springfield  nor  the  Board  of  County  Commissioners 
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is  entitled  to  share  in  the  distribution  of  the  assets 
of  petitioner, 

5. 
The  Ohio  Center  Corporation  has  filed  a 
statement  asserting  a  contingent  claim  against  petitionera 
Nathan  and  Mary  Harris  have  also  filed  a  claim  based  on 
personal  injuries  resulting  from  an  accident  allegedly 
occurring  on  petitioner's  premiseso   These  claims  were 
considered  and  were  disposed  of  in  separate  orders  pre- 
viously made  by  this  Court.   It  is  therefore  not  necessary 
at  this  time  to  render  any  further  decision  with  respect 
to  them, 

60 
The  petition  calls  attention  to  the  several 
classes  of  depositors  whose  status  and  right  to  participate 
in  the  distribution  of  petitioner's  assets  need  to  be 
determinedo   Among  these  deposits  are  those  pursuant  to 
Christmas  Club  planSj  deposits  held  subject  to  specific 
instructions  in  writing  with  respect  to  the  use  and  dis° 
position  thereof  and  who  may  be  referred  to  as  "escrow 
fund  depositors,"  deposits  in  accordance  with  the  terms 
and  provisions  of  the  various  types  of  loan  agreements 
which  required  the  borrowers  to  pay  certain  sums  at  stated 
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intervals  to  be  accumulated  and  applied  to  the  payment 
of  interest  and  installments  of  principal,  taxes,  etc,, 
which  may  be  referred  to  as  VoAo,  FoH.A,,  and  hypothe- 
cated fund  depositors;  deposits  held  subject  to  dis- 
bursement on  demand  or  written  order  or  for  whose  account 
the  Society  had  issued  for  value  official  checks  or  other 
negotiable  instruments  prior  to  closing  and  which  were 
outstanding  at  the  time  of  closing. 

It  should  be  noted  that  no  interest  or 
dividends  were  paid  or  payable  on  such  accounts,  and 
no  passbooks  were  issued  to  evidence  the  sameo 

In  the  Cleveland  case,  at  pages  419-20,  the 
Court  indicated  that  there  were  four  factors  which  should 
be  considered  in  determining  who  is  entitled  to  share  in 
the  distribution  of  surplus,  as  follows: 

"Only  those  persons  who  indicated  an  inten- 
tion to  become  regular  savings  depositors,  who 
received  savings  passbooks  as  evidence  of  their 
property  interest  in  Society,  who  were  entit led 
to  receive  dividends  rather  than  interest,  or 
nothing,  whose  right  to  withdraw  their  funds  was 
determined  in  accordance  with  the  regulations 
and  rules  relating  to  deposits,  had  intangible 
ownership  interests  in  Society." 
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The  Court  went  on  to  rule  that? 

"Persons  owning  or  interested  in  Christmas 
Club  accounts p  escrow  accounts,  Employees'  United 
States  Savings  Bond  deposits,  funds  held  for 
borrowers,  borrowers''  construction  loan  funds, 
hypothecated  deposits  on  installment  loans,  out= 
standing  certified  checks^  outstanding  checks, 
and  official  checks  did  not  meet  the  requirements 
necessary  to  create  an  intangible  ownership 
interest.    Contracts  with  such  persons  were 
special  contracts  which  distinguished  them  from 
regular  savings  depositors..   They  had  no  savings 
passbooks  in  Society,  received  no  dividends  from 
Society,  and  their  right,  if  any,  to  demand  payment 
of  such  funds  was  determinabl^e  in  accordance  with 
their  special  contracts  or  general  law  and  not 
governed  in  any  way  by  the  regulations  and  rules 
relating  to  deposits^   Therefore,  this  court 
finds  that  these  persons,  or  classes  of  persons, 
shall  not  be  entitled  to  share  in  the  distribution 
of  the  remaining  assets  of  petitionero" 

This  Court  agrees  with  the  conclusions  above 
reached,  and  it  is  the  ruling  of  this  Court  that  those 
deposits  described  and  set  forth  m  the  first  paragraph 
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of    Item   6    of   this    opinion    do   not    share    in    the    distribution 
of  petitioner's    assets. 

It    is    the    further   ruling   of   this    Court    that 
all    remaining    deposits    and    depositors,    being   either 
regular   depositors,    school    depositors,    or   certificate 
holders,    do   meet    the    requirements    and   the    standards    set 
forth   above    and   that    they   are   entitled   to   share    in    the 
distribution    of  petitioner's    assets. 


The    plan    of   distribution    submitted   to    this 
Court    is    therefore    approved,    subject    only   to    the    decisions 
rendered  by    this    Court    on    the    several    issues    above   noted 
and  numbered    1    to   6    inc« 

The   Court    orders    and   directs    that    distri- 
bution   in    cash    of   petitioner's    assets    shall   be    made   not 
later  than    September    1,    1965,    unless    distribution    on   such 
date    shall   be   prevented   and   made    impossible    by    an   appeal 
of   the    decision    of   this    Court   by   any   one    of   the   parties 
to   this    actiono 

Petitioner   is    directed   to  prepare   and  submit 
to   this    Court    for    its    approval,    within    the    rules    of   court 
governing   the   preparation    of   journal   entries,    a   proper 
journal   entry  making   final    determination   of   the    several 
issues   herein   considered   in   the   manner  herein    set    fortho 

-    51a    - 


Such  journal  entr/p  however^)  shall  reserve  to  this  Court 
full  jurisdiction  of  all  other  matters  which  may  here- 
after  arise  in  connection  with  the  execution  of  the  plan 
of  distribution  or  anything  else  incident  to  the  dis- 
solution proceedings,  excepting  the  issues  herein  con- 
sidered and  determinedo 
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No.    63-1230-PH 

MEMORANDUM  AND  ORDER 
ON  ATTORNEYS'  FEES 


Two  of  the  above  actions  were  filed  on  September  10,  1963p 
the  effective  date  of  the  merger  of  Long  Beach  Federal  Savings  and 
Loan  Association,  a  federally  chartered  institution,  into  Equitable 
Savings  and  Loan  Association,  a  California  stock  organization^   The 
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other   one   was    filed  September   17,    1963   and   transferred   to   this 
court . 

As    a   result    of   the   merger^    a  block    of    791,650    shares    of 
Equitable    stock    on    the   date    the   merger  was    consummated,    viz«, 
September    10,    1963,    was    available    for   distribution    to   Long   Be? 
depositors    as    surplus ,    bonus ,    or  net   value,    of   the    Long   Beach 
Association.      That    is    to   say.    Equitable    agreed   to    assume    the 
liability   to   each    depositor   of   Long   Beach    for   the    total    amount 

each   deposit,    as   well    as    all    liabilities    of   Long   Beach,    and   tc 

1/ 
distribute   to   the   depositors   collectively   791,650   shares    of   iti 

stocko 

All   of   the   suits,    in   effect,    sought    the    same    relief^    viz 

to  have   said    791,650    shares    of   Equitable    Association's    stock 

deposited   in    court,    distributed   according   to   the    terms    of   the 

statute ,    the   by-  laws    of   Long   Beach,    the    Settlement    Agreement   (' 

February    14j,    1962,    and   the   passbooks    issued   to   the    shareholdei; 

of   Long   Beach,    share    and   share    alike    rather   than    an   unequal    dzt 

tribution    "insisted"   upon   by   an    imprimatur   of   the    Bank    Boards 

Motions   by  each   party    for   summary   judgments   were    consolidated  ii 

plaintiffs'    motions   were    grantedc      See    233   Fo    Supp,    578    for   tb 

court    s    opiniono      Judgment    on    that    opinion,    which   also   served  ii 


1/  The  market  value  at  merger  time  of  the  total  block  of  791)! 
shares  was  between  $9,250,000  and  $9,500,000  or  about  $12  per;! 
The  market  value  on  the  dates  of  the  hearings  (June  1965)  on  n 
within  motions  was  between  $5  and  $6  a  shareo  The  book  value  3i 
latter   date   was    approximately    $8   per   shareo 
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idings  of  fact  and  conclusions  of  law,  was  made  and  entered 

y 

f    17,  1965c 

On   March    23,    1965,    Charles    K,    Chapman,    who    represented   the    Long 
ich    Federal    Savings    and    Loan    Association    since    the    inception    of    the 
ligation    involving   the    Long   Beach    seizure,    twenty   years    ago   in 
'   1946,    and   George    W.    Trammell,    who   represented    the    Shareholders' 
>tective   Committee    of   the    shareholder-depositors    of   Long   Beach 
leral    Savings    and   Loan   Association    from    1960    (following   Wyckoff 
itover  who   died   in    1956    and   others   who  had   previously    represented 
m) ,    filed   a   joint    Petition    and  Motion    for   Partial    Allowance    on 
•  ount    of   Attorneys'    PeeSo 

The    Petition    sought    fees    only   to   the   date    (October   29,    1963) 
the    consented   judgment    for  partial    distribution    of    700,000    of 

total    shares    on    deposit    in    court,    but   at   the   suggestion    of   the 
,rt    the    application   was   expanded   to   include    services    to   and   in- 
ding   the    entry   of   judgment   by   this    court    in   the   within   cases    on 
1   17,    1965    (not    including   any   appeal   or   services    of   any  kind  after 
I    17,    1965)« 

I     Due   notice    of  the   motion   was    given   by   first    class   mail   to   all 
■the    shareholder-depositors    of    Long   Beach    and  all    counsel    involved* 
~   motion    came    on    for  hearing,    and  was   heard  by   this    court    on 


i  The    lapsed  time   between   the    date    of   the    opinion,    September   22, 
';4,    and  the    date    of   the    judgment,    was    occasioned  by   the    immense 
lunt    of   calculations    required   on    approximately   60,000    share 
:ounts    of   Long   Beacho 
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June  22,  23,  24  and  25,  1965.  Nobody  appeared  in  opposition  t  t 
application  for  attorneys"  fees  except  the  Government  agencies  re 
sented  by  Government  counselo  One  shareholder,  who  had  long  sk 
withdrawn  his  funds  and  who  was  entitled  to  receive  approximatdv 
shares  of  Equitable  stock,  appeared  and  said  he  objected,  but  b 
offered  no  testimony  or  evidence  of  any  kind  and  did  not  remaii  i 
the  hearingo  What  he  "objected"  to  is  still  not  of  record  or  df 
closed  to  this  courto  But  among  60,000  shareholders  it  is  onl^ 
normal  that  you  must  expect  at  least  one  objectoro  The  Governiji 
agencies  appearing  in  the  case  offered  no  testimony  or  evidencti 
any  kind  and  did  nothing  more  than  cross  examine  the  witnessesl 
were   produced  by   the   petitionerso      The   petitioners   produced  ev:d( 


oral,    documentary  f    and   factual,    as   well    as    expert    opinion    test.n 

y 

At    the    conclusion    of   the  hearing   the   matter  was    submittedo 


t 


In  addition  to  the  original  petition  and  motion  for  parti 
allowance  of  attorneys'  fees,  the  petitioners  filed  a  128=page 
Affidavit  reciting  their  services.  No  affidavits  countering  th 
Affidavit  were  filed,  Upon  stipulation  of  counsel,  approved  b 
order  of  the  court,  that  Affidavit  was  admitted  in  evidence  as 
direct  examination  of  Mrc  Chapman  and  Mr,  Trammello 

It  is  unnecessary  to  repeat  here  either  the  facts  set  for 
that  Affidavit  or  the  recitations  which  this  court  has  made  in 
previous  opinions  of  the  long  history  of  this  litigation  excep 


2/   An  intervening  tour  of  duty  on  the  criminal  calendar  of  th 
court  prevented  attention  to  this  matter  until  now, 
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s.'  that    it    began    20   years    ago    in   May    1946   by   the    seizure,    without 
ni'.ice,    of   the    Long    Beach    Federal    Savings    and   Loan   Association, 
wl.ch    resulted   in   much    litigation    concerning   that    seizure    as   well 
a?  the    seizure    and   dissolution    (also   without   notice)    of   the    Los 
Ar;eles    Bank    of   the    Federal    Home    Loan    Bank    Board,      One    threatened 
sezure   was    later   enjoined,    and   another   one    occurred   in    1960,    also 
wrhout   notices      All    of   these    seizures   were   marked  by   bitterness, 
r(  usal    of   the    Government    officials    to    give    receipts    for   cash    and 
otier  negotiable    securities,    multi-million    dollar   runs    of  with- 
diiwals   bv    depositors,    constant,    varied   and   seeminglv    continuous 
ail  interminable    litigation,    and   three    congressional    investigations 
rculting   in    reports    covering   several    thousand  printed  pages,    and 
a.;o   resulting   in    drastic    changes    in    the    law. 

The    picture    seemed   somewhat    to   brighten    in    the    early  part    of 
U.2,    when,    on    February    14,    1962,    a   Settlement    Agreement   was   entered 
iro  between   the    Long   Beach    Federal    Savings    and   Loan   Association   and 
t)    Federal    Home    Loan    Bank    Board  which    called   for   dismissal    of   all 
liigation    and   what    amounted    to   payment    of    $5,000,000    in    damages    to 


4/    There    were    2  7    cases    in    the    Federal    court,    and    11    in   the   State 
';  rt ,    and   more    than    450    pages    of    docket   entries  =      Aside    from  the 
cy  unreported   findings    and   orders,    more    than    400   pages    are    re- 
hired  in   the    official   printed  volumes    of   reports    to   cover   the   many 
spnions   written    involving   this    litigation*      About   200   pages   were 
vitten   by   me    and   it    is   unnecessary    to    repeat    them   or  even   summarize 
thm.      To   grasp   the    scope    and   complexity   of   this    litigation    or   the 
J>ent    of  petitioners'    services    one    should   read   all   the    reported 
ipnions,    at    least* 
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the  Long  Beach  Association  p  and  the  approval  of  a  merg^ej;^  betwee 
Long  Beach  Association  and  the  Equitable  Savings  and  Loan  Assocj 
Due  to  the  many  complications  involved,  it  took  some  time  to  irr; 
that  agreement 0   This  courts  in  the  exercise  of  its  duty,  deeme 
necessary  to  notify  by  publication  and  direct  mail  all  the  depc 
and  shareholders  of  Long  Beach j  which  entailed  a  tremendous  job( 
printing  and  mailingo   The  Settlement  Agreement  was  finally  app( 
(the  appearances  in  opposition  to  it  were  less  than  fivcp  and  ni 
of  them  offered  any  ground} j  and  on  April  2,  1962  the  Associatir 
returned  to  its  original  managemento 

According  to  the  uncontradicted  evidence  before  the  courtp 
Attorneys  Chapman  and  Trammel!  had  in  the  meanwhile^  since  1958 
been  working  together  with  the  officers  of  both  the  Lonj;  Beach 
Association  and  the  Equitable  Association  looking  towards  a  mer( 
of  Long  Beach  into  Equitablec   Arrangements  for  the  financing^  j 
$5|;500s000p  for  the  conversion  and  merger  of  Long  Beach  into  a  )1 
association  had  been  completed,  and  the  State  examiners  were  inl 
Long  Beach  Association  conducting  the  audit  required  for  such  or 
version  when  the  Board  again ^  in  April  1960,  seized  the  Associai 
without  hearing  or  notice.   The  financing  withdrew  when  the  Apr] 
1960  seizure  took  place,  which  required  everybody  to  start  oveis 
on  merger  planso   A  merger  between  Long  Beach  and  Equitable  was 
appro /ed  m  the  Settlement  Agreement.   Butp  according  to  the  ur c 
tradicted  testimony^  within  about  six  weeks  from  the  date  the 
Association  was  returned  (April  2^  1962),  the  Federal  Home  Loar E 
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loard   attempted   to    renege    on    their    approval    of    the    Settlement 
Agreement    and   began    to   throw   obstacles    in    the   way    of   any   merger, 
'he    Board,    in    absolute    contradiction    to   the    specific   terms    of   the 
Jettlement    Agreement,    insisted    on    other    than    pro-rata    distribution 
)f  surplus    of   Long   Beach,      Another   congressional    investigation 
"ollowed   and,    according   to   the    uncontradicted   testimony,    it    re - 
[uired   the    almost    daily   services    of   Attorney   Chapman   to  be    in 
:ontact   with   the    changing  phases    of   the   merger   and   the   numerous 
•esulting  problems   encountered,    such    as,    for   instance,    increasing 
he    capitalization   of   Equitable    in    order   to   be    able    to    receive 
.ong    Beach    in   a   merger,    repeated   drafting   and    redrafting   of   the 
lerger   agreement,    the    supervision    of    accounting,    securing   of   ap- 
•raisers,    a   thorough   examination   of  tax   consequences,    stockholders' 
leetings,    drawing  proxies,    and  many    others,      which,    as    above    stated, 
ompelled  the    almost   constant   attendance    and   advice    of   Attorney 
hapman,    and   the    occasional    advice    and   contact   of   Attorney   Trammell 
epresenting  the    shareholders,    in    order   to   effectuate    the    merger 
greement   which   was    finally   executed   under   date    of   June    12,    1963, 
lore    than    a   year   after   the    Association   had  been    returned,    and  was 
ffected   on    September    10,    19636 

The    three    instant   suits    are    the    result    of   disputes   which    arose 
uring   the    course    of   the   merger   agreement   concerning  the    insistence 


/      Illustrative    of  how  wide=ranging   counsel's   services  were,    was 
is   participation    in    the    conversion    of    Bellflower   Savings    S    Loan 
nto   a   California   State    association,    and   then   its   merger  with 
quitable,    as   part    of   the   ultimate   plan    in   merging   Long   Beach    and 
quitable  o 
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by  the    Bank   Board j    contrary   to  the   Settlement   Agreement   it   execute 
firstj    to  eliminate    from  any   share   of   the    surplus    all    depositors    : 
more   than    $100;000   after  the    April    22 p    1960    seizure j    and   their   su 
sequent    "insistence"   to   eliminate    from   any   share    of   the    surplus   t( 
having  more    than    $10pOOO    on    a  new   deposit    after   April    22^    1960,    a 
well    as   every   shareholder^    regardless    of   the    size^   who  had  pledge 
his    account    (passbook)    on   a   loan^    and  other   restrictive   things. 
These   things    are   more    fully   covered   in   the   Memorandum  Opinion   aba< 
referred   tOj>   which    is    reported   in    233   F=    Suppo    578o 

Further  recitals  could  be  made  concerning  this  unbelievable 
litigation^  but  I  will  refer  anyone  who  gives  consideration  to  th : 
matter  to  the  more  than  400  pages  of  printed  opinions  which  appea 
the  reports  of  this  court  and  the  appellate  courts  ^  the  titles  anl 
citations  of  which  are  set  forth  more  particularly  in  footnote  Nc 
of  233  F,  Suppo  578j  and  to  the  above-mentioned  joint  Affidavit  c 
Chapman    and  Trammello 

Numerous  cases  are  cited  by  the  petitioners  in  support  of  th : 
position  that  they  are  entitled  to  attorneys"  feeso  As  the  judge* 
has  sat  through  countless  days  and  many  nights  m  hearings ,  reserc 
and   opinion   writing   over   a   20=year  period,    I    am   thoroughly    familin 


6/  There  were  324  shareholder=depositors  with  accounts  of  $500  c 
Tessj.  each  of  which  was  pledged  as  security  for  a  loan  against  t\ 
accounto  It  would  be  a  prohibitive  burden  on  any  or  all  such  smc.. 
accounts  to  have  undertaken  litigations  against  the  Bank  Board  arl 
Insurance  Corporation  to  enforce  their  pro-rata  rights  to  the  su: 
plus    of   Long   Beacho 
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th   the   work    done    and   the    ingenuity   and   skill    and   persistence 
quired   of   the    attorneys    for   the    petitioners    here,    as   well    as    the 
ubborn   persistence    and    ingenuity    of   Government    counsel    in    creating 
ministrative    and    legal    obstacleSo       There    can    be    no   doubt    that    the 
titoners    are   entitled   to    a   decent    compensation. 

Many    cases    are   cited   in   support    of    the    various    elements    to  be 
ken    into   consideration    in    fixing   attorneys'    fees   especially   where 
ey   are    dependent    upon    a   contingencyo      Perhaps    the   most    succinct 
5   Angoff   Vo    Goldfine    (1   Giro,    1959),    270    F.    2d    185,    and   Twentieth 
ntury    Fox   Film   Co.    v,    Goldwyn    (9   Cir. ,    1964),    328    F,    2d    190g    certa 
1,    379    U.So    880,    the   pertinent    portions    of  which    are    quoted    in 
3tnote    7. 


Angoff   V,    Goldfine,    270    Fo    2d    185    (1   Gir, ,    1959),    pages    188189: 
[ 3]    ,    '    I    the    following    factors    are    to   be    carefully   con- 
sidered  and   weighed   in    fixing  the    amounts    of   compensation 
to   be    awarded   in    cases    of   this    sorto      These    factors    are;    the 
amount    recovered   for   the    corporation;    the    time    fairly    re- 
quired  to  be    spent    on    the   case;    the    skill    required   and   employed 
on   the    case   with    reference   to   the    intricacy,   novelty   and 
complexity    of   issues;    the    difficulty   encountered   in   unearthing 
the    facts    and   the    skill    and   resourcefulness    of   opposing 
counsel;    the   prevailing   rate   of   compensation    for  those   with 
the   skill,    experience    and   standing   of   the    attorneys,    ac- 
countants   or  others    involved;    the   contingent   nature    of   the 
fees,    with    the    accompanying   risk    of  wasting  hours    of  work, 
overhead   and  expenses    (for   it    is    clearly  established   that 
compensation    is    awarded   only   in   the   event   of   success);    and 
the   benefits    accruing  to  the   public   from   suits    such   as   this^ 
And   these    criteria   have    frequently   been   spelled   out    by    the 
courts  0    6    0    «" 

and   further   at   page    190: 

••[5,6]    ,    0    0    if  that    [prior]    proceeding   in   fact   produced   a 
benefit   to  the    corporation   on   behalf   of  which   the   main   action 
was    brought,    we    fail    to    see   why   that   benefit   should  not   be 
considered   in   fixing   counsel   fees    and  expenses    in   the   main 
action,    for  we    do  not    think   an    attorney's    compensation   should 
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7/      Continued^ 

be   made    rigidly   to   depend  upon    the   precise   means    by  whic 
a   fund   is    recovered   for  a  victimized  corporationo 

"o  0  0  an  attorney  is  entitled  to  an  award  of  compensatin 
based  on  benefits  obtained  by  a  corporation  as  a  result  f 
his   efforts    short    of   bringing  suit    o    o    o    o" 

and   at   page    1915 

"o  c  0  it  was  established  long  ago  that  agreements  to  pa 
a  contingent  compensation  for  professional  legal  service 
of  a  legitimate  character  is  not  in  violation  of  federal 
law  or  public  policy^  even  when  prosecuting  claims  againt 
the  United  StateSc  Stanton  Vo  Embrey,  1876,  93  UoS,  548 
556,  23  LoEdo  983j  Taylor  Vo  Bemiss,  1884,  110  UoSo  42,  5 
46p    3    SoCto    441^    28    LoEdo    64    o     o    o     o" 

The  Ninth  Circuit  in  Twentieth  Century  Fox  Film  Corpa  a 
Goldwync  328  Fo  2d  190  (9  Ciroc  196TTs  certo  den.  379  UcS,  J 
set  forth  some  of  the  same  factors  in  the  following  languagj 
po    221: 

"[31]    0    0    0    these    factors    [value    of   attorneys'    fees]    inci 
(1)   whether  plaintiff"s    counsel   had   the   benefit   of  a  prii 
judgment   or   decree   in   a   case   brought   by   the   Government,    2 
the   standing   of  counsel   at   the   bar— both   counsel   receivij 
the    award   and   opposing  counsel,    (3)    time    and    labor   spent 
(4)    magnitude    and   complexity    of   the    litigation,    (5)    re- 
sponsibility  undertaken,    (6)    the    amount    recovered,    (7)    te 
knowledge   the    court  has    of   the   conferences  £,    arguments    tht 
were   presented  and   of  work   shown   by   the    record   to  have   be 
done   by   attorneys    for   the   plaintiffs   prior  to   trial,    (8)\^ 
it   would  be    reasonable    for   counsel    to   charge    a   victoriou 
plaintiff,    and    (9)    what   contribution   shall   be   made   by   th 
defendant    toward  the    fees    of  plaintiff's    counsel,, 

"While   all   or   most    of   these    factors    are   useful   as    guides! 
fixing   such   fees,    they  provide  nothing  approaching   a  prei 
yardsticko       In   the    long   run p    the   weight    to  be    accorded  te 
and  other   factors    in    fixing   the    fees    m    a  particular   cas 
must    rest    largely  upon   the    good   judgment    of  the   district 
court  0 " 

"o  0  0  They  [defendants]  do  question  the  necessity  for  irc 
of  this  worko  However,  this  is  almost  like  saying  that  1 
tiff  could  have  won  more  easily-  =  a  not  very  telling  argue 
when  made  by  those  who  contend  that  plaintiff  should  noth 
won  at  alio 
"The    lawsuit   was   most    vigorously   contested   from  beginnin 

endo      Numerous    complex    legal    and    factual    issues   were    invl 
II 

COS 
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In  the  last  case  it  is  noted  that  while  the  factors  mentioned 
re  useful  as  guides  in  fixing  such  fees,  they  provide  nothing  ap- 
oaching  a  precise  yardsticks   In  the  long  run  the  weight  to  be 
:orded  these  and  other  factors  in  fixing  the  fees  m  a  particular 
;e  must  rest  largely  upon  the  good  judgment  of  the  district  court," 

In  view  of  the  very  unusual  nature  of  the  litigation  and  the 
rvices  involved  in  this  case  it  is  difficult  to  apply  precise 
mdardSo   The  Ninth  Circuit  stated  (11  years-  ago)  thati 

"  *  *  *  we  have  pointed  up  in  our  opinions  that  its 
unique  and  unprecedented  pattern  is  without  a  counter 
part  in  the  bookso   No  reported  case  or  controversy 
has  been  called  to  our  attention  which  even  remotely 
resembles  ito  *  *  *  It  is  our  considered  judgment  that 
it  would  be  impossible  to  find  in  the  books  a  more 
unique,  confusing  and  extraordinary  pattern  of  liti= 
gation  or  one  more  shot  through  and  through  with 
'exceptional  circumstances  o  '  *  *  *'*   Federal  Home  Loan 
Bank,  et  al,  Vo  Hall,  et  alo  (9  Giro,  1955) ^  225  Fo  2d 
349,  at  368,  n,,  8o 
The  petitioners'  services  began  in  1946  and  involved  litigation 

licerning  not  only  the  seizure  of  the  Association  but  the  dis- 

r 

:.ution  of  the  Los  Angeles  Federal  Home  Loan  Bank  and  its  transfer 

:  San  FranciscOo   All  involved  a  stupendous  amount  of  work  of  almost 

try  conceivable  kind  in  connection  with  those  proceedings,  and  even 

i!  transfer  back  to  the  officers  of  the  Association  from  the  Home 
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Loan   Bank    Board   required   this    court   to    lay   down   procedures    invo 
very   great   efforts   in   unbelievable    detail   in   the   matter   of   retun 
the   Association   in    1948,      To    give    a   small    idea   of  what    the    firsi 
litigation   amounted   tOj    the    court    appointed   a   special   master  to  > 
over   depositions    and   the    turn=back    and   allowed  him   $90^000    as    a  :i 
therefor  which   was    approved  by  the    appellate    courto 

After  that  there  was  again  another  threatened  seizure  and 
further  litigation  enjoining  it.  There  were  three  congressional 
investigations;  there  was  an  effort  to  get  the  Association  out  c 
the  federal  system  so  as  to  merge  it  with  Equitable  which  invohs 
going  through  the  California  Savings  and  Loan  Commissioner 5  reqi. 
ing  intricate  proceedings »  exhaustive  factual  and  legal  exammai. 
and  the  likeo  During  the  process p  there  was  again  the  second 
seizure   in    1960^    following  which   there   was    another   congressional 
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investigation- 


8^/  Exhibit  24  is  a  printed  copy  of  House  Report  NOo  2083,  "Feder 
Home  Loan  Bank  Board  Seizure  of  Long  Beach  Federal  Savings  and  1) 
Associationc " 

The    Findings   of   the   Committee    appear  on   pages    19   and   20   the:; 
and    read   as    follows i 

"FEDERAL   HOME    LOAN    BANK    BOARD-=LONG    BEACH    SEIZURE 

"FINDINGS 
"The    subcommittee    finds    as    follows s  . 

"(1)    The    Board  members   were    uninformed   about   many  | 

matters    of   regulatory  policy    and   administrative    routine 
governing  their  own   Board's   operationso      They    relied 
excessively   on    legal    and   supervisory   staffs    for   in- 
formation  and   advice    on   matters   which    ordinarily  should 
be   within   their   own    competenccc 

"(2)  The  Board  members  and  supporting  witnesses  were 
unacquainted  with  many  facets  of  the  Long  Beach  Federal 
controversy  even  though  it  has  taken  a  large  portion  of 
their  time    and   attentiono      The   findings   which   the   Board 
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Continued 

made  as  the  basis  for  summary  seizure  presupposed  a 
knowledge  of  facts  and  circumstances  which  the  Board 
members  did  not  possess^ 

"(3)  The  Board's  inability  to  inform  the  subcom- 
mittee on  many  matters  was  compounded  by  its  unwill- 
ingness to  testify  on  others,  based  upon  various  claims 
of  privilegeo   In  the  first  instance,  the  Board  entered 
a  general  refusal  to  testify  and  challenged  the  pro- 
priety of  the  subcommittee's  inquiry  by  claiming  judicial 
privilege.   In  the  course  of  the  testimony  several 
variants  of  executive  privilege  also  were  claimedo 

"(4)  Notwithstanding  that  privilege  is  a  highly 
personal  and  nondelegable  matter,  Board  Chairman 
Robertson  was  unacquainted  with  the  legal  basis  of  his 
claim  and  was  unable  to  amplify  or  illumine  in  any 
particular  a  prepared  statement  which  he  read  to  the 
subcommittee  in  asserting  the  claim  of  judicial  privilege 
Upon  examination  of  the  legal  and  other  citations  in  the 
statement,  the  subcommittee  found  no  grounds  whatever  for 
the  claimo 

"(5)  To  justify  summary  seizure  of  Long  Beach  Federal 
without  prior  notice,  the  Board  was  required  to  determine 
that  an  emergency  existed.   The  charges  cited  by  the 
Board  as  the  basis  for  the  seizure  order  dated  back  11 
or  12  years  in  some  instances,  2  or  3  years  in  others, 
and  in  any  case  involved  matters  which  were  known  to  the 
Board  or  its  supervisory  staff  and  discussed  with  the 
association  from  time  to  timco   The  record  shows  that  the 
Board  had  discussed  the  possibility  of  seizing  Long  Beach 
Federal  over  a  period  of  years  but  did  not  decide  to  take 
such  action  until  after  it  learned  that  the  association 
had  applied  for  a  State  chartero 

"(6)  Some  of  the  charges  cited  in  the  Board  seizure 
order  concerned  matters  in  pending  litigation,  and  for 
the  association  to  comply  in  the  manner  sought  by  the 
Board  would  have  required  the  association  to  prejudice 
its  own  position  in  the  litigation, 

"(7)  If  any  or  all  of  the  charges  cited  in  the  Board 
seizure  order  were  valid  and  justified,  then  the  Board 
was  derelict  in  its  duty  in  failing  to  issue  explicit 
supervisory  letters  or  'stop*  orders  and  require  compli- 
ance over  the  course  of  time  which  encompassed  the 
matters  charged* 

"(8)  The  Board  would  have  been  derelict  in  its  duty 
even  if  an  emergency  had  existed,  since  these  charges 
should  not  have  been  allowed  to  accumulatec   However,  it 
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is  very  clear  that  an  emergency  of  the  type  contemplated 
in  the  1954  amendments  to  the  National  Housing  Act  (12 
UflScC,,  seco  1464)  did  not  existo   Summary  seizure  was 
chosen  as  one  of  several  supervisory  techniques p  as  -the 
better  way  to  handle  it/  and  for  this  reason  the  Board's 
action  was  an  arbitrary  and  unlawful  exercise  of  powero 

"(9)  A  better  explanation  of  the  summary  seizure 
action  was  the  Board  s  unwillingness  to  permit  Long  Beach 
Federal  to  convert  from  a  Federal  to  a  State  =  chartered 
associations  which  conversion  is  permitted  by  lawc   The 
seizure  order  came  on  the  heels  of  an  application  by  Long 
Beach  Federal  to  the  California  State  authorities  for 
conversion  and  a  subsequent  examination  by  State  examiners, 
which  was  interrupted  by  the  seizure  actiono 

"(10)  The  Board  contemplated^  when  it  directed  the 
seizure,  that  there  would  be  a  -run"  on  the  association 
by  depositors p  and  it  arrange  in  advance  for  a  $30  million 
loan  by  the  Insurance  Corporation  to  the  association*,   At 
the  time  of  the  hearings,  6  weeks  after  seizure  action^ 
approximately  $37  million  had  been  withdrawn  from  the  $96 
million  associationo 

"(11)  The  Board  exercises  its  regulatory  powers  largely 
by  informal  conferences,  conversations,  and  correspondence 
and  by  threats  to  exercise  more  drastic  methods  if  cor° 
rective  actions  decided  by  the  Board  or  its  supervisory 
staff  are  not  takenc   These  informal  methods  of  regulation 
largely  unrecorded  and  lacking  procedural  uniformity,  plact 
a  vast  machine  of  personal  power  in  the  hands  of  the 
Director  of  Supervision,  who  supervises  more  than  1,800 
Federal  associations e 

"(12)  The  Board  has  ignored  the  intent  of  Congress  and 
the  plain  meaning  of  the  law  in  failing  to  formally  notify 
the  association  of  alleged  violations  of  laws  and  regu- 
lations  and  give  it  opportunity  to  take  corrective  actionc 
In  the  6  years  since  the  Congress  provided  for  such  admini: 
trative  action,  the  Board  has  utilized  this  procedure  in 
only  a  single  instance^   The  congressional  enactment  has 
fallen  in  a  crack  between  informal,  personal  supervision 
on  the  one  hand  and  drastic  seizure  on  the  othero 

"(13)  The  supervisor  in  charge  of  Long  Beach  Federal 
acted  arbitrarily  and  unfairly  in  summarily  discharging 
more  than  a  score  of  employees  without  allowing  sufficient 
time  to  review  their  capabilities  and  ioyaltieso   Further, 
the  importation  of  employees  from  other  savings  and  loan 
associations,  which  were  competitors  of  Long  Beach  Federal 
was  unwarranted  and  the  prejudicial  to  the  interests  of 
Long  Beach  Federalo 
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"RECOMMENDATIONS 

"Notwithstanding  the  lack  of  cooperation  on  the  part 
of  the  Board  witnesses,  the  subcommittee  did  secure  sub- 
stantial information  under  oath  to  justify  the  following 
recommendations  J  and  based  upon  the  information  secured, 
the  subcommittee  recommends  as  follows. 

"(1)  The  Board  should  restore  forthwith  Long  Beach 
Federal  to  its  former  management 

"(2)  Upon  restoration  of  Long  Beach  Federal  to  its 
former  management,  the  Board  should  then  determine  which 
of  its  charges  still  have  merit,  should  state  them  in  a 
clear  and  definite  manner^  and  should  utilize  the  pro- 
cedures prescribed  in  section  5(d)(1)  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended^  to  duly  notify  the  associ- 
ation and  to  request  corrective  action- 

"(3)  As  a  general  policy,  the  Board  should  give  effect 
to  section  5(d)(1)  of  the  Home  Owners'  Loan  Act  of  1933, 
as  amendedp  by  formally  specifying  charges  when  violations 
of  law  or  regulations  are  alleged,  duly  notifying  the 
associations  concerned,  and  giving  them  opportunity,  as 
prescribed  by  law,  to  take  corrective  action: 

"(4)  In  effecting  the  return  of  Long  Beach  Federal  to 
its  former  management,  the  Board  should  utilize  the 
financial  and  credit  resources  of  the  Federal  Savings  and 
Loan  Insurance  Corporation  and  the  Federal  Home  Loan  Bank 
of  San  Francisco  to  enable  the  association  to  repair  the 
damage  done  by  the  seizure  and  to  regain  its  previous 
business  positions 

"(5)  If  and  when  any  Federal  association's  shareholders, 
by  the  means  prescribed  in  the  law,  record  their  wish  to 
convert  from  a  Federal  to  a  State  association,  the  Board 
should  refrain  from  interfering  and  putting  obstacles  in 
the  way  of  this  conversion, 

"(6)  The  Board  should  make  a  concerted  and  wholehearted 
effort  to  bring  to  a  close  long-standing  legal  controversies 
with  Long  Beach  Federal  by  settlement  or  compromise  of  the 
litigation  or  by  withdrawal  of  interferences  to  a  speedy 
resolution  of  the  litigationo 

"(7)  The  Board,  in  exercising  its  supervisory  authority, 
should  refrain  from  using  this  authority  to  circumvent  or 
interfere  with  litigation  properly  brought  to  the  courts  by 
savings  and  loan  associations o 

"(8)  Pending  revision  of  the  applicable  legislation,  the 
Board  should  by  regulation  establish  uniform  criteria  for 
determining  what  constitutes  unsafe  or  unsound  practices  of 
association  managemento" 
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There   were    claims    for   damages   by   the    Association    against    the 
Federal   Home    Loan    Bank    Board   and   the    Federal    Savings    and   Loan    In- 
surance  Corporation,    and   the    individual   members    of   the    Board   and 
other   officers    of   the    Board,      These   were   not   ephemeral    and   trivi;. 
as    indicated  by   the    fact    that    in    the    Settlement    Agreement    the 
Federal   Home   Loan    Bank   Board   and   Insurance   Corporation   in   effect 
agreed   to,    and    did,    pay    $5,000,000    as    damages   by  wav    of   dischargii 
interest    obligations    of   Long   Beach    Association    in   that    amounts      'i. 
handling   of   the    Association   by   the   agencies    of   the    Federal    Home 
Loan    Bank    Board  caused    litigation   and   trouble    from   others.      Justfj 
one    illustration,    there   was    a    large    loan    of   about    $20,000,000   vih«] 
a  subdivision   was    being   developed  with    a    golf   course    and   other 
facilities,    all    of   the    money   for  which   was    handled   through    the   L*!; 
Beach   Association.      When   the   supervising   agent   in    charge    for   the;; 
Home    Loan    Bank    Board   came    in    in    April    1960   he    stopped   all    advanc^; 
of  money,    and    (apparently  either  he    or   those    in   Washington   were  "Bi 
familiar  with    the    mechanics    lien    laws    of   California)    he   testific;. 
from   the   stand   that   he  was    instructed  not    to   record   the    $20,000,Hii 
trust    deed,    and   it   was   not    done    until   the    court    ordered   it    to  be  • 
done    about   60    days    later   in    the    course    of   one    of   the   hearings,   sjij 
that    the    trust    deed  note    of   the    seized   Association   would  be    ahea^jr 
any   mechanics    liens    for    labor   and   material.      Simple   prudence    in  ;'.• 
management    of   the    seized   Association   would  have    required   the    immv. 
recordation    of   that    trust    deed   upon   seizure    and   stoppage    of   the   Ij, 
of  construction   money.  if, 

-    68a    - 


The    Settlement    Agreement    itself    is    a    long,    complicated,    in- 
ed    document,    and   provided    for   the    dismissal    of    the    then   pending 
gation,    the    return    of   the    Association    to   its    elected   management, 
discharge    of    $5,000,000    in    interest   heretofore   mentioned;    and 
pproved   the   proposed   merger   between   Equitable    and   Long   Beach, 
distribution    of   the    Long   Beach    surplus   pro-rata   among   its 
eholder- depositors    which,    as   hereinbefore    indicated   by   the    un - 
radicted   testimony  before    this    court,    the    Government    defendants 
ged   on    after   the    return    of   the    Association^      As   hereinbefore 
ed,    there    followed   another   congressional    investigation ^    and 
lly   a   merger   agreement    resulted  with   heretofore -mentioned    re- 
ctive    conditions    in   it  which   were    contrary   to   the    Settlement 
sment   and  which    the   Association   contended,    and  which   were 
rary   to    law    and  which    resulted   in   the   three    suits   upon  which 
oient   was   entered  by   this    court    in   May    1965    and   are   now   on    appeal 

There   can  be   no   doubt    that   it   was    the    result   of   the    litigation 
■jnced  by   Attorney  Chapman   and  his    continued   and  persistent   and 
irceful   efforts,    and  by   the    Shareholders    Protective   Committee, 
I  the    Association   was    finally   returned,    and   thus    the   Long   Beach 
kiation    and   Equitable   were    able    to   complete    the    merger   on 
jmber   10,    1963,   negotiations    for  which   had  begun   in    1958,    which 
Ited   in   the    791,650   shares    of   Equitable   stock    for   distribution 
bng   Beach   depositors « 

In   the    Settlement   Agreement,    the   Association    and   the    Share= 
c rs '    Protective    Committee,    the    Federal   Home    Loan   Bank    Board   and 
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the   Federal    Savings    and   Loan    Insurance   Corporation    agree   that   the 
Government   agencies   will  not   object   to   attorneys'    fees   "for  past 
unpaid   for   services    to   the    date    of   the   Agreement    (February    14 ^    192 
arising   out   of  the   prior  conservatorship   in    1946° 1948   in   an    amoun 
not   exceeding   $500c000c"      (Article   XIII j    Co)      The   Government    con= 
tends   that   thatp    together  with    a  provision   in   the   Proxy   Statement 
limits    any   fee   to  Mro    Chapman    to   that   sumo      I    do  not    so    read  eithi 
andj    taken   both   together^    a   contrary   conclusion   is    requiredo 

It    is    to  be   noted   in   the    Settlement   Agreement    (po    39)    that   i 
only   relates   to   "past   unpaid=for  services    to  the    date   of   this    agre 
ment   arising  out    of  the   prior  conservatorship   in    1946-1948   in   an 
amount   not   exceeding   $500g000o"      It    says   nothing   about    limit ationc 
the    fees   to  prevent    the   attempted   seizure    in    1959;    it   sayi^   nothin 
about   the    services    after   or   during   the    1960    seizure.,      It    says   noti 


£/  "(3)    The   Association^    in   arranging   for  ultimate    dis- 

charge  of  the   balance   of  its    liability  to   Attorney 
Charles    Ko    Chapman    for  his    services    in    connection   with 
the    1946-1960    seizures    litigation^    made    $504^000    loans 
to  said   attorney  secured  by   shares    of   the   Association 
issued   to   U^Sc    National    Bank   of   San   Diego    as    trustee 
under    Installment   Charity   Trusto      Said   share    loans    and 
Association's    liability   for  said   attorney's    fees    in 
said    litigation    are    to  be    concurrently   cancelled   m    in 
stallments    over   a    15    year   or    longer  periodo      The 
Association  has   established   a  specific   reserve   out   of 
undivided  profits    (per   Settlement   Statement)    for   its 
full    liability   in    connection   herewith;    andp    as    its 
obligations    for  payment    of   such    fees    are    discharged^ 
the   specific   reserves    therefor  will  be    restored  to 
Undivided   Profits    and    legal   expense   will   be    chargedo" 

Quoted   from   Proxy   Statement    re   mergero 
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)Out    the    services    in    connection   with   either   the   negotiation   of   the 
jttlement    Agreement    or    the    merger   or   the    three    instant    suits    plainly 
)ntemplated  by    the    merger   agreement,    or  numerous    other   services, 
le   portion    of   the    Proxy    Statement    quoted    in    footnote    9    plainly 
idicates   the    loan    does   not    contemplate    the    "ultimate    discharge" 
■    liability   for   Chapman's    services   by   ito      The   merger   agreement 
ist   be    read  with   the    Settlement    Agreement,    as    is    indicated  not    only 
'   the    two   agreements   but   by   the    Proxy   Statement    [Exhibit    Ep    ppo    16, 
!,    21,    23,    44,    45    and   p.    51]o 

The    Government    contends    that    the    $504,000    mentioned   in   the 
•oxy   Statement   and  quoted   in    footnote    9    is    actually   a   payment    of 
04,000   to   Attorney  Chapman,      These    are    loans ,   not   paymentSo 
torney   Chapman    still    owes    $504,000  ,    and  by   his    undisputed   state- 
nt   has    already   paid    some    $35,000    in    interest    to   the    Long   Beach 
vings    for   the   use    of   the    moneyo      The    advantage   to   Attorney   Chapman 

virtue    of  that    loan   comes    only  because   he  pays    a    low   interest 
te    of   1-1/41    and   is    able   to   reinvest   the   money   at   a  higher 
terest    rate,    and  because   the    loans    are    for   a  period  of   20   years 
I   until   after  his    death.      While  his    creditor,    that   is,    the    owner   of 
e   notes,    changes,    on   conditions,    from  the   Long  Beach   Association   to 
ilanthropic   associations,    Chapman    sti 1 1    owes    the    $504 ,000 ,    and  will 
ve   to  pay   interest   until  he,   or  his   estate,    repays    to  someone   the 
'ole    $504,000, 

The    loan    does   have   a  present   value    as    of   the    date    of  the   merger, 
lich,    according  to  standard  practices,    can   be    appraised.      At   the 
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court's   suggestion   the   petitioners   secured  an   expert  who   gave   an 
appraisal    of   the  present   value    on   that    loan   in   November   1962   of 
$109,527j    and   the    court    finds    that   that   was    the   value    to   Attorney 
Chapman    of   that    loan   on    that    date o 

To   try   and  segregate    the   services   here   rendered  by   the 
petitioners   in   connection   with   the    different    facets    of  the   many 
proceedings    and  things    done    by   Mr^    Chapman   would  be    like   trying 
to  pinpoint   each   color   in   a   thousand   foot   wall   painted  with   a        jj 
paint   which   had  been   blended   out   of   every   color   of   the    rainbow. 

The   one   thing  which   is    outstanding  m   connection  with   attonj; 
fees    is    that   almost   everything  which   has   happened    m   all    the    lit;ni 
gation   and  hearings   was    interlinked   somewhat   and  somehow  with  ev^ 
other  thing  that   was    done    or   attempted,      For   instance,    tl\ere   ecu 
have   been  no  merger^    and  hence   no   surplus   permitting   the    ^91,650; 
shares    to  be    distributed   to   the   shareholders   of   Long   Beach    Federii: 
Savings    and   Loan   Association,   if   the   Association  had  not   been   re 
from   the    first   seizurep    and   from   the    second  seizure;    and   in    an  o 
appraisal   of  the   series    of  events    involved,    the   mergerj   which  wa 
the   heart   of   the    Settlement   Agreement,    was    the    final    act   which  n 
only  produced  the   value   to  the   surplus   but   took   the   Association  < 
from  under  what   it   considered  to   be   the   harrassment   of  the    Feder^n 
Home    Loan    Bank    Boards  jg^^ 

While    it    is    true   that   in   the    Settlement   Agreement    a   $5,000,"t 
advantage   was    obtained  by  way   of  what   Mro    Chapman    calls    damages 
the    Long   Beach    Association^    and  while    it    is    true    that    $3,000,000 
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d    for   the    goodwill    of    Long    Beach    Association   by   Equitable,    and 
le    it    is    true    that    a    tax    advantage    accrued   in    the    sum   of  probably 
eral    million    dollars    by   virtue    of    the   manner   of  handling   the   whole 
nsaction,    and   while    it    is    true    that    the    $3j000,000    contemplated 
be   put    in   escrow   for   ten   vears    under   the    Settlement    Agreement 
the    Long   Beach   Association   was    released    for   immediate    use   by 
itable,    and  while    it    is    true    that   the    merger   resulted   in    a   more 
n    $150,000,000    institution,    nevertheless    all    of   these    things 
minated   in    one    tangible   benefit    to   the    depositor-shareholders 
Long   Beach,   namely,    the    right    to   a   pro-rata   share    of    791,650 
res    of   Equitable    stock    received   as    a   bonus    or   surplus    from 
itable    in    addition    to  having   Equitable    assume    the    full    and 
plete    responsibilities    for   all    of   their   deposits    as   they   stood 
the    time    of   merger,    and    also   assuming   all    liabilities    of   Long 
che      The    last-mentioned   are    intangibles    and   have    great   value   to 
g   Beach,   but    I    see   no  way   of  placing   a   dollar  value    on   them. 

One   intangible   was    getting   the   Board,    through   the    Insurance 
poration,    to-  take    over   the    entire    20    million    dollar   Bellehurst 
1,    which   is    still    in    litigation^ 

'     No   matter  how    the    appellate    court    decides    the    appeals    in   these 
:^e    cases,    791,650    share    of   Equitable    stock    still   must    go   to   the 
ireholder-depositors    of   Long   Beacho      While    they   may    go   in   pro  = 
ftions   which    are    contrary   to    law,   nevertheless    they   do   go   to   them 
a  benefit* 
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The  Government  complains  that  the  papers  filed  by  Mr,  Chapmi 
in  connection  with  the  various  litigation  were  prolix  and  unnece;; 
I  concede  s  as  the  judge  who  has  had  to  examine  and  read  every  on« 
them,  that  some  of  them  are  a  little  longj  but  I  cannot  say  that 
they  were  unnecessary^   It  is  an  old  axiom^  which  some  lawyers  la 
only  from  bitter  experience  j,  that  it  is  much  better  to  have  an 
essential  allegation  in  a  document  than  to  have  it  outo 

In  considering  the  nature  of  the  opposition^  I  can  draw  on  i^ 
own  experience  of  50  years  at  the  bar  with  25  years  on  the  bench 
and  say  that  I  have  never  seen  a  lawsuit  where  the  plaintiffs 
encountered  a  more  stubborn  and  determined  opposition  than  the  Ld 
Beach  and  the  Shareholders'  Protective  Committee  have  incurred  t< 
date  from  the  Federal  Home  Loan  Bank  Boardo   Every  conceivable 
administrative  and  legal  obstacle  has  been  invokedo    It  is  only 
with  what  I  must  say  has  been  remarkable  ingenuity j  experience  ad 
perseverance  on  the  part  of  the  petitioning  attorneys  in  this  ca^ 
that  any  results  have  been  achieved  at  allp  and  they  have  done  st 
knowing  the  payment  of  any  fees  was  contingent  on  success o 

One  of  the  elements  emphasized  in  the  reported  decisions  ist 
contingent  nature  of  the  feeo  The  testimony  is  uncontradicted  tU 
as  far  as  the  services  of  the  petitioners  are  concernedj  they  age 
from  the  beginning  that  their  fees  would  be  of  a  contingent  natUJ 
and  would  ultimately  be  set  by  the  courto  Certainly^  if  they  ha 
never  recovered  the  Association  and  the  merger  with  Equitable  ha 
never  been  effected^  there  would  have  been  no  occasion  for  any  fJ 
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nd    to    indicate    the    risk    thev    took,    the    evidence    is    uncontradicted 
oncerning    the    overhead   borne    and   paid    out    by   Mr,    Chapman    and   bv 
r.    Trammello      The    total    overhead   by   Mr.    Chapman    for   the    years    1958 
0   the   end   of    1964    is    $627,929o35,    to  which   he    attributes  - -without 
ny   contrary   testimony,    I    again   must   emphasi  ze  -  ■  that    $302,575-.83    is 
he    share    of   the    overhead   attributable    to   the   merger ,   without    re- 
ard   to   the    seizure    and   other    litigation, 

Mr.    Trammell's    total    overhead    from   the   year    1960   when   he    came 
nto   the    case    to    1964    is    $101,610o35    to  which   he    attributes 
23,776,90    to   the    services    in    connection   with    the   merger        Thus 
fiere    is    over   $325,000    in   overhead  which    the   petitioners   here   had 
aid   out    in    order   to   accomplish   the   merger   onlv,   which    is    onlv   part 
f   the   services    rendered   and    results    obtained   in    this    caseo 

The    two   experts   who  testified,    Mr„    Simpson    and   Mr,    Belcher, 
re   men   of   outstanding   ability   and   a    long  period   of  practice    in 
itricate    and   involved    litigationo      The    testimony  was   that   the    fees 
D  be   paid   to   the   petitioners    should  be   between    251    and    331    of   the 
5nefit    accrued.      As    heretofore    indicated,    the   benefit    accrued  was 
le    791,650    shares    of   stock. 

The    only  possible   way   to   fix   a   fair   fee    in   this    series    of 
l<traordinary   disputes    and    litigation    is    to   take    into   consideration 
le    ultimate   benefit    achieved,    viz,,    791,650   shares    of   Equitable 
i^ock  ;    fix   a   year  by   year   value    for   the    services    rendered,    and 
iibtract   the    amounts   previously   received   on   account. 
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To  state  this  in  terms  of  dollars,  it  is  first  necessary  to 
fix  the  per  share  value  of  Equitable  stocko   The  book  value^  in  m 
judgment,  is  nearest  the  measure  of  true  value  for  the  purpose  of 
this  determination  as  opposed  to  market  value  either  at  the  date 
of  the  merger  or  the  date  of  the  hearingc   The  undisputed  testimo^ 
is  that  the  book  value  on  the  date  of  the  hearing  was  approximate^ 
$8  per  share  0   Upon  that  testimony  and  after  examination  of  the 
December  31,  1964  Financial  Statement  of  Equitable  [Exhibit  16], 
I  find  $8  per  share  to  be  the  value  of  each  share  of  the  791^650 
shares  of  stocky  for  the  purposes  of  determining  fair  and  reasona: 
fees  to  petitionero 

In  early  1949  I  allowed  Attorney  Chapman  $270^000  fees  on 
account  for  his  services  from  May  1946  to  the  end  of  1948^  but, 
upon  representation  of  the  Assistant  to  the  Attorney  General  that 
the  litigation  would  be  forthwith  settledj,  a  stipulation  was  made 
that  the  payment  of  two  =  thirds  thereof  was  stayed  and  only  $90, Of 
was  paid  to  himo 

Within  less  than  a  week  that  stipulation  was  repudiated  by  tu 
then  Attorney  General  without  consultation  with  the  judge  who  hac 
approved  the  stipulation  upon  representation  that  the  then  Attoni]: 
General  personally  approved  ito   At  that  time  the  allowance  was  (b 
on  account,  and  the  said  stipulation  included  terms  that  the  Assi 
ation  would  be  returned,  the  cases  would  be  settled  and  that  the 
court  would  determine  the  total  fees  to  which  Attorney  Chapman  V'{ 
be  entitledo 
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That  the  value  of  Mr,  Chapman's  services  in  connection  with  the 
16  seizure  was  far  in  excess  of  $270,000  is  indicated  hv  the  here- 
lefore-mentioned  provision  in  the  Settlement  Agreement  approved  bv 
!  Bank  Board  which,  in  effect,  conceded  his  services  in  connection 
;h  that  seizure  were  worth  at  least  $500,000  in  addition  to  the 
1,000  paid  him  on  account.  Those  services,  however,  continued 
ig   after    1948,   not    only   in    attempting   to   get    an    accounting    from 

12./ 

!   conservator  but    in    State    court    lawsuits      resulting    from   acts 
en   bv   the    conservator. 

In    viewing   the   whole   kaleidoscope    of    the   numerous    controversies 

innumerable   problems,    which   were    continuous,    and   the    results 
ieved,    the    sum   of   $90,000   per  vear   for  each    of   the    19   vears    from 

1946    to   December    1964,    inclusive,    for  Mr,    Chapman's    services    is 
sonable    and   fair,    and    I    so    find, 

I    therefore    conclude    that    the    reasonable    value    of   Mr.    Chapman's 
vices    are    fixed   and   allowed   as    follows:      $90,000    for  each    of   the 
rs    1946,    1947,    1948,    1949,    1950,    1951,    1952,    1953,    1954,    1955,    1956, 
7,    1958,    1959,    1960,    1961,    1962,    1963,    and    1964,      From    these    sums 
re    is    to  be    subtracted   the   sum   of   $90,000   paid  Attorney  Chapman 
account    in    1949,    the    sum   of   $160,000   paid   on    account    in    1962,    the 

of   $109,527   on    account    (the   present   value    of   the    $504,000    loan    as 
November    15,    1962),    and   $65,000   paid  him   on    account    as    mentioned 


Divorces,    condemnation,    quiet    title,    income    tax,    fraud   and   almost 
other  kinds    of    litigation. 
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in  Exhibit    12  ^    lines    5   to   8,   which   totals    a   deduction   in   round 
numbers    of   $22,000   separately   for  each   vear   of  the    19   years.      Thr 
leaves    the   net   sum   of   $68,000   which    I    fix   and   allow   as   the    reasor 
able   unpaid  value    of  his   services,   separately,    for  each   of   the 
years    1946   to    1964,    inclusive,    to  be   paid  Attorney   Chapman, 

It    is    to  be    distinctly  understood   that  nothing  herein   said 
to  be    considered   or   construed   as    allowing   a    lump   sum   fee    in    any 
amount,    but   each   year's   work    is    to  be    compensated   as    a   separated 
allowed   fee    for   each   year   to   Attorney   Chapman    only   as    above   statd 

Coming  now   to   the   attorney   for   the   Shareholders'    Protective 
Committee.      Counsel    requested  that    one    fee    could   be    allowed   and 
divided  by    agreement   between   themo      But    it   has   not   been    treated 
that   way  by   the   parties,    the    lawyers,    or    the    Bank    Board,      And   I   <) 
not    think   it   should  be    treated   that   way  nowo      The    great   bulk    of   i 
work   has   been    done   by   Chapman,    and  he   has    carried   the   expense,  e* 
to  paying   out    of  his   pocket    a   fee   of   $50,000    to   a    lawyer   for  ass 
ing  him   in    one   phaseo 

By  the   Settlement    Agreement,    Article    XIII,    the    Bank    Board 
agreed   to   interpose   no   objection   to: 

"bo      Attorneys'    fees    for  services    rendered  to 
date   by    attorneys    for  the    Shareholders'    protective 
Committee    and   trustees    under   deeds    of   trust    in    con- 
nection  with    litigation    arising  out    of   said  prior 
conservatorship,    in    an   aggregate    amount   not    exceeding 
$100,000,    and   attorney    fees    and   costs    paid   m   settlement 
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of  the  San  Francisco  Bank  litigation";  (Underscoring 
sup plied) 

This  sum  has  been  paid,  and  ^1r,  Trammell,  who  became  attorney 
the  Shareholders'  Protective  Committee  in  1960,  acknowledges 
lent  for  all  his  services,  except  in  connection  with  the  merger* 
services  have  been  continuous  in  that  respect  since  1960,   He 

has  five  years  of  services  on  the  merger  uncompensated,  for 
:h  the  sum  of  $10,000,  separately,  for  1960,  1961,  1962,  1963 
1964  is  reasonable  and  is  fixed  and  allowed,  not  as  a  lump  sum 
but  for  each  year  separately. 

The  allowances  made  herein  are  well  within  the  range  of 
.lity  testifed  to  by  the  experts. 

The  question  now  arises  as  to  whether  or  not  anv  of  this  sum 
ihe    assessed  against  the  defendants,   I  do  not  think  any  of  it 
be  assessed  against  the  California  State  Building  and  Loan 
pissioner,  and  indeed  I  do  not  think  it  should  be,  because  he 
only  been  more  or  less  a  formal  defendant,   I  do  not  believe 

any  of  it  can  be  assessed  against  the  Federal  Home  Loan  Bank 
d  because,  howsoever  grossly  wrong  their  actions  may  have  been, 
acts  which  the  Board  did  in  this  case  were  governmental  actions 
lit  was  not  acting  in  a  proprietary  capacity.   However,  the 
Iral  Savings  and  Loan  Insurance  Corporation  is  a  sue  and  be  sued 
oration;  it  is  not  engaged  in  a  governmental  capacity;  it  is 
Iged  in  a  proprietary  business,  and  collects  premiums  paid  by 
isitorso   It  is  run  by  the  same  people  who  run  the  Bank  Board 
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although  they  wear  a  different  hato  But  in  looking  at  the  Sett; 
ment  Agreement  as  a  whole p  it  is  the  opinion  and  ludgment  of  tht 
court  that  the  $5,000,000  advantage  secured  by  Long  Beach  by  the 
Settlement  Agreement  comprehended  whatever  liability  the  Federal 
Savings    and   Loan    Insurance   Corporation  had   for  attorneys'    feeSo 

In  discharging  the  judgments,  the  71,183  shares  of  stock  re^ 
maining  in  court,  after  compliance  with  the  prior  judgments  of  ii 
court,  may  be  used  in  whatever  manner  is  agreeable  to  petitione: 
and  Equitable  to  be  expressed  by  stipulation,  subject  to  approv; 
of   the    courts, 

I    am  of   the  present    opinion   that   this   Memorandum   contains  ; 
the    findings    of  fact   and  conclusions    of    law  which    are   necessary 
under   Federal   Rules    of  Civil   Procedure    52(a),   but   petitioners   m, 
within    five    days,    suggest    that    they   desire    additional    findings  ;i 
conclusions    to  be   submitted    later,    if   they   deem   them  necessary 
proper.      If  not,    this   will   also   serve   as    the    formal   order   of 
allowanceo 

Dated   at   Los    Angeles,    California,   this    25th    day   of   July,    li 


s/   Pierson   M,    Hall 


UNITED   STATES    DISTRICT   JUDGE 
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Brief  for  Appellee  Equitable  Savings  & 
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Preliminary  Statement. 

Appellee  Equitable  Savings  and  Loan  Association 
(Equitable)  having  interpleaded  the  shares  in  dispute, 
takes  no  position  on  whether  said  shares  should  be  dis- 
tributed pro  rata  as  ordered  by  the  District  Court,  or 


— 2— 

in   accordance   with   the    restrictive    provisions    of    the 
Merger  Agreement  as  contended  by  Appellants. 

Equitable  urges  that  either  the  judgments  appealed 
from  be  affirmed  or  that  the  shares  be  ordered  dis- 
tributed in  accordance  with  the  Merger  Agreement,  but 
that  in  no  ez'ent  should  the  merger  be  ordered  set  aside. 

ARGUMENT. 

The  Merger  Should  Not  Be  Set  Aside. 

Appellants  urge  that  if  it  is  determined  that  the  re- 
strictive provisions  of  the  Merger  Agreement,  which 
they  insisted  upon,  are  invalid,  the  Court  may  not  order 
that  the  stock  be  distributed  pro  rata,  but  must,  instead, 
order  that  the  merger  be  set  aside  and  that  Equitable 
be  divested  of  the   Long  Beach  assets   and   liabilities. 

It  is  submitted  that  it  is  impossible  to  now  divest 
Equitable  of  the  Long  Beach  assets  and  liabilities  and 
that  were  such  unscrambling  possible,  it  would  be  im- 
proper to  order  the  same  in  the  circumstances  of  this 
case. 

The  clock  cannot  be  turned  back  more  than  three 
years.  The  present  Equitable  assets  and  liabilities  can- 
not be  divided  into  a  Long  Beach  bundle  and  an  Equi- 
table bundle.  The  inequities  which  would  result  from 
such  a  division  makes  the  same  unthinkable. 

If  it  were  possible  to  set  the  merger  aside,  it  would 
not  be  proper  to  do  so  by  reason  of  the  non-appealable 
Consent  Order  requiring  distribution  of  the  stock  not  in 
dispute  [3  R.  167-179,  180-190,  309-311]. 
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By  stipulating  to  the  distributions  of  the  shares  not 
in  dispute,  Appellants  consented  to  a  Court  determina- 
tion of  the  ownership  of  shares  in  dispute  and  waived 
any  rights  they  might  otherwise  have  had  to  require 
the  merger  to  be  set  aside. 

Conclusion, 

Either  the  Judgments  appealed  from  should  be  af- 
firmed, or  the  shares  should  be  ordered  distributed  in 
accordance  with  the  Merger  Agreement,  but  in  no  event 
should  the  merger  be  ordered  set  aside. 

Respectfully  submitted, 

Louis  Blau, 
Paul  Gutman, 
Stanley  Belkin, 
By  Stanley  Belkin, 
Attorneys  for  Appellee,  Equitable  Safin gs 
and  Loan  Association. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief.  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in 
full  compliance  with  those  Rules. 

Stanley  B  elk  in 
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INTRODUCTION 

All  appellants  jurisdictional  statements  and  statements 
of  the  case  are  so  slanted  and  misleading  that  appellees  are 
required  to  m.'ike  this  statement  of  what  was  really  decided  by  the 
Trial  Court  and  is  involved  on  these  appeals. 

These  appeals  involve  the  treatment  to  be  accorded 

$42,000,000  of  nev7  savings  deposits  v/hich  in  196^'  saved  the 

1/ 

wrecked  and  almost  destroyed  appellee  Long  Beach  Federal. 

l/  Appellee  Long  Beach  Federal  Savings  and  Loan  Association 
is  hereafter  "Long  Beach  Federal"  or  "Association".   It  is  a  mutual 
savings  and  loan  association.  (12  U.S.C.  l464(a-i)).   It  is  the 
focal  point  of  20  years  of  continuous  litigation,  seizures  and 
threatened  seizures.  Congressional  Investigations  and  controversies, 
repeatedly  before  the  U.  S.  Supreme  Court,  this  Court  of  Appeals, 
the  Trial  Court,  and  the  California  State  Trial  and  Appellate  Courts 

Appellee  Shareholders'  Protective  Committee  is  a  committee  of 
savings  depositors  formed  in  19^6  v;hich  has  continuously  litigated 
said  controversies  before  the  Courts  and  Congress.   It  has  been 
continuously  licensed  by  the  State  of  California  every  year  for 
the  past  20  years. 

"Appellants"  are  Federal  Home  Loan  Bank  Board  and  Federal 
Savings  and  Loan  Insurance  CorDoration,  both  of  which  are  sue  and 
be  sued  U.  S.  Government  agencies.  (12  U.S.Q.  1464(d)  and  1725(c)). 
Appellant  California  Savings  and  Loan  Commissioner  is  "subject  to 
judicial  review  in  accordance  with  law"  (California  Financial  Code 
5258).  References  to  "appellant"  herein  do  not  include  said 
California  Cominissioner  unless  so  stated. 

Appellee  Equitable  Savings  and  Loan  Association  (hereafter 
Equitable)  is  a  California  State  Guarantee  Stock  Company.   By 
merger  of  Long  Beach  Federal  into  Equitable,  Equitable  assumed  all 
Long  Beach  Federal  liabilities.  Long  Beach  Federal's  60,000  savings 
depositors  each  received  new  savings  accounts  from  Equitable.  Thus 
Long  Beach  Federal's  surplus  was  released  for  distribution  in  the 
form  of  Eauitable  stock  among  Long  Beach  Federal's  60,000  savings 
depositors.  As  a  result  of  the  merger,  each  Long  Beach  Federal 
savings  depositor  became  a  savings  depositor  in  Equitable.  His 
new  account  in  Equitable  equalled  his  old  account  in  Long  Beach 
Federal.   There  also  became  available  for  distribution^ to  Long 
Beach  Federal  savings  depositors  a  bonus  of  about  Yyfc   in^the  form 
of  Equitable  guarantee  stock.   How  this  bonus  is  to  be  distributed 
is  the  issue  of  these  appeals. 


Without  the  $^2,000,000  of  nev;  deposits  long  Beach  Fodoral  was 
doomed  to  extinction  and  ruin. 

Long  Beach  Federal  had  lost  $69,000,000  of  Its  savings 
deposits  in  a  run  of  withdrawals  which  reduced  its  I96O  total  of 

savings  deposits  from  over  $96,000,000  to  about  $28,000,000. 

i/ 

The  disastrous  I960  run  was  caused  by  appellants  ex 

parte  seiz'.ure  and  two  years  of  mismanagement  of  the  seized  Long 
Beach  Federal.  The  $42,000,000  of  new  savings  deposits  came  Into 
appellee  Long  Beach  Federal  when  the  founding  management  was 
restored  and  the  remnants  of  the  seized  association  were  returned 
from  appellants  I960-62  seizure. 

Appellants  attack  the  Trial  Court's  judgments  v;lth  a 
multitude  of  technicalities,  i.e.,  lack  of  pov/er  or  jurisdiction 
to  decide  against  appellants.  None  of  these  attacks  go  to  the 
merits,  justice  or  equity  of  the  Trial  Court's  judgments. 

Behind  this  smoke  screen  appellants  try  to  conceal  their 

2/ 

illegal  and  arbitrary     ex  post  facto  forfeitures  of   thousands  of 

appellee   savings  depositors   statutory,   contract  and  charter  rights 

2/ 

to  equal  and  pro-rata  distribution  of  the  $9,500,000  surplus  of 

their  mutual  savings  association.  This  surplus  was  created  by 
the  very  savings  deposits  appellants  would  forfeit. 

The  act  of  Congress  expressly  requires  that  all  savings 


2/  Both  the  Trial  Court  (233  F.  Supp.  578  at  593  and 
the  i960  Congressional  Investigating  Committee  (Appx.  Ill  hereof) 
found  appellants  had  acted  Illegally  and  arbitrarily  and  that 
apnellants  seizure  caused  the  run. 

'^     All  surplus  figures  are  at  I963  prices  oi  Equitable 
guarantee  stock. 


depositors  "...  will  share  on  a  muturi].  basis  in  the  assets  of 
the  Association  in  exact  proportion  to  their  relative  share  or 
account  credits,"  (emphasis  added).   (12  U.S.C.  lMGk{l)). 
Appellee  Long  Beach  Federal's  Charter  makes  the  same  requirement. 
Appellants'  forfeitures  are  v;holly  ex  post  facto  made  by  orders 
promulgated  nearly  a  year  after  the  savings  deposits  v/ere  made. 
See  paragraph  IX.  hereof:   "Whatever  May  Be  The  Pov/er  Of  The 
Board  Eased  Upon  Findings  Of  Fact  It  Cannot  Forfeit  Plaintiff's 
Savings  Deposits  By  Mere  Edict  or  Fiat  Issued  After  The  Deposits 
Were  Made".  Appellants  v;ould  mislead  this  Court  of  Appeals. 
They  say  appellee  Long  Beach  Federal  savings  depositors 
"approved  the  Merger  Agreement  overwhelmingly  at  their  meeting" 
[Opening  Brief  of  appellants  Federal  Home  Loan  Baak  Board,  et  al., 
page  16],  thereby  implying  that  appellants'  ex  post  facto  for- 
feitures vrere  approved  by  appellee  savings  depositors.   But  the 
truth  is  that : 

"...  96^  of  all  the  votes  cast  for  said 
merger  at  said  meeting  were  cast  by  plaintiffs  holding 
the  proxies  of  savings  shareholders  and  voting  such 
proxies  so  held.   Said  ballot  by  its  terms  stated 
that  the  votes  thereby  cast  were  voted  in  reliance 
upon  the  provisions  in  said  Merger  Agreement 
permitting  recourse  to  the  Courts  for  a  Court 
determination  of  the  validity  of  said  attempted 
preference  and  exclusion  insisted  upon  by  the 


defendants  Bank  Board  and  Insurance  Corporation." 
[3R-li:^6]  2h/ 


3>A/  Said  ballots  by  which  said  9b^b  votes  v^as  cast  read 
in  pa.rii: 

"This  ballot  is  cast  in  favor  of  said  merger 
in  reliance  upon: 

"l.  That  portion  of  the  merger  agreement,  proxy 
statement,  etc.,  v/hich  reads  as  follows: 

'This  Agreement  is  not  interd  ed  to  prohibit 
any  shareholder  member  of  Long  Beach  from 
taking  appropriate  action  to  exercise  such 
rights,  if  any,  v;hich  he  may  have  to  contest 
the  merits  or  validity  of  the  plan  of 
dissolution  of  Long  Beach,  or  any  part  thereof, 
incorporated  herein.',  and 

"2.  The  action  of  the  Federal  Home  Loan  Bank 
Board,  Federal  Savings  and  Loan  Insurance 
Corporation,  et  al.,  in  approving  said 
merger  agreement,  proxy  statement,  etc., 
containing  said  above  quoted  language. 


"DATED  this 


day  of  July,  1963. 


"Executed  as  proxy  holders  for  and 
on  behalf  of  the  shareholders  vhose 
savings  accounts  are  listed  on 
Exhibit  'A'  attached  hereto. 

"ROBERT  H.  V.EBB,  JOHN  (BEAIIS)  REARDON, 
SID  ELLIOTT,  ^^NNIE  BUCKLIN  and 
MABEL  FERGUS" 

..... /^  //--,    I.  T 


STATILMENT 

These  appeals  are  to  decide  whether  apirellants  must 
follov^  the  Acts  of  Congress  v/hlch  created  them  or  whether  appellants 
as  administrative  agencies  can  repeal,  ignore,  or  amend  the  express 
terms  of  such  Acts  of  Congress.   The  Trial  Court  held  appellants 
must  follov;  the  Acts  of  Congress  and  could  not  r<;peal  or  ignore 
them.  (233  F.  Supp.  578  at  592-596,  Appx.  1(a)). 
■  .       The  express  terms  of  the  Acts  of  Congr(^ss  require  equal 
and  pro-rata  participation  of  all  appellee  Long  Beach  Federal's 
60,000  savings  depositors  in  the  distribution  of  Long  Beach  Federal* 
$9^500,000  of  surplus.  The  surplus  results  from  the  merger  of 
appellee  Long  Beach  Federal  into  appellee  Equitable.  Appellants 
would  forfeit  about  $2,500,000  of  such  surplus  by  taking  it  from 
the  thousands  of  savings  depositors  to  whom  it  belongs  and  give  it 
to  other  savings  depositors  v/ho  have  already  received  their  full, 
equal  and  pro-rata  shares. 

The  Acts  of  Congress  require  mutuality  and  equality  with 
all  savings  depositors  sharing  "on  a  mutual  basis  in  exact  propor- 
tion to  their  relative  share  account  credits".  (12  U.S.C.  l46^(i) 
also  (a)).  Appellants  would  forfeit  thousands  of  appellee  savings 
depositors  by  denying  them  any  part  of  the  Long  Beach  Federal 
surplus.  The  $9,500,000  surplus  was  created  by  the  very  savings 


4/'  12  U.S.C.  14b4fa-ij  creates  Federal  Savings  and  Loan 
Assoc xtions  as  "mutual  associations. 

12  U.S.C.  1^61-2  contain  definitions. 

12  U.S.C.  1437  creates  appellant  Federal  Home  Loan  Bank 
Board  as  a  "sue  and  be  sued"  agency. 

12  U.S.C.  1725  creates  appellant  Federal  Savings  and  Loan 
Insurance  Corporation  as  a  "sue  and  be  sued"  United  States 
Corporation. 


deposits  appellants  \70uld  forfeit.  The  forfeitDJ  shares  are  given 
by  appellants  to  the  savings  depositors  who  have  already  received 
their  full  pro  rata  share.  Thus,  different  clas::es  of  preferred 
and  of  oxcluc3ed  savings  depositors  are  created  by  appellants  in 
appellee  Long  Beach  Federal,  The  preferred  clashes  get  their  ovn  fu 
pro  rata  shares  of  Long  Beach  Federal's  surplus  und   also  get  the 
forfeited  shares  of  their  forfeited  fellov/  depositors. 

The  forfeited  savings  depositors  get  nothing. 

But  there  can  be  no  preferred  and  no  excluded  savings 
depositors  in  any  mutual  savings  association.  In  a  mutual,  all 
must  share  alike.   Otherv^ise,  the  association  is  no  longer  mutual. 

Congress  required  appellee  Long  Beach  Federal  and  all 
Federal  Savings  and  Loan  Associations  to  be  completely  mutual. 

Such  classes  of  preferred  and  forfeited  savings  depositors 
are  created  by  appellants  in  appellee  Long  Beach  Federal  alone. 
All  the  more  than  2000  other  federal  savings  and  loan  associations 
were  left  as  Congress  directed,  as  mutual  associations  with  all 
depositors  sharing  equally.   But  if  appellants  can  forfeit  Long 
Beach  Federal's  thousands  of  depositors  all  rights  of  all  federal 
savings  depositors  thereafter  exist  only  at  the  whim  of  appellants. 

Appellants  falsely  pretend  that  Long  Beach  Federal  v;as 
harmed  and  not  benefited  by  the  $42,000,000  of  new  savings  deposits 

But  it  is  undeniable  that: 

A.  Appellants  ex  parte  seizure  of  Long  Beach  Federal 


V  See  paraf^raph  II,  page  45    hereof.  Federal  Savings 
and  Loan  Associations  are  required  by  Congress  to  be  mutual 
Associations. 


caused  a  $69,000,000  run  of  savings  withdrawals  by 

thousands  of  terrified  and  intimidated  savings 

2/ 
depositors.   This  is  over  "(0%   of  the  total  deposits 

of  $96,000,000  on  the  day  of  seizure.  Only  $30,000,000 

(less  than  l/:5)  of  its  savings  deposit?  remained  when 

the  remnants  of  the  wrecked  Long  Beach  Federal  were 

restored  to  its  founding  management. 

B.  The  wrecked  and  damaged  remnarits  of  Long 
Beach  Federal  had  no  goodwill  when  less,  than  l/^   of 
its  seized  savings  deposits  remained.  [3R-li;58-11^0] 

C.  More  than  $^2,000,000  of  Long  Beach  Federal's 
seized  assets  were  used  up  to  pay  over  $45,000,000  of 
demand  debts  created  by  appellants  seizing  employee 
Supervisory  Representative  in  Charge  Ault  to  appellant 
Federal  Savings  and  Loan  Insurance  Corporation  after 
the  seizure. 

Appellants  falsely  claim  the  $42, 000,000  of  new  savings 
deposits  v;ere  not  needed  and  should  have  been  rejected  by  the 
newly  restored  management  of  Long  Beach  Federal. 

But  the  urgent  need  for  these  new  savings  deposits  is 
self  evident. 

^^   ^^^  po^gQ 2^69-70  hereof  for  derails  of  runs. 

7/  Plaintiff's  Exhibit  "8"  Settlement  Agreement,  page  I6. 

"o/  For  uniformity  of  record  references  among  all  briefs,  ^^ 
appellees  will  use  the  same  references  as  appellants;   i.e.,  "to 
the  original  paTDers  in  No.  20378  (D.C.  No.  63-1072  PH) ,  No.  204^7 
(B.C.  No.  63-1230  PH)  and  No.  20522  (D.C.  No.  63-IIO7  PH)  are 
designated  "IR",  "2R''  and  "3R",  respectively.  References  to  the 
transcript  of  the  proceedings  in  the  District  Court  are 
designated  "Tr."." 


Upon  seizure  by  appellants  a  $69,000,000  run  took  about 
70^  of  the  $96,000,000  of  savings  deposits.   But  $;50,000,000  of 
deposits  remained  when  the  remnants  of  the  wrecked  and  damaged 
association  were  returnee]  to  Its  foundli:ig  management.  After  the 
return  of  the  association  the  total  withdrawals  of  savlnp,s  deposits 
from  appellee  Long  Beach  Federal  for  four  months,  April  2,  I962 
through  July  31,  1962,  was  over  $1:^,000,000.   The  tota]  new  deposit? 

■2/ 

for  the  same  time  was  $49,000,000.   The  net  gain  for  four  months 
was  about  $^5, 000, 000.   But  had  there  been  no  new  deposits  all 
withdrawals  would  have  been  a  net  loss.   The  net  loss  v^ould  have 
been  over  $13,000,000.  There  were  only  $30,000,000  left  in  savings 
deposits  v;hen  the  Association  on  April  2,  I962  was  restored  10   its 
founding  management.   $13,000,000  is  about  ^hfo   of  this  total. 
If  Long  Beach  Federal  had  lost  44^  of  its  remaining  deposits 
within  4  months  after  being  restored  to  its  original  manageruent 
the  depositors  would  again  have  become  panic  stricken  as  they  had 
in  the  I96O  and  in  19^6  runs. 

-  .       The  i960  run  v/as  $69,000,000  or  70fo   of  the  I96O  deposits 
of  $96,000,000. 

There  was  bound  to  be  panic  and  a  run  if  the  trend  of 
withdrawals  of  1960-I961  had  once  gotten  started.  Even  with  the 
$^9,000,000  flood  of  new  money  coming  in  over  $13,000,000  -.■.•ent  out. 
What  would  have  been  the  total  withdrawals  if  no  new  money  came  in? 
The  resulting  run  would  have  completely  wiped  out  appellee  Long 
Beach  Federal. 


9/  Plaintiff's  Exhibit  "6",  tab  April  30,  19o2 


The  forced  sale  sacrifice  of  assets  nejded  to  raise 

$13,000,000  cash  (4^1^  of  a]l  deposits)  to  immedi^itely  pay  with- 
drawing paniclcy  depositors  would  have  wiped  out  idl  surplus, 
rendered  Long  Beach  Federal  insolvent  and  forced  it  to  close 
forever. 

Only  the  rapid  and  widely  advertised  flow  of  new  deposits 
into  Long  Beach  Federal  prevented  panic  and  disar.ter.   $2^1,000,000 
of  new  deposits  came  in  the  first  two  days.  Day  after  day  full 
page  ads  telling  of  the  daily  amounts  of  such  millions  of  new 
deposits  were  placed  in  the  local  newspapers. 
A        This  alone  re-established  lost  public  confidence  and 
prevented  disaster. 

Yet  appellants  insist  that  accepting  the  $42,000,000  of 
new  deposits  was  "a  breach  of  trust".  They  were  not  needed,  and 
should  have  been  rejected. 

Appellants  v;ould  thereby  have  provoked  another  and 
third  disasterous  run  of  withdrawals  which  would  have  completely 
destroyed  Long  Beach  Federal. 

Appellants  false  claims  that  the  $42,000,000  of  new 
deposits  were  "not  needed"  is  coupled  with  the  equally  false  claim 
that  the  $4-2,000,000  of  new  deposits  "diluted"  the  distribution  of 
Long  Beach  Federal  surplus  among  all  its  savings  depositors. 

The  truth  is  that  the  benefits  caused  by  the  $42,000,000 
of  new  deposits  increased  the  total  distribution  by  about  10  times 
and  each  individual  savings  depositor  received  about  4  tLmes  m.ore 
■     10/'  Copies  of  some  of  such  ads  are  FlaintitT's  Exhibit  "12-B" 
I 


with  the  new  deposits  t]-.an  could  have  been  received  without  them, 
[:5R-1137-li:?9] 

Without  the  $-'-?,000,000  of  new  deposits  a  distribution 
of  only  abour  $8^2,000  vas  possible  among  Long  Beach  Federal's 
thousands  of  mutual  savings  depositors.  [3R-llj^8] 

With  the  $^2,000,000  of  new  deposits  about  $9,500,000 
becajTie  available  for  di^f  bribution.  This  increased  the  total 
distribution  about  10  times.   It  increased  the  individual  share 
of  each  savings  depositor  about  h   tiines.   $8^2,000  divided  among 
$:50,000,000  of  savings  deposits  is  about  3fo.      $9,500,000  divided 
among  $72,000,000  is  about  13^. — 

Thus  the  thousands  of  new  savings  depositors  created 
the  surplus  which  both  old  and  new  savings  depositors  should 
share  equally.  [^R-H^S-ll^^O;  3R-II69-II70] 


11/  See  page  I6-I7   hereof  for  details  of  hoy/  new  deposits 
ncreased  distributable  surplus. 


These  appeals  £ire  the  culmination  of  over  20  years  of 

ontinuous  litigation  repeatedly  before  the  U.  S.  Trial  Court, 

12/ 
his  Court,  and  the  U.  S.  Supreme  Court.    They  deal  with  a  series 

f  financial  miracles  alraost  beyond  belief. 

Appellee  Lonr;  Beach  Federal  is  a  mutual  federal  savings 

ssociation  v/holly  ov/neci  by  its  more  than  60,000  savings  depositors 

_       Appellee  Shareholders'  Protective  Committee  represents 

nd   sues  on  behalf  of  all  said  savings  depositors  as  a  class. 

f  Appellee  Long  Beach  Federal  has  been  tvjice  seized  and 

13/ 

recked  by  appellants.    It  has  been  threatened  v;ith  other 

12/'  See  Trial  Courf^  Opinion  (Appx.  1(a)  hereof }  (2;^::^  F.  Supp. 

jQ,    page  5B4),  for  partial  list  of  over  ^00  pages  of  reported 

pinions  is  part  of  this  litigation. 

In  Re  Woodmar  Realty  Company,  29^  F.  2d  785  (CA-7,196l), 

Cert.  Denied  5^9  U.  S.  ho'j>','   7  L.  ed .  2d  550]  at  page  788: 

"[2,3]  Counsel  first  contends  that  we  must  pretend 
that  the  record  facts  laboriously  compiled  in  the  records 
and  files  of  the  court  below  in  more  than  twenty  years 
of  proceedings  do  not  exist  and  that  we  may  not  on  this 
appeal  take  judicial  notice  of  such  facts.   It  is  elementary 
that  the  court  below \gs  duty  bound  to  take  judicial  notice 
of  its  records  and  files  in  this  cause  and  that  it  is  our 
duty  to  take  notice  of  facts  which  have  come  to  our  know- 
ledge through  the  records  presented  to  us  on  the  several 
appeals  in  this  same  case.  (Citing  Authorities)" 

Wilson  v.  Loew's  Inc.,  l42  C.  A.  2d  I83  at  I88,  footnote  3 
ontains  comprehensive  lists  of  U.  S.  Supreme  Court,  Ninth  Circuit 
nd  other  appellate  court  decisions  on  the  matter  of  judicial 
otice  taken  by  both  trial  and  appellate  courts  of  Congressional 
roceedings,  etc. 

See  also: 

Pan  American  Petroleum  &  Transp.  Co.  v.  United  States,  273,  , 
.  S.  456,  71  L.  ed.  73^  (1927),  at  U.  S.  49c5-499,  L.  ed  page  7^^^ 
e  testimony  before  Congressional  Committees. 

15/  Appellant  Savings  and  Loan  Comjnissioner  of  the  State  of 
alifornia  is  not  included  in  any  reference  to  appellants  unless 
pecifically  so  referred  to. 


seizures  and  destructior  v;hlch  wore  blocked  by  Federal  Court 
injunctions. (l4  F.R.D.  273  and  I89  F.  Supp.  589.) 

The  19^6-1948  seizure  caused  a  $10,000,000  run  of 
\Nrithdravals  by  terrified  and  intimidated  savings  depositors. 

The  first  of  this  litigation  resulted  from  that 
seizure  in  19^6. 

In  19^8  as  a  rssult  of  Congressional  Investigations 
and  Federal  Court  judgments,  appellants  returned  the  remnants 
of  the  seized  and  wrecked  association  to  the  same  management  from 
which  it  had  been  seized.   The  Court  judgments  required  appellants 
to  account  for  over  $26,000,000  of  uncounted  cash,  U.  S.  bearer 
bonds  and  negotiable  securities  for  v/hich  appellants  had  refused 
to  give  any  receipts  upon  seizure. 

Appellants  attempts  to  account  v/ere  rejected  by  the 
U.  S.  Court. 

Long  Beach  Federal  was  about  to  convert  in  I96O  from  a 
Federal  to  a  California  state  association.  Appellants  unable  to 
account  for  the  first  seizure  and  to  block  the  I96O  conversion 
again  seized,  v/recked  and  attempted  to  destroy  Long  Beach  Federal. 
A  $69,000,000  run  of  withdrawals  by  terrified  and  intimidated 
depositors  was  caused  by  the  I96O  seizure.  On  the  date  of  seizure 
savings  deposits  exceeded  $96,000,000.   In  the  run  they  dropped 
to  about  $28,000,000. 

In  1962  as  a  result  of  further  Congressional 


iV  The  Trial  Court  and  this  Court  of  Appeals  take  judicial 
notice  and  knowledge  of  the  prior  litigation  and  Congressional 
proceedings.  (See  Footnote  12   ,  page  11    hereof.) 


Investigations  and  more  state  and  federal  court  :'.itigation, 
appellants  returned  the  remnants  of  the  seized  Lx:ng  Beach  Federal 
again  to  the  same  management  from  which  thoy  had  seized  it  in 
19^16  and  in  I960.   In  I962  appellants  paid  over  $5,000,000  in 
settlement  of  damage  actions  by  appellees  Long  Beach  Federal  and 
Shareholders'  Committee  against  appellants.  [3R-!l  126-1127; 

5R-ii^o-ii^n.] 

In  196:5,  $9,500,000  of  new   surplus  v/as  obtained  for 
distribution  among  60,000  Long  Beach  Federal  mutual  savings 
depositors  represented  by  appellees.   It  v;as  caused  by  the 
$42,000,000  of  nev;  deposits  and  the  restored  goodv,'i]l  they  created. 
[^R-1139  and  1169-1170] 

A  $7,000,000  partial  distribution  of  this  surplus  in  the 
form  of  stock  of  appellee  Equitable  has  been  made  in  I963  by  the 
Court  below,  by  final  consent  judgments  not  directly  affected  by 
these  appeals.  [3R-167-179;  :5R-l80-190;  3R-307-311]  The  distribution 

of  the  remaining  $2,500,000  of  Equitable  stock  is  the  subject  of 

15/ 

the  present  appeals. 

The  $7,000,000  partial  distribution  was  m.ade  by  appellee 

Long  Beach  Federal  Savings  and  Loan  Association  in  196^-1964  after 

being  twice  v/recked  and  alm.ost  destroyed  by  miilicious  and  punitive 

repeated  seizures  and  runs  inflicted  by  appellants  Federal  Home 

16/ 
Loan  Bank  Board,  et  al. 

Appellants'  I96O  seizure  of  appellee  Long  Beach  Federal 


15/'  All  stock  $  f ignores  are  at  19b;^  prices  of  Equitable  stock. 
16/  See  page  ^2--^  hereof  for  Congressional  Investigating 
Commil^ee's  findings  re  seizures  and  runs. 


caused  a  $69,000,000  run  which  reduced  appellee's  savlncs  deposits 
by  70^  from  $96,000,000  in  I96O  to  less  than  $30,000,000  In  I962. 

Appellees  by  Congressional  Investigations  and  State  and 
Federal  Court  actions,  compelled  appellants  in  I962,  to  return 
the  remnants  of  the  seized  Long  Beach  Federal  and  to  pay  over 
$5,000,000  in  damages  for  v/rongful  seizure.  Appellants  were  also 
compelled  to  allov/  conversion  by  merger  of  appellee  Long  Beach 
Federal  into  appellee  Equitable.  [Pi's.  Exh.  "8"  page  43-48] 

But  even  with  these  victories  only  about  $842,000  (not 
$9,500,000),  [3R-II38]  of  surplus  was  then  available  for  immediate 
distribution  among  Long  Beach  Federal's  then  (1962)  only  $30,000,000 
of  savings  deposits. 

The  difference  betv/een  a  $842,000  and  a  $9,500,000 
distribution  v;as  created  by  about  $42,000,000  of  new  savings 
deposits  which  came  into  Long  Beach  Federal  in  I962.  [3R-1136-11371 
About  $24,000,000  of  these  new  deposits  came  into  I/Dng  Beach  Federal 
within  the  first  t-wo  days  of  its  I962  return  to  its  founding 
management  from  appellants'  seizures.  These  are  the  savings 
deposits  appellants  would  partially  forfeit  and  penalize. 

Appellants  were   thwarted  in  their  repeated  seizures  and 
20  years  of  efforts  to  destroy  and  ruin  Long  Beach  Federal. 
Smarting  under  the  $5,000,000  of  damages,  they  were  compelled  to 
pay  Long  Beach  Federal,  appellants  bitterly  resented  $24,000,000 
of  new  savings  deposits  coming  into  the  wrecked  and  alm.ost  destroyed 
Long  Beach  Federal  on  the  very  day  appellants  were  ousted  by 


Federal  Court  orders. 

Appellants  made  every  effort  to  prevent  or  mlnlmlzo  any 
distribution  of  Long  Beach  Federal  surplus  among  the  60,000  I-rOng 
Beach  Federal  savings  depositors  who  had  recovered  their  seized 
Association  from  appellants.  [^R-ll^Jl] 

Appellants  required  $5, 000, 000  of  Long  Beach  Federal's 
nev;  surplus  to  be  withheld  from  distribution  for  10  years  to 
indemnify  appellants  against  their  own  v;rongs,  i.e.,  appellants' 
liability  to  Long  Beach  Federal's  customers  for  losses  caused  by 
appellants'  two  years  (1960-I962)  of  mismanagement  of  the  seized 
Association.  [Pi's.  Exh.  "8"  page  ^6]  This  cut  heavily  into 
any  possible  distribution. 

If  distribution  v/as  made  without  the  new  deposits. 
Federal  and  State  incom.e  taxes  of  about  $3,884,000  were  estimated 
on  the  $5,000,000  of  damage  recoveries  and  on  other  Association 
assets.  [3R--ll4l-ll42]   This  also  would  have  greatly  reduced 
any  possible  distribution. 

Appellants  sought  to  increase,  instead  of  reduce,  those 
unnecessary  taxes  on  the  $9,500,000  distribution. 

But  the  $42,000,000  of  new  savings  deposits  carried  with 
them  a  12;^  tax  shelter  under  26  U.S.C.  593-   12^  of  $42,000,000 


XL/ 

is  $5,000,000. 

A  wrecked  and  damaged  I,ong  Reach  Feder.!.l  Savings  and 
Ix)an  Association  which  in  I962  had  just  suffered  a  $69,000,000  run, 
(more  than  70;^  of  its  I96O  savings  deposits  of  $96,000,000), 
obviously  had  no  goodwill.  [3R-1139  and  1169-1170]   But  the 
miracle  of  $42,000,000  of  new  savings  deposits  in  8  months, 
$2^,000,000  of  v/hich  came  in  two  days,  partially  restored  IxDng 
Beach  Federal's  badly  damaged  goodwill.  [3R-1159  and  II69-II7O] 

Appellee  Equitable,  solely  because  of  the  $42,000,000 
of  nev;  savings  deposits: 

(a)  Paid  $3^,000,000  (almost  one-third  of  the  total 
distribution  of  $9,500,000)  for  Long  Beach  Federal  goodwill 
restored  by  the  new  savings  deposits. 

(b)  Assumed  Long  Beach  Federal's  obligation  to 
withhold  another  and  separate  $3,000,000  of  surplus  from  any 
distribution  for  10  years  to  indemnify  appellants  against  their  own 
uTongs.   Such  assumption  released  this  $3  ,000,000  for  immediate 

~    Vy'   The  U.  S.  Trial  Judge  commented  upon  this  tax  shelter  in 

his  opinion  of  233  F.  Supp.  578  (Appx.  I-a  hereof)  in  a  footnote  at 

page  599  where  he  said: 

"The  Board  insists  that  the  large  deposits 
'diluted'  the  share  of  surplus  which  would  go  to  the 
small  depositors.   It  is  unnecessary  to  decide  that, 
but  it  is  v/orthy  of  note  that  several  hundred  of  the 
accounts,  whose  right  to  share  would  be  forfeited  be- 
cause they  v:ere  pledged,  are  for  less  than  $500.00,  and 
that  the  42  million  dollars  additional  deposits  v;hich 
were  in  the  institution  on  December  31,  1962,  gave  the 
Association  a  decided  tax  advantage  in  enabling  it  to 
write  off,  under  the  then  existing  laws,  12^  per  cent  of 
that  amount,  viz.:  more  than  five  m.illion  dollars,  as 
bad  debt  reserve.   And  five  million  dollars  contributing 
to  a  tax  shelter  is  not  tiddly-winks.  .  .  . 
26  U.S.C.  596  as  it  vms  in  I962  permitted  any  mutual  savings 

association  to  take  12|f^  of  its  total  savings  deposits  as  a 

deduction  against  U.  S.  income  taxes. 


distribution. 

(c)  Assumed  Long  Beach  Federal's  liabilities,  if 
any,  for  the  possible  $3,884,000  of  Federal  and  otate  Income 
taxes. 

Equitable  agreed  to  merge  vith  Long  Be.r.ch  Federal.  [3R- 
1138-1140;  1167]  Equitable  had  almost  $15,000,000  in  net  v/crth, 
surplus  reserves,  etc.  [Pi's.  Exh.  7-A-4-3,  page  6;  also  I2/9/63- 
10-A]   This,  plus  the  $5,000,000  tax  shelter  cre.-ted  by  the 
$42,000,000  of  nev;  savings  deposits  obviated  any  possible 
$3,884,000  (or  any  other)  taxation  on  Long  Beach  Federal. 

The  thousands  of  ne-A^  savings  depositors  v;ho  created 
almost  all  of  the  $9,500,000  distribution  are  nov/  accused  by 
appellants  Bank  Board  of  making  "...  a  raid  on  the  Federal 
Association's  net  v/orth  ..."  and  are  partially  forfeited  and 
penalized  from  any  participation  in  the  $9,500,000  surplus  and 
distribution  they  created. 

This  more  than  ten  times  increase  in  distribution  from 

about  $842,000  to  $9,500,000,  is  falsely  labeled  by  appellants  as 

a  "dilution".   Such  non-existant  "dilution"  is  then  made  the 

pretended  basis  of  appellants  forfeitures  and  penalties  against 

the  new  savings  depositors.   Such  is  in  the  teeth  of  the  applicable 

Act  of  Congress  and  contradictory  of  its  plain  terms  which  require: 

"...  in  the  event  of  dissolution  after  con- 
version, the  members  or  shareholders  of  the  association 
will  share  on  a  mutual  basis  in  the  assets  of  the 
association  in  exact  proportion  to  their  relative  share 
or  account  credits.'  .  .  .  "  (Emphasis  added) 


(12  U.S.C.  I464(i);   233  F.  Supp.  578  at  592,  Appx.  I-a  hereof.) 


In  April  I960, appellee  Ix>ng  Beach  Federal  hnd  ll-.oS, 000,000 

in  savings  deposits  owned  by  its  then  90,000  mutual  suvintis 
depositors.  They  were  about  to  convert  their  mutual  Association 
from  a  Federal  to  a  California  State  Association.   By  Acts  of 
Congress  (12  U.S.C.  lA6h(l),   Appx.  I-f  hereof),  they  had  an  absolute 
right  to  make  such  conversion.   No  approval  of  appellant  Bank  Board 
was  required. 

In  order  to  block  this  lawful  conversion,  appellants  in 
i960  seized  and  wrecked  the  Association.   A  Congressional 
Investigation  Committee  so  found  (quoted  hereafter  at  pages  h2'-Hh 
at  greater  length).   It  investigated  appellants'  seizures  and 
condemned  them  in  the  strongest  language.   In  I96O  the  Conmittee 
said : 

"...  The  board's  .  .  .  action  must  be  characterized 
as  arbitrary  and  unlav/ful  of  the  most  reprehensible 
sort,  .  .  .  In  preventing  the  conversion  the  bo&rd 
deprived  the  Association  of  a  right  created  by  .  .  . 
Congress  .  .  .  without  mincing  words,  v^e  may  say  this 
is  a  form  of  regulatory  supervision  by  blackmail.  .  .  . 
The  Board's  action  was  an  arbitrary  and  unlawful 
exercise  of  power.  .  .  " 

T87  Federal  Home  Loan  Bank  Board  v.  Greater  Delav/are  Valley 
S.  &  L.  Ass'n.  ,  277  F.  2^~^yf    {CA-~j>,19oO) ,      In  Reich  v.  V/ebb, 
356  F.  2d  l5y(CA-9, 1964)  [Cert.  Den.  380  U.S.  913;  1;5  L.  ed.  2d 
800] .   This  Court  considered  the  Greater  Delaware  Valley  Federal 
decision  and  said  at  page  157: 

"...  In  that  case  the  Bank  Board  sought  a 
declaratory  judgment  voiding  the  conversion  of  a 
Federal  Savings  and  Loan  Association  from  a  federal 
to  a  state  charter  until  the  approval  of  the  Erank 
Board  v;as  obtained .   No  duty  on  the  part  of  the 
A s sociation  to  obtain  Bank  Board  approval  existed 
'either  at  common  law,  by  statute  or  ""by  Bank  Board 
regulations.  .  .  ."(Emphasis  added.) 


-ifi- 


This  language  v;as  by  the  third  Congrc3slonal  Comnittee  to 
investigate  appellants  .and  their  seizures  of  Long  Beach  Federal 
during  the  20  years  of  vendetta  by  appellant  Board  against  appellee:- 
Association  and  its  Shai'eholders'  Protective  Committee. 

Yet  further  Congressional  inquiries  of  appellant  Board 
and  the  Board  Chairman's;  conflicting  and  contradictory  testimony 
before  said  Congression-^il  Coiranittee  in  196]^  are  detailed  on  pages 
1-63   hereof. 

Appellants  falsely  pretend  they  are  "protecting"  small 

savings  depositors  against  "dilution"  by  larger  depositors. 

19/ 

But  the  U.  S.  District  Court  found,   and  the  truth  is,  that 

appellants'  forfeitures  and  penalties  are  inflicte<3  upon  about 
1899  savings  accounts.   Of  these: 

(a)  ^2^y    or  about  17^,  are  $500  each,  or  less; 

(b)  1524,  or  over  Bofo,   are  $11,000  each,  or  less;and 

(c)  Only  5^,  or  about  3fo,   are  $100,000  each,  or  over. 
Nor  are  the  forfeitures  or  penalties  upon  savings  accounts  limited 
to  nev;,  or  small,  accounts.  Appellants  would  forfeit  and  penalize 
every  savings  account  which  is  pledged  or  assigned  as  security  for 
any  depositor's  debt.  This  is  regardless  of  the  size  or  age  of 

the  forfeited  savings  account. 

Hundreds  of  the  forfeited  savings  acco^onts  have  been 

in  the  Association  and  pledged  or  assigned  for  five  years  or 

longer.  Many  are  tiny  accounts  from  $500  dov.ai  to  as  low  as  ^20  - 

10  per  account.   Others  range  in  size  up  to  $100,000  or  more  each. 
3R-1642-1706] 


19/  233  F.  Supp.  578  at  599  (Appx.  I-a  hereof). 


But  all  are  forfeited. 

Appellants  failed  to  deny  In  any  way  b^jfore  the  District 
Court  that  the  $42,000,000  of  nev/  savings  deposits: 

(a)  Created  the  $3,000,000  of  goodv;ill; 

(b)  Released  another  and  separato  $5,000,000 
for  immediate  distribution  instead  of  It  being 
retained  for  10  years;  and 

(c)  Also  created  the  more  than  $3,000,000 

of  income  tax  shelter  which  saved  about  $3,884,000 

of  possible  income  taxes. 

With  these  as  undenied  (and  undeniable)  facts  before  it, 
the  District  Court  rejected  appellants  v;holly  unsubstantiated  claims 
of  "dilution"  and  "breach  of  fiduciary  duty"  by  appellee  Ix)ng 
Beach  Federal  in  accepting  the  $42,000,000  of  new  savings  deposits. 
Inevitably,  summary  judgment  against  appellants  followed.   It  is 
from  these  rulings  that  they  appeal. 

Against  the  background  of  these  undenied  and  undeniable 

facts,  this  Court  of  Appeals  should  carefully  scrutinize  appellants 

briefs.   They  are  replete  v;ith  misleading  distortions,  half  truths 

and  misstatements,  only  the  most  glaring  of  v/hich  can  be  refuted 
20/ 

herein. 


20/  Appell£ints  have  twice  briefed  these  appeals.   Appellants' 
first"~5riefs  made  more  than  70  references  to  documents  never  seen 
by  the  Trial  Court  and  never  offered  or  received  in  evidence.   Upon 
appellees  motions  this  Court  of  Appeals  required  appellants  to 
file  new  briefs  and  omit  therefrom  references  to  matters  never 
presented  to  or  considered  by  the  Trial  Court.  (Order  of  September 
20,  1966  by  this  Court  of  Appeals  in  these  appeals  No.  20522, 
No.  20447  and  No.  20378). 


For  over  20  years  appellants  Dank  Board  havo  been 
penalizing  and  forfeiting  Long  Beach  Federal  savings  depositors 
and  continuously  persecuting  the  Association.  In  19^6,  the 
predecessor  of  appellants  made  their  first  ex  parte  seizure  of 
Long  Beach  Federal.   The  seizure  was  made  upon  accusations  of 
"unsafe  and  unfit  managoment". 

The  seizure  v^cs  completely  ex  parte,  vithout  any  notice, 
hearing,  or  opportunity  to  be  heard.  Appellants  sought  and  ob- 
tained scare  headline,  front-page  nev/spaper  publicity  of  their 

seizure  of  the  Association  and  their  unfounded  charges  of  "unfit" 

21/ 

and  "unsafe"  management. 

A  $10,000,000  run  of  v:ithdrav;als  immediately  ensued. 
Thousands  of  savings  depositors  formed  long  lines  in  front  of  the 
Association  and  withdrew  nearly  one-half  of  the  then  total  of 
$22,000,000  of  savings  deposits.  [3R-1125] 

The  original  Shareholders'  Protective  Committee  of  Long 
Beach  Federal  was  then  founded.   It  has  been  in  continuous 
existence  suing  appellants  for  20  years.   It  commenced  the  first 
Federal  Court  action  which  v/ent  to  the  U.  S.  Supreme  Cohort. 
[lR-5-7]  A  Congressional  Investigating  Committee  in  19^6  heard 
the  appellants'  charges  from  their  ovti  lips  by  the  testimony  of 
the  then  Federal  Home  Loan  Bank  Administration  officials. 

The  19^6  Congressional  Committee  found: 

"The  action  here  complained  of  v;as  not 
only  a  disservice  to  the  Government  but  also 
a  greater  disservice  to  the  people  for  the 

21/  14  F.  R.  D.  273  at  284. 


protection  of  v;hose  rights  and  affairs  our 
Government  exists.  ..." 

After  almost  two  years  (19^6-19^8)  of  ruinous  operation 
of  the  seized  Association,  appellants  returned  the  remnants  of 
the  Association  in  January  19^8  to  exactly  the  sujno  management 
from  which  they  had  seized  it.  [;$R-1] 25-1126] 

The  Shareholders'  Protective  Committee  had  in  19^16-19^8 
obtained  the  proxies  of  an  overwhelming  majority  of  all  of  the 
savings  depositors  of  the  Association.  (233  F.  Supp.  578  at  584, 
Appx.  I-a  hereof)  After  the  19^8  return  of  the  Association,  the 
litigation  continued  in  the  U.  S.  Courts  for  trial,  with  the 
Shareholders'  Protective  Committee  seeking  to  enforce  the  Federal 
Court  judgment  which  required  appellants  to  account  for  the 
$26,000,000  of  seized  assets  of  the  Association.  (233  F.  Supp.  578 
at  584,  Appx.  I-a  hereof) 

Upon  the  19^6  seizure,  over  $26,000,000  of  uncounted 
cash,  U.  S.  Bearer  bonds,  and  negotiable  securities,  had  been 
taken  by  appellants.  All  receipts  for  the  seized  uncounted  cash 
and  bearer  bonds,  etc.,  were  refused.  [l4  F.R.D.  2731 

Appellants'  first  attempted  accoijnting  with  the  U.  S. 
District  Court  was  rejected  by  that  Court.  Unable  to  account, 
appellants,  in  19^9,  made  another  seizure  order  for  the  liquidation 
of  the  Association  they  had  returned  in  19^8. 

This  seizure  order  however,  was  upon  notice,  and  required 
a  hearing.  The  U.  S.  Trial  Court  promptly  enjoined  the  19^9 
seizure  and  instead  required  appellants  to  submit  their  renewed 


charges  of  "uafit  and  unsafe  management"  to  the  U.  S.  Courts  for 
trial.  [1^^  F.R.D.  27'^] 

Instead  appellants  appealed,  and  after  about  h   years, 
in  193!:^,  the  injunction  v/as  dissolved  and  appellants  were  free  to 
conduct  any  hearings,  or  take  any  action  they  desired. 

Seven  years  followed,  from  1953  to  i960.  The  litigation 
continued  but  appellants  did  nothing  either  to  submit  their 
charges  to  the  Courts  or  to  conduct  any  hearing  of  their  own. 
[189  F.  Supp.  589] 

Every  time  the  U.  S.  Trial  Court  took  any  step  in  the 
pending  litigation,  appeals  or  writs  were  taken  by  appellants,  who 
thereby  effectively  blocked  any  trial  ever  being  had  on  the 
Shareholders'  Protective  Committee  19^6  actions  for  accounting  and 
damages . 

In  1959,  Long  Boach  Federal  determined  to  convert  from 

a  Federal  to  a  State  Association.  [Pi's.  Exh.  10-A,  pages  12-14] 

Such  a  conversion  v/as  authorized  by  Acts  of  Congress,  12  U.S.C. 

§l46^l(i),  and  reauired  no  consent  or  approval  of  appellants  Bank 

22/ 
Board.   Had  the  conversion  taken  place,  the  Association  and  its 

Shareholders'  Protective  Committee  v'ould  have  been  free  to  prose- 
cute the  pending  litigation  for  an  accounting  and  for  damages, 
against  appellants,  without  the  threat  of  the  Association  being 
seized  and  liauidated. 


22/  Reich  v.  Webb,  336  F.  2d  153  (CA-9,1964)  [Cert,  denied 
380  U.  S.  915;  13  L.  ed  2d  8OO,  March  I965] ;  Federal  Home  Loan 
Ban]c  Board  v.  Greater  Delaware  Valley  Fed.  S.  8c  L.  Ass'n.,  277  F. 
"^  ^37  (CA-3.19bQ)  see  pap;e  132-133  h'ereof  for  quotations. 

&~Pi-o 


The  U.  S.  Tri:l  Court  found  in  enjoining  tho  19.,9 
threatened  seizure,  thct  appellants  wore  then  threatening  to 
seize  the  Association  b:-rcause  they  were  unable  to  account  and  that 
appellants  soaght  to  appoint  themselves  as  receivers  to  obtain 
control  of  the  Association's  litigation  against  appellants,  and 
thereby  dismiss  it  without  trial.   [14  P.R.D.  27)  at  293-295) 

By  April  I96O,  the  conversion  had  proceeded  so  far  that 
California  Savings  and  Loan  Association  examiners,  on  April  6, 
i960,  entered  the  Association  for  the  purpose  of  examining  its 
condition  so  that  the  California  Commissioner  might  give  his 
consent  to  such  conversion.   [233  P.  Supp.  578  at  585] 

April  12,  i960,  the  U.  S.  Court  of  Appeals  for  the  Third 
Circuit,  decided  Federal  Home  Loan  Bank  Board  v.  Greater  Delav^are 
Valley  Federal  Savinp;s  and  Ijoan  Association,  277  F.  2d  4^7,  (CA-^^ 
i960).  This  decision  held  that  a  Federal  savings  and  loan 
association  could  convert  from  a  Federal  to  a  State  association 
vathout  appellant  Bank  Board's  consent,  and  regardless  of  the  Bank 
Board's  opposition. 

Just  10  days  later.  Long  Beach  Federal  was  again  seized 
by  appellant  Bank  Board.  This  seizure  was  also  ex  parte,  v^holly 
without  notice,  and  was  based  in  a  large  part  upon  the  then  14-year 
old  and  yet  untried  charges  of  "unsafe  and  unsound"  management. 

Again,  with  minor  exceptions,  appellants  refused  to  give 
receipts  for  the  over  $120,000,000  of  seized  assets.   [Pi's.  Exh. 
"10-B"  pages  390-393] 

By  i960,  the  Association  had  gro\m   to  have  over 


$96,000,000  in  savings  deposits,  and  over  90,000  savings  depositors. 

The  same  destructive  seizure  pattern  v/ns  again  followed 
by  appellants.  They  deliberately  undormaned  the  30-teller  v/indows 
of  the  Association  with  only  4  tellers,  so  that  long  lines  of  with- 
drav/ing  savings  depositors  again  v/ere  formed  in  l>ont  of  the 
Association.  [Pi's  I^ijch.  "10-B"  page  8lO]  Front-pr«ge  scare  headline 
newspaper  publicity  was  obtained  by  appellants'  "press  releases". 
[Pi's.  Exh.  "lO-B"  pages  787-789  and  79^-803]  Tliey  even  hired 
a  press  agent  to  get  their  publicity. 

As  a  result  over  $69,000,000  of  savings  deposits  were 
vithdra^ATi  by  terrified  8-nd  intimidated  Long  Beach  Federal  savings 
depositors.   This  v.^as  about  70^  of  all  the  savings  deposits  then 
in  the  Association. 

The  Shareholders'  Protective  Committee  vas  then  in  its 
l4th  year.   It  has  nov  been  (I966)  licensed  continuously  every  year 
for  20  years,  by  the  State  of  California.  [233  F.  Supp.  578  at  591] 
It  obtained  nev;  proxies  [Pi's.  Exh.  "2"]  from  more  than  a  majority 
of  the  i960  savings  depositors,  and  filed  new  court  actions,  and 
sought  further  Congressional  Investigations.  [Pi's.  Exh.  I2/9/63- 
8  page  15] 

The  i960  Congressional  Investigating  Committee  summoned 
appellants  to  testify  under  oath  concernirg  the  reasons  for  the 
i960  seizure  of  Long  Beach  Federal.  The  then  Bank  Board  Chairman 
and  Bank  Board  members  who  were  subpoenaed,  appeared  before  the 
Congressional  Committee  and  refused  to  testify  on  the  basis  that 
the  seizure  was  justified  and  the  justification  would   be  fully 


disclosed  before  an  administrative  hearing  to  be  held  by  a 
Hearing  Officer.  When  the  administrative  hearing  convened, 
appellants  Bank  Board  members  and  Chairman  were  subpoenaed  by 
,  appellees  to  appear  in  Los  Angeles,  California,  and  state  vhv 
the  Association  had  been  seized  and  ruined. 

The  then  Chairman,  members,  etc.,  of  appellant  Rank  Board 
flouted  the  subpoenas  and  refused  to  appear  or  to  testify.    They 
ordered  their  "handpicked"  hearing  examiner  to  rule  that  no  evidence 
yould  ever  be  received  as  to  reasons  or  justifications,  if  any, 
for  the  ex  parte  seizure.  Instead,  only  "current  conditions"  would 
be  heard.  [189  F.  Supp.  589  at  603^-6o4]   Current  conditions  were: 

(a)  The  Association  when  seized  April  22,  i960 
had  $96,000,000  of  savings  deposits  and  was  indebted 
to  no  one; 

(b)  By  the  time  of  the  I960  Administrative  Hearing, 

the  Association  had,  in  4  months,  lost  over 

2^/ 
$60,000,000   of  its  savings  deposits,  and  but 

$35,000,000  remained.   The  Association  was  allegedly 

in  debt  $^5, 000, 000  on  a  new  demand  debt  created  by 

appellant  Bank  Board  in  favor  of  appellant  Federal 

Savings  and  Loan  Insurance  Corporation,  since  the  seizure. 

Appellants'  "handpicked"  hearing  examiner  not  only 

refused  to  compel  the  Board  Chairm8.n  or  Board  Members  to  honor  the 

subpoenas  and  testify,  but  sought  to  enforce  a  hearing  on  the  said 

23/  L.  B.  Fed.  S  &  L  Assn.  v.  Fed.  Home  Loan  ^nk  Board,  I89 
F.  Supo.  5^9  (I90O)  at  599  details  these  events. 

2h/  Another  $9,000,000  of  savings  deposits  v/ere  later  lost 
bringing  the  total  run  to  over  $69,000,000. 


"current  condiLions".  The  outcome  of  such  a  hea-lng  was  obvious. 
The  Association,  $^7,000,000  tn  debt,  due  on  dcmnnd,  with  only 
$55,000,000  left  l_n  savings  deposits,  was  obviou:?ly  insolvent. 

Its  liquidation  seemed  certain. 

But  neither  the  U.  S.  Trial  Judge,  v;ho  has  heard  this 
litigation  for  20  years,  nor  this  Court  of  Appea:is,  would  permit 
such  an  outrage. 

In  "handpicking"  their  hearing  examine::,  appellants  had 
adopted  two  resolutions  on  the  same  day,  one  of  v/hich,  together 
with  correspondence,  disclosed  that  appellants'  General  Counsel  had 
shopped  around  and  himself  selected  the  hearing  examiner  v/ho  v;ould 
seal  the  seized  Ijong  Beach  Federal's  doom. 

One  only  of  the  two  of  appellants'  resolutions  v;as  sent 
to  Long  Beach  Federal's  counsel  by  registered  mail.  The  other, 
although  passed  the  same  day,  and  on  the  same  subject,  v;as  con- 
cealed up  the  appellants'  sleeve  for  months,  to  be  sprung  as  a 

25/ 

surprise  before  the  U.  S.  District  Court  at  Los  Angeles. 

Appellants'  General  Counsel  himself,  testified  before 
the  i960  Congressional  Investigating  Committee  "I  selected  him 
[the  hearing  office]."  The  U.  S.  District  Court  in  I89  F.  Supp. 
589,  at  page  606  at  footnote  12,  condemned  such  conduct. 

This  Honorable  U.  S.  Court  of  Appeals  went  even  further 
and  in  Federal  Home  Loan  Bank  Board  v.  Long  Beach  Federal  Sav.  & 
Loan  Assn. ,  295  F.  2d  ko^,    at  page  ^11,  held  the  selection  of  the 
Hearing  Officer  v;as  a  violation  of  the  Administrative  Procedure 


25/  See  189  F.  Supp.  589  for  details. 


Act,  was  illegal  aiid  void,  and  tliat  said  "current  conditions"  could 
not  be  used  to  decide  the  fate  of  the  seized  Association. 

This  decision  of  this  Court  of  Appeals  was  filed  in 

November,  I96I. 

Within  3  months,  on  February  l4th,  I96?,  appellants 
Bank  Board,  et  al.,  agreed  to  again  return  the  remnants  of  the 
twice  seized  Long  Beach  Federal  to  exactly  the  same  management 
from  which  it  had  been  seized  in  19^^6,  and  to  which  it  v;as  returned 
in  19^8.  [Pi's.  Exh.  "8"  Settlement  Agreement] 

But  in  1960-1962,  appellee  Long  Beach  Federal  had  been 
v;recked  and  almost  destroyed  under  the  tv/o  years  management  of  the 
seizing  appellants.  Less  tha.n  $30,000,000  remained  of  the 
original  $96,000,000  of  savings  deposits.   Over  $1,000,000  in 
operating  losses  were  suffered  by  the  Long  Beach  Federal  in  I962 
resulting  from  ths  I960  seizure. 

But  this  tliae,  appellants  paid  over  $5,000,000  in 
settlem.ent  of  damages  to  the  Long  Beach  Federal  for  their  wrongful 
seizure  and  mismanagement  of  the  Association's  business.  [3R-11^0- 
ll4l]  As  part  of  the  February  I962  settlanent  [Pi's.  Exh.  "8"], 
appellants  also  agreed  that  Long  Beach  Federal  might  convert  from 
a  Federal  to  a  State  Association,  and  might,  if  possible,  merge 
with  Equitable.   But  even  here  appellants  persisted  in  their 
destructive  and  ruinous  "supervision"  of  Long  Beach  Federal. 

Appellants  required  that  $3,000,000  of  Long  Beach 
Federal's  assets  be  withheld  from  distribution  to  its  depositors 
and  be  retained  for  10  years  as  "protection"  of  appellants  Bark 


Board  and  Insuranco  Corporation,  a^^alnst  the  actions  and  claims 
of  the  customers  of  the  seized  Ix)ng  Beach  Federal  for  mismanagement 
and  damage  inflicted  by  appellants  upon  said  customers.  [Pi's.  Exh. 
"8"  page  ^^6] 

Upon  its  1962  restoration  to  the  founding  m:inagemont, 
Long  Beach  Federal  v:as  in  a  precarious  condition.   It  had  only  about 
$:50,000,000  of  its  original  $96,000,000  in  savings  deposits. 
Long  Beach  Federal's  goodwill  built  so  laboriously  over  28  years 
by  the  founding  management,  v/as  now  non-existent.  [^R-irj>Q-llkO; 
5R-1166] 

Unless  multi-millions  of  dollars  of  nev;  savings  deposits 
could  be  iMnediately  obtained  in  large  volume,  Long  Beach  Federal 
could  not  merge  with  Equitable  and  might  not  even  survive.  Unless 
Equitable  could  be  persuaded  to  assume  all  of  Long  Beach  Federal's 
liabilities,  knovn  or  unknovm,  $3,000,000  of  Long  Reach  Federal's 
surplus  available  for  distribution  among  its  savings  depositors 
must  be  retained  for  10  years  to  protect  appellants  Bank  Board 
and  Insurance  Corporation  against  liability  for  their  ovn  vrong- 
doing.  [Pi's.  Kxh.  "8"  page  h6] 

Long  Beach  Federal  and  its  management,  as  v;ell  as 
Equitable 's  management,  when  they  learned  in  I962  that  Long  Beach 
Federal  would  be  restored,  made  monumental  efforts  to  attract 
and  obtain  every  possible  new  savings  deposit  in  all  amounts,  large 
as  well  as  small.  As  a  result  $24,000,000  in  new  savings  deposits 
became  available  to  the  restored  Long  Beach  Federal  within  two  days 
after  it  resumed  business  under  its  founding  management.  And  this 


growth  continued  until  almost  $^12,000,000  in  new  cavLn^/G  deposits 

came 

1962/ 


came  into  Long  Beach  Federal  from  April  2nd  to  the  end  of  November, 
26/ 


These  are  the  savings  deposits  appellants  Bank  Board 
and  Insurance  Corporation  would  ex  post  facto  partially  forfeit 
and  penalize.  Almost  one-half  of  these  new  savings  deposits  or 
over  $19,000,000  are  denied  by  appellants  their  Just  and  lawful 
statutory  and  charter  participation  in  the  surplus  of  Long  Beach 
Federal,  v;hich  they  helped  to  create. 

These  new  savings  deposits  were  the  blood  transfusion 
that  saved  the  dying  Long  Beach  Federal  from  the  fate  appellant 


2b/  Front  page  newspaper  publicity  was  given  to  the 
$24,000,000  of  new  deposits  received  during  the  first  2  days.  Full 
page  ads  v;ere  placed  every  day  in  the  local  newspapers  [Pi's.  Exh. 
12B] .   Movie  and  T.  V.  stars  made  personal  appearances  at  Long 
Beach  Federal  and  autographed  new  accounts.  They  also  offered  their 
own  new  savings  accounts  of  from  $100,000  to  $300,000  each.  [Pi's. 
Exh.  11]  One  of  appellant  Bank  Board  members,  its  counsel,  et  al., 
were  photographed  with  the  stars  in  the  premises  of  Long  Beach 
Federal.  [Pi's.  Exh.  11] 

Appellants  now  den^  any  knowledge  that  dozens  of  movie  and 
T.  V.  stars  were  each  opening  said  $100,000  to  $300,000  new  accounts 
[3R-1411  and  3R- 1359-60]   Appellant  Bank  Board  Member  Dixon  swore 
in  his  affidavit  that  he  v/as  in  Long  Beach,  California  from  March 
20  to  April  6,  1962,  for  the  purpose  of  the  settlement  and  return 
of  the  seized  Association.   He  says  "...  I  then  turned  over  the 
keys  of  the  Association  to  Mr.  Thomas  A.  Gregory,  its  President. 
[3R-1412]   He  also  swore: 

"...  Newspapers  in  Los  Angeles  and  Long  Beach  carried 
stories  as  to  the  amount  of  deposits  at  Long  Beach 
following  its  return  to  its  private  management  on  April 
2,  1962.   One  newspaper  account,  dated  April  3,  1962, 
stated  that  the  Association's  deposits  on  April  2,  19o2 
were  $22,776,984.  Another  newspaper  story,  dated  April 
11,  1962,  stated  that  redeposits  of  the  Association  in 
one  week  were  more  than  '29  million  dollars'. 

The  newspaper  ads  and  frontpage  publicity  headlined  the 
$24,000,000  of  new  savings  deposits  and  featured  the  pictures 
of  the  movie  and  T.  V.  stars.   [Pi's.  Exh.  12-B] 


Bank  Doaid  hod  Intended  for  It. 

The  undenied  affidavits  before  the  U.  S.  District  Court, 
including  that  of  T.  A.  Gregory,  [3R-1125-llGjJ]  President  of  Long 
Beach  Federal  affirmed: 

(a)  Thai,  the  approximately  $42,000,000  of  new 
savings  deposj.ts  increased  the  amount  available  for 
distribution  c.mong  all  savings  depositors  from  about 
$842,000  to  $9,500,000.   If  the  Acts  of  Congress  and 
the  Association's  charter  prevail,  this  increase  of 
more  than  10  times,  will  be  shared  equally  and  pro 
rata  ajnong  all  $72,000,000  in  savings  deposits. 

(b)  That  the  increase  of  more  than  10  times  the 
total  distribution,  although  spread  among  a  greater 
number  of  savings  depositors,  yet  results  in  about  4 
times  more  being  received  by  all,  both  old  and  nev:, 
than  would  have  been  received  by  the  old  depositors 
without  the  increase. 

The  $42,000,000  of  new  savings  deposits  conferred  the  following 
major  benefits: 

(a)  Equitable  paid  $3,000,000  in  guarantee  stock 
for  the  goodwill  of  the  restored  Association.   Said 
goodwill  resulted  solely  from  the  new  $42,000,000  of 
savings  deposits.   [5R-113B-ll40;  3R-1167] 

(b)  The  additional  $3,000,000  to  be  impounded  for 
10  years  vms  released  for  immediate  distribution  among 
the  Long  Beach  Federal  depositors.   Equitable' s  assumptior 
of  all  Lonp;  Beach  Federal  liabilities,  known  as  '-'ell 


as  unlmovn,  made  this  release  possible. 

(c)  Approximately  $3,884,000  of  jrossible  income 
taxes  were  saved.  The  $^2, 000,000  in  new  savings 
deposits  under  26  U.  S.  C.  593  created  a  tax  shnlter 
of  12yo   or  about  $5,000,000.   This  tax  shelter  criabled 
Long  Beach  Federal  to  received  the  $5,000,000  compensa- 
tion paid  it  by  appellants  Eank  Board  ii.nd   Insurance 
Corporation  as  damages,  tax  free.  The  $5,000,000  tax 
shelter  also  enabled  Long  Beach  Federal  to  transfer 
its  surplus  to  Equitable  without  taxes  which  might 
otherwise  have  wiped  out  the  distribution. 
Appellant  ^nk  Board '  s  real  purpose  in  these  appeals 
is  apparent,  as  inadvertently  but  truthfully  stated  by  its  o^n 
attorney.   Said  appellants  want  to  further  "penalize"  those 
Long  Beach  savings  depositors  who  made  new  deposits  in  the 


27/  Affidavit  of  T.  A.  Gregory, [3R-1129-1163]  President  of 
appellee  Long  Beach  Federal  and  affidavit  of  Curtis  Palmer, 
[3R-1166-1177]  Director  of  appellee  Equitable. 


Association  cftor  it  was  restored  in  April,  1962',  from  the  second 
seizure. 


""^     On  July  13,  19b4,  Assistant  U.  S.  Attorney  Dooley,  one 
of  appellants'  attorneys,  v;rote  a  letter  to  counsel  for  appellee 
Long  Beach  Federal.   A  photocopy  of  said  letter  is  Appx.  I-b  hereof. 
Page  1  of  said  letter  reads  in  part: 

"POSSIBLE  SETTLSiVjEIJT  FQRIvIUIA 

"l.   Long  Beach  shareholders  whose  accounts  were 
assigned  as  security  for  the  payment  of  local  sales 
taxes  sho'old  not  be  penalized  provided  each  such  share- 
holder is  otherwise  eligiole  under  the  merger  agreement 
formula."  (Emphasis  added.) 

The  reference  by  appellants'  attorney  to  "penalized"  as 
the  effect  of  the  Bank  Board's  illegal  forfeitures  is  an  exact  and 
accurate  description  of  what  his  clients,  appellants  Bank  Board 
and  Insurance  Corporation  have  done  to  thousands  of  innocent  Long 
Beach  Federal  savings  depositors. 

But  appellants'  price  for  saving  som.e  Lop^  Beach  Federal 
depositors  from  being  "penalized"  by  appellants  -was  Long  Beach 
Federal's  consent  to  illegal  forfeitures  of  thousands  of  other 
sfiVings  depositors,  as  disclosed  by  the  balance  of  Attorney  Cooley's 
letter. 

Appellees  refused  to  agree  to  "penalize"  their  fellow 
depositors.   Appellants  therefore  forfeited  all  pledged  or  assigned 
deposits  regardless  of  size. 

In  C.  I.  R.  V.  Wilshire  Holdinp;  Corporation,  288  F.  2d  799, 
(CA--9, 19bl},  this  Court  said  at  page  COO : 

"...  In  the  conduct  of  a  case,  we  think 
that  the  government  must  accept  the  consequences  of 
what  its  attorneys  do." 


QCFESTIONS 

1.  Is  It  bref.ch  of  trust  ns  appellants  contend  for 

officers  of  appellee  Long  Beach  Federal  to  accept  new  savings 

deposits  of  $42,000,000  used  to  partially  rehabilitate  the  failing 

savings  association  after  it  had  been  wrecked  by  a  $69,000,000  run 

29/ 
of  savings  withdrawals  caused  by  appellants   seizures  and  efforts 

to  destroy  the  association? 

2.  Can  Appellants  violate  Acts  of  Congress  and  ex  post 
facto  forfeit  the  statutory  and  charter  rights  of  thousands  of  new 
savings  depositors  to  equal  and  pro  rata  distribution  of  appellee 
Long  Beach  Federal's  $9,500,000  surplus  created  by  their  $42, 000, 000 
of  new  savings  deposits? 

5.  Were  $42,000,000  of  new  savings  deposits  a  benefit 
in  1962  to  appellee  Long  Beach  Federal  in  its  then  precarious 
financial  condition  with  only  $30,000,000  of  savings  deposits  left 
after  a  $69,000,000  run  caused  by  appellants  seizures  and  2  years 
of  appellants  mismanagement? 


29/  Both  the  1946  and  196O  seizures  were  by  appellants 
Federal  Home  Loan  Bank  Board  and  Federal  Savings  and  Loan  Insurance 
Corporation  and  their  "Supervisory  Representatives,  Conservators, 
etc."  Congressional  Investigating  Connittees  investigated 
appellants  three  times  or  more.  The  I96O  Committee  said: 


It 

.   e 


.,.  The  board's  .  .  .  action  m.ust  be  characterized 
as  arbitrary  and  unlawful  of  the  most  reprehensible 
sort,  c  .  .  In  preventing  the  conversion  the  board 
deprived  the  Association  of  a  right  created  by  .  .  . 
Congress  .  .  .  without  mincing  words,  we  m^y  say  this 
is  a  form  of  regulatory  supervision  by  blackmail.  .  .  . 
The  Board's  action  v/as  an  arbitrary  and  unlawful 
exercise  of  power  ..." 


SUP/gvlAHY  OP  ARGTIMKr^rr 

1.  Appellee  Long  Beach  Federal  In  I962   desperately 
needed  the  $42,000,000  of  new  savings  deposits.   Its  financial 
condition  then  was  precarious.   It  had  been  wrecked  and  damaged 
by  appellants'  I960  seizure  and  the  resulting  $69,000,000  run  of 
vithdrav/als  by  thousands  of  terrified  and  intimidated  appellee 
savings  depositors.   The  $69,000,000  run  took  70^  of  the 
$96,000,000  total  deposits.  Only  $28,000,000  of  savings  deposits 
remained  in  1962  when  appellee  Long  Beach  Federal  v;as  released 
from  2  years  of  seizure  by  appellants  and  the  reninants  of  its 
seized  assets  were  returned  to  its  founding  management. 

2.  Every  dollar  of  the  $42, 000, 000  of  new  savings 
deposits  were  an  Lmmediate  benefit  to  the  wrecked  savings 
association  (Long  Beach  Federal)  and  to  all  its  thousands  of 
depositors  new  and  old,  big  and  small.  Amor-g  the  many  benefits 
were: 

a.  $3',  000,000  paid  by  appellee  Equitable  for  the 
partially  restored  goodwill  of  Long  Beach  Federal.  Without 
the  $42,000,000  of  new  savings  deposits  the  wrecked  and 
almost  destroyed  Long  Beach  Federal  had  no  goodwill.   With 
the  new  deposits  $3,000,000  was  paid  for  goodwill. 

b.  Another  and  separate  $3,000,000  of  Long  Beach 
assets  v^ere  released  for  immediate  distribution  amor^  the 
thousands  of  savings  depositors  instead  of  being  impounded 
for  10  years.   The  10-year  impound  of  $3,000,000  had  been 


required  by  appellmts  Federal  Home  Loan  Bonk  Board  and 
Federal  Savings  an-^  Loan  Insurance  Corporation  to  indemnify 
them  against  their  liability  to  the  thousands  of  depositors, 
borrowers  and  customers  of  appellee  Long  Beach  Federal  for 
said  appellants'  ovn  wrongs  inflicted  during  their  ?   years 
of  seizure  and  mismanagement  of  appellee  Long  Beach  Federal. 
After  $^2,000,000  of  new  savings  deposits  came  in  to 
Long  Beach  Federal,,  appellee  Equitable  v/as  willing  to  merge 
with  Long  Beach  and  assume  such  liabilities.   Thus  the 
impounded  $3^000,000  was  released  for  Ijnmediate  distribution 
instead  of  being  held  for  10  years. 

c.   About  $3,884,000  of  income  tax  savings  resulted 
from  the  $42,000,000  of  new  savings  deposits.  Every  dollar 
of  ne\r   deposits  created  a  12^  tax  shelter.  Under  26  U.  S.  C. 
§593  appellee  Long  Beach  Federal  got  a  $5,000,000  tax  Sxhelter 
for  the  year  I962  from  the  $42,000,000  of  new  savings 
deposits.   The  new  tax  shelter  helped  to  protect  from  taxes 
the  more  than  $5,000,000  settlement  of  damages  received  in 
1962  by  appellee  Long  Beach  Federal  from  appellants  for  their 
wrongful  seizure  and  wrecking  of  appellee  Long  Beach  Federal. 
Without  these,  the  $42,000,000  of  new  savings  deposits  and  said 
benefits,  only  about  $842,000  could  have  been  distributed;  with 
the  new  deposits  about  $9,500,000  was  distributed. 

3.   It  was  not  "a  breach  of  fiduciary  duty"  for  Long 
Beach  Federal  to  accept  the  new  savings  deposits  so  urgently  needed 
to  save  the  association  from  ruin  and  extinction.  The  total 


distribution  to  all  savings  depositors  now  and  old,  big  and  small 
was  increasGd  more  than  ten  times  by  the  new  deposits. 

The  individual  distribution  to  each  and  every  savings 
depositor  was  increased  by  about  four  times.   $8^2,000  divided 
among  $30,000,000  of  savings  deposits  is  about  3^^.   $9,500^000 
divided  amoiig  $7^,000,000  ($30,000,000  of  "old"  deposits  plus 
the  $^2,000,000  of  "now"  deposits)  is  Y^%,      13^  is  four  times 
greater  than  yfo, 

\,     Appellants  claim  that  the  "new"  big  deposits  "diluted" 
the  old  small  deposits  is  false  and  sham. 

5.  Appellants  ex  post  facto  forfeitures  of  the  thousands 
of  new  savings  depositors  statutory  and  charter  rights  to  equal 
and  pro  rata  distribution  of  the  $9,500,000  distribution  they 
created  is  illegal,  arbitrary  and  void.   It  violates  the  Acts  of 
Congress  which  expressly  require  equal  and  pro  rata  distribution 
in  exact  proportion  to  each  savings  account  balance. 

6.  Appellants  illegal  ex  post  facto  forfeitures  were 
promulgated  almost  a  year  after  the  forfeited  savings  deposits 
were  made. 

7.  Appellants  illegal  punitive  and  ex  post  facto 
forfeitures  of  thousands  of  appellees'  savings  deposits  is  part 
of  the  20  years  of  vendetta  of  appellants  against  appellees. 

Twice  appellants  have  seized  and  wrecked  appellee 
Long  Beach  Federal  (19^6-^8  and  I960-62).  Tx>rice  appellants  have 
been  com.pelled  by  court  judgments  and  Congressional  Investigations 
to  return  the  remnants  of  the  wrecked  and  damaged  savir^gs 


association  (Lone  Beach  Federal)  to  exactly  the  same  management 

from  which  they  had  seized  it. 

A  third  seizure  was  threatened  and  prevented  only 
by  a  Federal  Court  injunction. 

8.  Appellants  smarting  under  the  $5,000,000  of  dair.ages 
they  vjere  compelled  to  ]:ay  appellee  Long  Beach  Federal  have 
\^r^ongfully  and  illegally  penalized  and  forfeited  new  savings 
deposits  made  with  Long  Beach  Federal  which  has  survived  appellants 
20  years  of  ".  .  .arbitrary  and  unlawful  exercise  of  power  .  .  . 
action  of  the  most  reprehensible  sort"  and  "supervision  by 
blackmail."   (See  page  ^2-  hh   hereof  for  Congressional  Investigating 
Committee  use  of  these  terms  to  describe  appellants. ) 


I. 

APPELI ANTS'  ];LIEGAL  AMD  ARBITRARY  FORFEI'IIIRES 
AND  PENALTIES  AGAINST  THOUSANDS  OF  SI-IALL  MUTUAL 
SAVINGS  DEPOSITORS  VIOIATE  ACTS  OF  CONGRESS, 

For  more  than  30  years  it  has  been  settled  lav;  tn  this 
Ninth  Circuit  Court  of  Appeals  (and  by  the  United  States  Supreme 
Court)  that  any  administrative  order  or  regulation  is  a  nullity  If 
in  conflict  with,  or  contrary  to,  an  Act  of  Congress. 

There  are  a  multitude  of  Ninth  Circuit  cases  so  holding. 
Five  of  them,  are: 

1.  Federal  Maritime  Com'n.  v.  An.glo-Canadian  ShippinR 
Co.,  335  P.  2d  255,  (C.A.-9,  1964); 

2.  Reynolds  v.  United  States.  286  F.  2d  4^3  (C.A.-9, 
I960); 

3.  Kirk  V.  United  States,  270  F.  2d  110  (C.A.-9,  1959); 

4.  Hawke  v.  Commissioner  of  Internal  Revenue,  109  F.  2d 

946  (C.A.-9,  1940); 

5.  Commissioner  of  Internal  Revenue  v.  Van  Vorst, 

59  F.  2d  677  (C.A.-9,  1932). 

In  Federal  Maritime  Com'n.  v.  Anglo-Canadian  Shipping; 
Co. ,  335  F.  2d  255  (C.A.-9,  1964)  this  Court  said  at  page  253: 

"...  regulations  of  an  agency  of  the 
United  States  must  be  issued  within  the  powers 
conferred  by  Congress.  Kirk  v.  United  States, 


9  Cir.,  270  F.  2d  110,  118.   If  agency 
regulations  go  beyond  what  Congress  has 
authorized,  they  are  void.   Utah  Po\7or  & 
Light  Co.  V.  United  States,  2^1^  U.  S.  389, 
410,  37  S.  Ct.  387,  391,  61  L.  Ed.  791; 
Hawke  v.  Com'r  of  Int.  Rev.,  9  Cir. ,  109 
P.  2d  946,  9^*9." 

In  Reynolds  v.  United  States.  286  P.  2d  433  (C.A.-9, 

i960),  this  Court  of  Appeals  said  at  page  4^]2: 

"I'he  regulation  appellant  was  convicted 
of  violating  was  not  authorized  by  the  statute 
under  which  it  was  purpoi'^tedly  issued  and  was 
therefore  invalid.   It  follov/'s  that  the  con- 
viction of  appellant  thereunder  is  without 
legal  authority  and  it  must  be  set  aside  and 
the  judgment  reversed." 

In  Kirk  v.  United  States.  27O  P.  2d  110  (C.A.-9,  1959), 
this  Court  said  at  page  II8: 

"...  Regulations  of  a  department  must 
be  issued  within  the  povrers  conferred  by 
Congress  and  must  be  addressed  to  and  be 
reasonably  adapted  to  the  enforcement  of  an 
Act  of  Congress. " 

In  Hawke  v.  Commissioner  of  Internal  Revenue,  109  P.  2d 
946  (C.A.-9,  19^0)  this  Court  said  at  page  949: 

"[2]  .  .  .  Departmental  regulations 
may  notin/ade  the  field  of  legislation,  but 
must  be  confined  within  the  limits  of  con- 
gressional enactment.  .  .  .  [citing  authorities] 

"if  the  regulations  go  beyond  what 
Congress  can  authorize  or  beyond  what  it 
has  authorized,  they  are  void  and  may  be 
disregarded.  .  .  .  Iciting  authorities] 

In  Commissioner  of  Internal  Revenue  v.  Van  Vorst,  59  P. 2d 
677  (C.A.-9,  1932)  this  Court  said  at  page  679: 

"[1]   It  is  well  settled  that  department 
regulations  may  not  invade  the  field  of 
legislation  but  must  be  confined  within  the 


limits  of  coi,|;r»esslonal  enactment.  .  .  . 
[citing  aathopities]  ...  A  regulation 
to  be  valid  trust  be  reasonable  and  must  be 
consistent  wi:h  law.  ..." 

I'he  United  States  Supreme  Court  has  also  so  ruled  only- 
last  year.   In  Dixon  v.  United  States.  38I  U.  S.  68,  14  L.  ed .  2d 
223  (1965)  the  Court  said  at  L.  ed .  2d  page  228: 

"[3]  .  .  .  this  Court  had  made  it  clear 
that  'The  povjer  of  an  administrative  officer 
or  board  to  administer  a  federal  statute  and 
to  prescribe  rules  and  regulations  to  that 
end  is  not  the  power  to  make  law.  .  .but 
the  povjer  to  adopt  regulations  to  carry  into 
effect  the  will  of  Congress  as  expressed  by 
the  statute.  A  regulation  v^hich  does  not  do 
this,  but  operates  to  create  a  rule  out  of 
harmony  v/ith  the  statute,  is  a  mere  nullity.' 
Manhattan  General  Equipment  Co.  v.  Commissioner, 
supra,  297  U.  S.  at  lj>k,   80  L.  ed .  at  551.'^.  .  ." 


"7.   See  also  Miller  v.  United  States,  294 
US  435,  439-440,  79  L  ed  977,  98o,  981,  55  S  Ct 
440;  Lynch  v.  Tilden  Produce  Co.  265  US  315, 
320-322,  68  L  ed  1034,  1035,  1036,  44  S  Ct  488." 

The  above  quoted  1965  language  of  the  United  States 

Supreme  Court  appears  in  the  opinion  of  the  U.  S.  Trial  Judge 

Peirson  M.  Hall,  in  233  F.  Supp.  578  (Appx.  I-a  hereof).   In 

commenting  thereon  Judge  Hall  says  at  page  592: 

"[22]  .  .  .  it  is  a  proposition  well 
established  in  the  law  that  such  regulations 
or  rules  or  other  action  of  the  Board  cannot 
be  contrary  to  the  Statute,  or  in  excess  of 
the  powers  granted  by  the  Statute.  As  stated 
by  the  Supreme  Court.  ..."  [quoting  the 
above  language ] . 

In  Helvering  v.  Sabine  Transp.  Co.,  318  U.  S.  306,  87 
L.  ed.  773,  (1943)  the  U.  S.  Supreme  Court  said  at  U.  S.  page  3II, 


L.  ed.  776: 

"...  Me   thltik  tho  regula Lions  oro  In 
the.  teeth  of  t-he  unambiguous  mandate  of  tho 
statute,  are  contradictory  of  its  plain  terms, 
and  amount  to  an  attempt  to  legislate.  They 
cannot  prevail  ..." 

Appellants  forfoitures  cannot  prevail  unless  this 

Court  reverses  the  five  Ninth  Circuit  Court  of  Appeals  cases  above 

quoted,  plus  the  U.  S.  Supreme  Court  decision  of  May  I965,  and 

also  repeals  the  Act  of  Congress,  part  of  v/hich  reads: 

"'  .  .  .in  the  event  of  dissolution 
after  conversion,  the  members  or  shareholders 
of  the  association  \ii\l   share  on  a  mutual 
basis  in  the  assets  of  the  association  in 
exact  propp rtion  to  their  relative  share  or 
account  credits.  '  '.    '.    r^'~~(Emphasis  added) . 

(12  U.  S.  C.  1464  (i);  235  F.  Supp.  578  at  592.) 

Conversion  of  Appellee  Long  Beach  Federal  from  a  Federal 
to  a  California  state  association  is  authorized  by  Congress  v;ith- 
out  any  need  for  consent  of  Appellants  Bank  Board  et.  al.  and 
without  any  penalties  or  forfeitures. 

In  June  of  I96O  the  Special  Subcommittee  On  The  Home 
Loan  Bank  Board,  Com.mittee  On  Government  Operations,  of  the  86th 
Congress,  conducted  more  than  a  month's  investigation  of  appellants 
i960  seizure  of  Long  Beach  Federal.  The  Congressional  investigat- 
ing committee  called  before  it  the  Bark  Board  Chairman,  Members, 
General  Counsel,  Director  of  Supervision,  etc.  The  Congressional 
Committee's  report  reads  in  part  at  page  8: 

"NATURE  OF  THE  EMERGENCY 
"Did  an  emergency  exist?  If  it  did  not. 


i 


the  Board's  CEisc  falls  bo  the  ci'ound  and  its 
actions  must  be  characterized  as  arbitrary 
and  unlawful  jind  of  the  most  reprehensible 
sort.  We  so  characterize  the  Board's  actions 
.  .  .  there  was  overwhelming  evidence  that 
no  emergency  existed." 


At  page  12: 

"THE  CONVERSION  ISSUE 

"if  there  can  be  said  to  be  an  emergency 
v;hich  prompted  the  Board  to  seize  Long  Beach 
Federal,  it  v;as  not  related  to  the  financial 
or  business  affairs  of  the  association  but  to 
its  desire  and  plan  to  convert  from  a  Federal 
to  a  State-chartered  association.'  This  kind 
of  emergency,  we  may  note,  has  no  sanction  in 
law  as  a  basis  for  summary  seizure." 


"7.   Conversion  is  permitted  by  a  law 
enacted  in  the  80th  Cong.,  now  being  sec. 
5  (i)  of  the  Home  0\mers   Loan  Act  of  1933 
as  am.ended."   [12  U.S.C.  §1^6^  (i)  quoted 
above . ] 

At  page  1^: 

"...  by  preventing  the  conversion 
move,  the  Board  deprived  the  association  of 
a  right  created  by' the  (80th)  Congress  in 
1948  (62  Stat.  1239)." 

At  page  15: 

"Without  mincing  words,  we  may  say  this 
is  a  form  of  regulatory  supervision  by  back- 
mail.  ..." 

And  at  page  19: 

"...  the  Board's  action  was  an   ^^ 
arbitrary  and  unlawful  exercise  of  power. 

(The  full  25  page  committee  report  is  separately  bound  as  Appendix 
III  hereof) 


'Phis  Court  on  a  prior  appeal  In  this  catno  litigation 
took  judicial  notice  and  knowledge  of  such  Congressional  pro- 
ceedings, testimony,  and  committee  report  in  Federal  }Iome  Loan 
Bank  Bd .  v.  Ijour   Reach  Federal  S.  &  L.  Ass'n..  k95   F.  2d  ^0:5 
at  p.  HlO  (C.A.-9,  1961)  and  then  held  appellants  Bank  Board, 
et  al.  had  violated  the  Administrative  Procedure  Act. 

Appellants  Bank  Board  by  forfeiting  thousands  of  appellee 
Long  Beach  Federal's  nevj  savings  depositors  is  continuing  its 
policies  labeled  by  the  Congressional  Committee  as  "an  arbitrary 
and  unlawful  exercise  of  power"  and  "regulatory  supervision  by 
blackmail". 


Committee  Investig 


30/ 

See  page  42-4 ^ hereof  for  discussion  of  Congressional 

tiRations  and  reports  of  appellants. 


II. 

FEDERAL  SAVINGS  AIJD  LOAN  ASSOCIATIONS 
ARE  REQUIRED  BY  CONGRESS  TO  BE  "MIJTOAL" 
ASSOCIATIONS. 

Title  12  U.  S.  Code  §146^1  (a)  gave   the  Federal  Home  Loan 

Bank  Board  the  power  to  create  Federal  Savings  and  Loan  Association; 

It  reads: 

"(a)   In  order  to  provide  local  mutual 
thrift  institutions  in  which  people  m.ay  invest 
their  funds  and  in  order  to  provide  for  the 
financing  of  homes,  the  Board  is  authorized, 
under  such  rules  and  regulations  as  it  may 
I         prescribe,  to  provide  for  the  organization, 
incorporation,  examination,  operation,  and 
regulation  of  Associations  to  be  known  as 
'Federal  Savings  and  Loan  Association,'  and 
to  issue  charters  therefor,  giving  primary 
consideration  to  the  best  practices  of  local 
mutual  thrift  and  home-financing  institutions 
in  the  United  States."   (Emphasis  Added) 

Over  thirty  years  ago  the  then  Federal  Home  Loan  Bank 
Board  acting  under  this  authority  prescribed  a  form  of  charter  for 
all  Federal  Savings  and  Loan  Associations  throughout  the  United 
States. 

On  July  10,  1937,  Long  Beach  Federal  Savings  and  Loan 
Association  obtained  its  present  charter.   It  had  been  organized 
in  1934  under  a  similar  charter.  Congress  had  required  that 
Federal  Savings  and  Loan  Associations  be  "mutual"  and  pursuant  to 
this  Congressional  requirement,  the  terms  and  language  of  the 
charter  prescribed  and  issued  by  the  then  Bank  Board  to  Long  Beach 
Federal  Savings  and  Loan  Association  was  and  yet  remains  "mutual". 


It  provided  in  paragraph  9  of  the  Charter: 

9.  .  .  .  All  holders  of  share  accounts 
shall  participate  equally  in  dividends  pro 
rata  to  the  participation  value  of  their 
share  accounts;  .  .  .  All  holders  of  share 
accounts  shall  be  entitled  to  equal  distribution 
of  not  assets,  pro  rata  to  the  value  of  their 
share  accounts,  in  the  event  of  voluntary  or 
involuntary  liquidation,  dissolution,  or 
!         winding  up  of  the  association."  (Emphasis  added) 

All  charters  of  all  2000  Federal  Savings  and  Tjoan 
Associations,  both  Charter  N  and  Charter  K,  yet  contain  similar 
provisions. 

The  U.  S.  Supreme  Court  has  on  several  occasions 
considered  the  nature  of  the  relationship  under  such  charters 
between  a  federal  savings  and  loan  association  and  its  shareholders 
The  Court  has  held  that  for  all  practical  purposes,  such  share- 
holders have  identical  rights  with  depositors  in  mutual  savings 
banks . 

In  Society  for  Sav.  vs.  Bowers,  and  the  companion  case 

of  First  Federal  Ssvings  and  Tjoan  Association  of  Warren  vs. 

Bowers,  99  L.  ed .  950,  3^9  U.  S.  143,  the  Supreme  Court  was 

considering  the  rights  of  the  State  of  Ohio  to  tax  the  mutual 

savings  banks  and  the  federal  savings  and  loan  associations  in 

Ohio.  The  U.  S.  Supreme  Court  said  at  U.  S.  page  144-145,  L.  ed. 

page  956: 

"Society  for  Savings  in  the  City  of 
Cleveland  and  First  Federal  Savings  and 
Loan  Association  of  Warren, 3  two  mutual 
savings  banks  having  no  capital  stock  or 
shareholders,  and  located  in  Ohio,  attack  ^^ 
the  validity  of  an  Ohio  property  tax,  .  .  . 
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t).      Society  for  Sa vines  was  incorporated 
under  Ohio  \i\m ,   and  First  Federal  undo^  the 
Home  Ch^ners'  "I/Dan  Act  of  19ji5,  as  amended,  48 
Stat  128,  12  use  §§1^61  et  seq .   Nothing  turns 
here  on  the  difference  in  their  origins." 

Further  at  page  U.  S.  149-150,  L.  ed .  959  the  Supreme  Court  said: 

"...  Tlie  asserted  interest  of  the 
depositors  is  in  the  surplus  of  the  bank, 
which  is  prirrarily  a  reserve  against  losses 
and  secondarily  a  repository  of  undivided 
earnings.   So  long  as  the  bank  remains 
solvent,  depositors  receive  a  return  on  this 
fund  only  as  an  element  of  the  interest  paid 
on  their  deposits.   To  maintain  their 
intangible  ovmership  interest,  they  must 
maintain  their  deposits.   If  a  depositor 
withdraws  from  the  bank,  he  receives  only 
his  deposits  and  interest.   If  he  continues, 
his  only  chance  of  getting  anything  more 
would  be  in  the  unlikely  event  of  a  solvent 
liquidation,  ..." 

The  merger  of  Long  Beach  Federal  into  Equitable  was 
because  of  the  $42,000,000  of  new  deposits,  such  was  a  "solvent 
liquidation  of  Long  Beach  Federal."  It  was  "conversion  by 
merger". 

In  Porter  v.  Aetna  Gas.  &  S.  Co.,  8  L.  ed .  2d  407,  (1962) 

the  U.  S.  Supreme  Court  considered  the  matter  of  Federal  Savings 

and  Loan  deposits.   In  a  separate  opinion  Mr.  Justice  Douglas 

said  at  L.  ed .  pages  410-411: 

"SEPARATE  OPINION 

"Mr.  Justice  Douglas. 

"By  the  standards  announced  in  the 
earlier  decisions  share  accounts  in  federal 
savings  and  loan  associations  are  'investments.' 
See  Wisconsin  Bankers  Asso.  v.  Robertson,  -- 
App  DC  --,  294  F.  2d  71^.  They  can  be 


vit;hdravm  only  after  ^0  days'  notlco.  The 
o\-mer   of  a  sliare  account  Is  a  voting  member 
of  the  association  which,  as  the  Court  of  Appeals 
noted,  makes  him  'more  nearly  comparable  to  a 
stocldiolder  of  a  bank  than  one  of  its  depositors.' 
—  App  DC  --,  P96  F.  2d  :509,  592.   Moreover,  the 
Home  Ov7ners'  Loan  Act,  under  which  this  federal 
association  was  created,  makes  clear  that  its 
purpose  is  'to  provide  local  mutual  thrift 
institutions  in  v/hich  people  mav  invest  their 
funds.'   12  DSC  §1464  (a).    (italics  added.) 
Its  capital^  is  in  'shares'  (12  USC  §1^64  (b)) 
such  as  are  involved  here.  The  holders  of 
savings  accounts  who  apply  for  a  withdrawal  of 
funds  do  not  therby  become  'creditors.'^" 


"1.   'Capital'  means  'the  aggregate  of  the 
payments  on  savings  accounts,'  dIus  earnings, 
less  deductions.   See  12  CFR  §5^1.3.   'Savings 
account,'  such  as  we  have  here,  is  'the 
monetary  interest  of  the  holder'  in  the 
'capital'  of  the  association.   Id.,  §541.4. 
Tae   account  book  evidences  'the  ovmership 
of  the  account  and  the  interest  of  the  holder 
thereof  in  the  capital'  of  the  association. 
12  CFR  §545.2  (b). 

"2.   'Holders  of  savings  accounts  for 
which  application  for  withdrawal  has  been 
made  shall  remain  holders  of  savings  accounts 
until  paid  and  shall  not  become  creditors.' 
12  CFR  §544.1  (a)  par  6." 

The  validity  of  the  mutual  charters  issued  by  the 
Federal  Home  Loan  Bank  Board  to  federal  savings  and  loan 
associations  has  been  upheld  by  the  federal  appellate  courts. 

In  Wisconsin  Bankers  Association  v.  Robertson, 

(a)  190  Fed.  Supp.  90  (DC-D.C.  I960); 

(b)  294  Fed.  2d.  71^  (CA-D.C.  I96I); 

(c)  Certiorari  denied  7  L.  ed .  2d  3^8;  368  U.  S.  938 


The  United  Stn:es  District  Court  said  in  190  Fed.  Supp. 
at  page  9^ : 

"...  the  rci^ulations  and  charter  changes 
promulgated  by  the  defendants  are  within 
their  statutory  authority  and  are  authorized 
and  legal.  ..." 

The  U.  S.  Courb  of  Appeals  for  the  District  of  Columbia 

affirmed  the  District  Ccurt  and  said  in  294  Fed.  2d  at  page  717: 

"The  mere  statement  of  the  regulations 
and  charter  provisions  referred  to  in  the 
preceding  paragraph  refutes  the  allegation 
of  illegality  with  respect  to  them,  parti- 
cularly in  view  of  the  fact  that  we  hold 
valid  the  regulations  which  define  'capital* 
and  'savings  account. '  All  the  challenged 
provisions  seem  to  us  to  be  consistent  with 
the  statute,  and  to  have  been  validly  promul- 
gated thereunder.   As  the  District  Court  so 
held,  its  judgment  will  not  be  disturbed. " 

In  Huntington  v.  Nat.  Savings  BanJc,  96  US  388,  24  L.  ed 

777  (1878)  the  U.  S.  Supreme  Court  was  deciding  the  rights  and 

liabilities  of  depositors  in  a  mutual  savings  bank.  The  Supreme 

Court  said  at  L.  ed  pages  778-779: 

"[such  interests]  .  .  .  can  be  determined 
only  after  a  careful  examination  of  the 
defendant's  charter.   The  Corporation  was 
created  by  an  A.ct  of  Congress,  .  .  . 

"The  object  of  the  institution  was 
declared  in  the  4th  section.   By  that  it  v;as 
enacted  that  'The  Corporation  may  receive  on 
deposit,  for  the  use  and  benefit  of  the 
depositors,  all  sums  of  money  offered  for 
that  purpose, '  and  invest  the  same  in  the 
manner  therein  described.  The  section  then 
added:   'The  income  or  interest  of  all 
deposits  shall  be  divided  among  the 
depositors,  or  their  legal  representatives, 
according  to  the  terms  of  interest  stipulated. ' 


"...  A  corporation  created  by  statute 
can  exercise  no  powers  and  has  no  rights  except 
such  as  are  expressly  given  or  necessarily 
implied.  .  .  .  But  the  charter,  v/hen  conferring 
the  pov/er  to  receive  money  on  deposit,  limits 
it  to  receiving  for  'the  use  and  benefit  of 
the  depositors,'  and  directs  how  it  may  be 
invested.   It  further  declares  that  'The 
income  or  interest  of  all  deposits  shall  be 
divided  among  the  depositors  or  their  legal 
representatives,'  ..."  (Emphasis  by  U.  S. 
Supreme  Court.  ) 

Until  1935  there  were  no  federal  savings  and  loan 
associations.   They  were  created  pursuant  to  the  act  of  Congress 
passed  in  June  1933,  ^^   sections  5  and  6  of  the  Homeowners' 
Loan  Act  of  1933-   (12  U.S.C.  1^64  (a)). 

That  they  were  to  be  mutual  associations  is  demonstrated 
by  the  history  of  this  legislation  and  the  rules  and  regulations 
of  the  Federal  Home  Loan  Rink  Board  thereunder  as  set  forth  by 
the  then  General  Counsel  of  the  Federal  Home  Loan  Bank  Board, 
Horace  Russell,  in  his  book  "Savings  and  Loan  Associations" 
published  in  1956.  From  1932  to  1938  he  was  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board.   He  is  the  author  of  the 
charters  of  all  Federal  Savings  and  Loan  Associations  created 
during  that  period  of  time  [Appellee  Long  Beach  Federal  was 
created  in  193^].   He  was  also  the  author  of  the  Federal  Home  Loan 
Bank  Board  regulations  creating  federal  savings  and  loan 
associations  as  mutual  associations. 

Chapter  7  of  his  book  is  titled  "The  Federal  Savings  and 
Loan  System".   In  it  the  former  General  Counsel  for  the  Bank  Board 


in  part  at  page  61-63: 

"...  I  had  become  convinced  that  th::  mutual 
savings  banks  were  the  best  example  of  tTIrTTT" 
institutions  ever  developed  anyv/here.  ...  I 
saw  no  reason  why  we  could  not  author!  y.e 
Federal  Savings  and  Loan  Associations  >?.nd 
provide  the  simplest  possible  form  of  >?~mutual 
savings  mstJlTution  and  use  the  same  pt-lmarily 
for  sound  and  economic  home  finance. 

"it  was  with  this  background  that  the 
legislation  was  drafted  in  April,  195^,  and 
finally  enacted  June  13,  1933,  as  Section  5 
and  6  of  Home  Ov/ners  Loan  Act  of  1933. 

".  .  .  In  the  midst  of  the  utmost  pressure 
as  General  Counsel  of  the  Federal  Home  Loan 
Kinir^ystem,  .  .  .  I  draftedT  proposed  rules 
and.  regulations,  including  a  charter  and  by- 
lav/s,  and  all  of  the  essential  forms,  to 
organize  and  operate  an  association.  .  .  . 


"...  During  the  approximately  six- 
year  period  that  I  v;as  General  Counsel  of  the 
Board,  I  sat  with  the  Board  at  all  times  it  was 
in  session.  .  .  .  There  had  been  a  fev:  inquires 
about  Federal  Savings  and  Loan  Associations, 
most  of  v/hich  I  think  were  referred  to  me.   I 
laid  this  fifty-page  draft  on  the  Board  table, 
with  a  clean  copy  for  each  Board  member,  and 
suggested  that  it  appeared  to  be  our  duty  to 
proceed  v;ith  the  associations  and  that  there 
might  be  some  criticism  from  Congress  or  the 
Administration  unless  we  did  proceed  promptly. 
About  one  week  later,  I  brought  the  question 
up  again  and  the  entire  program  v;as  adopted  as 
drafted."   (Emphasis  added) 

In  Intermountain  Building  &  Loan  Ass'n.  v.  Gallegos, 
78  F.  2d  972  (CA-9,  1935)  (Certiorari  denied  80  L.  ed.  h^ ,    296 
U.  S.  639),  our  Ninth  Circuit  Court  of  Appeals  was  considering 
the  status  of  various  members  of  a  savings  and  loan  association. 
The  Court  of  Appeals  said  at  page  98O : 


"It  is  fundamental  that  a  bulldinij  and  loan 
association  may  not  issue  preferred  st:)3k.   In 
h   R.  C.  L.  350,  we  find  the  following  language: 
•The  pledge  of  the  assets  of  a  buildinf.; 
association  for  the  retirement  of  a  certain 
class  of  its  stock:,  in  preference  to  others,  Is 
so  violative  of  the  elementary  requirements  of 
equality  and  mutuality  as  to  be  absolutely  void. '" 

Yet  a  preference  is  exactly  v/hat  appellants  are  requiring. 
A  preference  of  all  mutual  savings  investors  in  Long  Beach  Federal 
who  have  less  than  $10,000  in  their  respective  accounts,  or  who 
have  not  pledged  or  assigned  their  accounts  for  a  debt.  They  are 
to  be  preferred  over  all  other  mutual  savings  investors  who 
happened  to  have,  more  than  $10,000  in  their  respective  accounts, 
or  who  have  pledged  or  assigned  their  accounts  as  security  for  any 
debt. 

Those  with  less  than  $10,000  and  v/ho  have  not  pledged 
or  assigned  their  accounts,  are  to  receive  their  full  charter 
rights,  i.e.,  their  pro  rata  share  in  the  distribution  of  earnings, 
surplus,  undivided  profits,  and  reserves.  They  are  also  to 
receive  in  addition  to  their  own  share,  the  shares  and  charter 
rights  of  all  other  mutual  savings  investors  whose  accounts  exceed 
$10,000  each,  or  who  have  pledged  or  assigned  their  accounts  for 
any  debt. 

Thus  accounts  of  $10,000  or  over,  or  which  are  pledged 
or  assigned,  are  to  forfeit  their  charter  rights  to  their  pro  rata 
distribution  of  the  earnings,  surplus,  undivided  profits  and 
reserves. 


The  use  of  the  word  "mutual"  In  regard  to  a  savings 
assocition  compels  equality  and  pro  rata  distribution. 

In  Pacific  Coast  Sav.  Soc.  v.  Sturdovant,  I65  Cal.  687, 

(1913),  the  California  Supreme  Court  said  at  page  692: 

"'The  truth  is  that  there  is  implied,  In 
the  very  essence  of  the  buildinc  association 
scheme,  an  agreement  between  the  members  of 
every  association,  in  the  light  of  which  all 
other  agreements,  and  all  rules  and  by-laws, 
must  be  read,  and  to  which  they  must  be 
conformed;  and  that  is  the  agreement  that 
all  burdens  shall  be  equally  borne,  as  well 
as  all  profits  equally  shared- --that  the  whole 
enterprise  shall  be  conducted  and  the  rights 
and  obligations  of  the  participants  in  it 
shall  be  adjusted  on  a  basis  of  strict 
mutuality,  equality,  and  fairness.   To  permit 
one  me"mber,  or  one  set  of  members,  to  be  paid  in 
full  at  the  expense  of  others  v/ho  get  less  is 
not  to  carry  out  that  scheme  or  agreement, 
...'...  The  basis  of  the  distribution, 
in  such  cases,  is  not  the  rule  of  the 
association  expressed  in  its  by-lav/s,  standing 
alone,  but  the  supreme  rule  of  equality  and 
mutuality,  and  the  controlling  inquiry  is  the 
amount  paid  in  by  the  member,  not  the  date  of 
the  issue  of  his  stock  nor  that  of  its 
maturity  or  of  any  notice  to  withdraw. '" 
(Emphasis  added) 


There  can  be  no  valid  discrimination  in  favor  of  one 
and  against  another  mutual  depositor  in  a  mutual  Federal  savings 
and  loan  association. 

In  Wood  V.  Hamaguchl,  20?  Cal.  79  (1929),  the  California 
Supreme  Court  v;as  considering  the  rights  and  liabilities  of  stock 
holders  In  a  California  bank.   The  California  Supreme  Court  said 
at  page  85: 

"...  The  Constitution  knows  no  distinction 


between  persons; ,  and  the  legislature  cannot 
discriminate  or  grant  an  indulgence  to  one 
which  is  not  accorded  to  another.  Every 
general  law  must  have  a  uniform  operation; 
that  is  to  say,  it  must  operate  equally  on 
all  persons  and  upon  all  things  upon  which 
it  acts  at  al] . 

"'Where,  under  the  Constitution,  a  law 
must  impose  some  indeterminate  liability  upon 
a  class  of  persons,  as,  for  example  stock- 
holders of  a  corporation,  it  must  impose  the 
liability,  at  whatever  rate  it  m.ay  be  fixed, 
upon  all  alike,  and  cannot  exempt  one  any 
more  than  it  can  exempt  all;  nor  can  it 
attach  a  lower  rate  of  liability  to  the 
stockholders  of  one  corporation  than  it  does 
to  the  stockholders  of  another. '" 


i 


III. 

AM   UNEOTJAL  DISTRIBUTION  AMONG  ^fJ^UAL  SAVBIGS 
DEPOSITORS  PHICFERRIT^G  ONI^  AND  EXCUmiNG  OT?{g{S. 
VIOMTES  TPIE  ACT  OF  CONGRESS  AND  IS  VOID. 

By  12  U.  S.  C.  I^l6'4  (a),  Congress  requirGd  all  Federal 
savings  and  loan  associations  to  be  mutual.  Equality  is  the 
essence  of  every  mutual  association.  The  moment  one  group  of 
depositors  is  favored  and  all  others  are  excluded,  the  association 
is  no  longer  a  mutual  association. 

Defendant  Bank  Board  "approves"  distribution  only  to 
Long  Beach  Federal  depositors  whose  accounts  are  under  $10,000 
each  and  vhich  are  unassigned  and  unpledged.  The  Board  excludes 
all  other  depositors.  This  requires  an  unequal  and  preferential 
distribution. 

The  depositors  preferred  by  the  Board  take  all.  Tney 
take  their  o\-m  equal  share  plus  the  shares  of  the  depositors 
excluded  by  the  Board.  The  excluded  depositors  take  nothing. 
Such  preference  destroys  equality  and  m.utuality. 

Defendant  Bank  Board  claims  its  povzer  to  take  the 
property  of  one  gjroup  of  depositors  and  give  it  to  another  flov^s 
from  Bank  Board  regulation  12  C.  F.  R.  5^6.4  which  reads  in  part: 

"§346.4  Voluntary  dissolution. 

"  .  .  .  If  it  appears  to  the  Board  that 
dissolution  is  advisable  and  that  the  plan  of 
dissolution  submitted  is  in  the  interest  of  all 
concerned,  the  Board  will  approve  the  plan;  if 
the  plan  submitted  appears  to  be  inadvisaole. 


the  Board  will  either  make  recommendations  to 

the  association  concerning  the  plan  or  dis- 
approve It.  .  .  ." 

12  U.  S.  C.  l^lG^f  (a)  gives  the  Board  povrer  to  prescribe  regulation! 

But  such  pov;op  does  nob  extend  to  repealing  the  Act  of 
Congress. 

Congress  says  Federal  savings  associations  mast  be 
mutual  with  all  depositors  sharing  equally.  The  Board  says  Long 
Beach  Federal  depositors  must  be  unequal,  with  those  the  Board 
favors  taking  all  and  those  the  Board  dislikes  taking  nothing. 

Tl'ius  the  Board  violates  and  repeals  the  Act  of  Congress. 
If  this  regulation  is  valid  the  Board  and  not  the  Act  of  Congress 
decides  whether  any  Federal  savings  and  loan  Is,  or  is  not,  a 
mutual  association. 

There  are  over  2,000  Federal  savings  and  loan  associa- 
tions with  many  billions  of  assets.  The  Board  may  today  permit 
one  association  in  Chicago  to  remain  a  mutual  with  all  depositors 
sharing  equally.  Tomorrow  the  Board  may  order  another  association 
in  New  York  to  distribute  its  assets  only  to  savings  accounts  of 
$100  or  $10,  or  less. 

If  the  Board  can  thus  pick  and  choose  which  mutual 
savings  depositors  share  in  their  Association's  assets  and  which 
lose  everything,  the  whims  of  the  Board  are  substituted  for  the 
Act  of  Congress  and  the  United  States  Constitution. 

The  individual  ownership  of  every  savings  depositor 
in  the  assets  of  his  mutual  Federal  savings  association  will  then 
depend,  not  upon  the  Association's  charter  or  Act  of  Congress,  but 


upon  the  caprice  and  pleasure  of  the  lioard. 

This  is  demonstrated  in  our  Long  Beach  Tedoral  case. 
From  July  I962  to  April  1963  the  Board  insisted  t.hat  only  Long 
Beach  depositors  whose  accounts  were  over  $100, 01)0  each  must  lose 
their  shai^e  of  the  Long  Beach  Federal  surplus  [2:)J>   F.  Supp.  578  at 
585]   [Pis.  Exh.  21-^11  page  6]. 

Wnen  the  Association  refused  to  yield  t:)  this  unlawful 
exaction  the  Board  required  all  accounts  over  $10,000  eacli  to 
lose  their  charter  rights  and  also  discriminated  against  all 
savings  accounts  pledged  or  assigned,  regardless  of  size. 

See  Section  I  page  22l^  hereof  for  decision'^of  this 
Court  holding  regulations  are  void  if  in  conflict  with  Acts  of 
Congress. 


rv. 

ANY  PREFERENCi:  OF  QI-iE  CTASS  OF  SAVINGS  DEPOSFPORS 
(SI-IAHEFIOLDBRS!  OVKR  ANOrilER  MUST  RE  PTATirLY 
STATED  IN  Tfg:  PASSBOOKS  GIVEN  TO  THE  SHAREHOLDERS 

Tlie  Bank  Boar<;l  has  for  many  years  required  by  regulations 
enacted  by  the  Board,  having  the  force  and  effect  of  law,  that 
any  preference  of  any  oie  group  or  class  of  savings  Investors 
over  any  other  group  or  class  In  the  same  institution,  must  be 
clearly  set  forth  "in  easily  read  type"  so  that  all  savings 
investors  may  know,  at  the  time  they  make  their  Investment,  which 
are  the  classes  to  be  preferred  or  discriminated  against,  and  the 
basis,  extent,  and  type  of  such  preference  or  discrimination. 

Code  of  Federal  Regulations,  Title  12,  Section  563.3 

reads  in  part: 

"§563.3  •  •  •  Every  share,  membership,  or 
deposit  certificate,  passbook,  or  other  instrument 
evidencing  a  withdrawable  investm.ent  hereafter 
issued  by  an  insured  institution,  which  pays 
or  proposes  to  pay  a  different  rate  of  dividends 
or  interest  upon  different  classes  of  shares  or 
securities,  which  prefers,  or  proposes  to  prefer, 
either  as  to  time  or  amount  of  participation  in 
earnings  or  assets  (except  by  way  of  a  bonus 
plan )/  any  one  or"~more  classes  of  shares  or 
securities,  .  .  .  mus t ,  unless  the  Corporation 
specifically  permits  omission  of  one  or  more 
of  such  recitals,  include  in  its  provisions, 
and  display  in  easily  read  type,  a  full  and 
understandable  statement  of  the  method.  .  .  . 
or  the  dividend  provisions,  or  both,  under 
which  the  institution  operates,  and  the  charrre 
or  charges,  if  any,  for  the  privilep;e  of  becoming, 
remaining,  or  ceasing  to  be  a  saver  or  investor 
in  the  instituTlon. "   (Emphasis  added j. 


Certainly  If  savings  accounts  of  less  than  $10,000  each, 
which  are  not  pledged  or  assigned,  are  to  receive  moro  of  the 
Association's  SLirplus  than  other  accounts  of  more  than  $10,000 
each,  or  which  are  pledged  or  assigned,  and  are  to  receive  none  of 
the  surplus,  thereby  a  preference  is  created. 

Such  preference  to  be  valid  must  have  been  "displayed 
in  easily  read  type"   (12  C.  F.  R.  563.33)  in  the  passbooks  of  the 
savings  investors  against  whom  such  preference  of  about  $2,500,000 
is  to  be  inflicted.  This  was  never  done.   It  could  not  be  done 
because  the  Bank  Board  did  not  attempt  such  preference  until  long 
after  all  the  thousands  of  savings  passbooks  affected  had  been 
issued  and  the  money  deposited.  The  regulation  was  never  reoealed 
or  amended.   It  was  simply  ignored. 

These  regulations  have  the  force  and  effect  of  law  and 
are  binding  upon  the  Bank  Board  as  v;ell  as  all  savings  depositors 
of  Insured  savings  associations,  state  and  federal. 

In  Service  v.  Dulles,  35^  U.  S.  363,  1  L.  ed .  U03, 

U.  S.  Supreme  Court  -  1957,   the  Secretary  of  State  Ignored  his 

ovm  regulations  and  discharged  an  officer  of  the  State  Department 

in  violation  of  said  regulations.  The  U.  S.  Supreme  Court 

reversed  and  said  at  U.  S.  page  388,  L.  Ed.  page  I4l8: 

"...  the  Secretary  v:as  not  obligated  to  impose 
upon  himself  these  more  rigorous  substantive  and 
procedural  standards,  neither  was  he  prohibited 


-w 


See  page  75~76   hereof  for  details  of  how  appellants 
oi/n  employees  Issued    thousands  of  such  passbooks   to  Long  Beach 
Federal  depositors  for  years  during  the  2  seizures   19^b-^fd  and 


1960-62. 


from  doing  so,  as  we  have  already  held,  and 
having  done  s-:  he  could  not,  so  lonf^  as  the 
Regulations  remained  unchanged,  p;-    "   '  th- 
ou t  re.p:ard  to  them.  ..."  (omphnL..,  . I'.'y" 

In  United  States  v.  Shaurdinessy.  y\7   U.  S.  260,  98  L.  ed 
681,  U.  S.  Supreme  Cour:  -  195]^,  the  Attorney  General  of  the 
United  States  made  an  o;''der  for  deportation  of  an  alien  In  viola- 
tion of  his  ovm  regulations.  The  U.  S.  Supreme  Court  reversed  and 
said  at  U.  S.  page  267,  L.  ed .  page  686: 

"...  In  short,  as  long  as  the  regulations 
remain  operative,  the  Attorney  General  denies 
himself  the  right  to  sidestep  the  Board  or 
dictate  Its  decision  In  any  manner." 


V. 

APPELMNTS  SWORK  TO  CONGRESS  THAT  AT.T.  ^AVTrJO^ 

DEPOSITORS  RIG  AND  SMAT.L.  OLD  AND  Ni:.;  ARE 

TRFJVTCD  ALIKE 

On  May  7th,  I963,  Appellant  Bank  Board  Chairman  and  all 
members  of  the  appellant  Board  together  with  thc.-lr  legal  counsel 
were  again  before  the  Congressional  Committee.   Board's  then 
Chairman  McMorray  testified: 

'Mr.  WiLsox.  Mr.  Cliairmiin,  thank  you. 

'^^^.  MoMurray,  is  there  a  financial  limit  of  any  son  on  the  size  of 
an  account  tliat  would  be  accepted  by  the  Federal  Savings  and  Loan 
Association? 

"^[r.  McMuRR.\T.  Xo,  sir. 

"Mr.  A\'ii.>0N-.  If  a  customer,  for  example,  deposited  $100,000  with 
a  Federal  savings  and  loan  association.  lie  v.ould  be  entitled  to  tho 
same  dividends,  rate  of  intere-t,  any  other  benefits  as  the  hundred- 
dollar  depositor  ? 

"Mr.  ^McMlrilvy.  Yes,  sir.  Of  course  there  might  be  problems. 
Some  institutions,  I  know,  themselves,  limit  the  size  or  the  conditions 
under  which  they  would  accept  it  because,  if  it  is  a  small  institution, 
a  sudden  withdrawal  of  a  sizable  account  could  create  some  pnjblrnis 
for  it. 

"Mr.  "Wiisox.  This  would  \)Q  a  policy  of  the  association  ? 

'  Mr.  McMuiULvY.  That  is  correct. 

'  Mr.  "Wir.sox.  The  only  dilTerence,  then,  really,  between  the  large 
depositor  and  the  small  depositor,  th.e  one  under  $10,000.  would  bf^  that 
the  large  depositor  doesn't  have  insurance  above  the  $10,000? 

'Mr.  McMiTRAY.  That  is  correct.  Ho  would  have,  in  elToct.  :;nly 
10  percent  of  his  account  insured.  Although,  as  I  pointed  out.  j-.s  a 
practical  matter,  up  to  now  anyway,  we  have,  in  etlect,  taken  care 
of  all  the  accounts,  no  matter  what  the  size. 

"Mr.  "Wii.sox.  Can  the  Home  Loan  liank  Board  require  difTrront 
treatment  for  different  size  depositors  in  an  association  i 

■  Mr.  McMfKRAY.  Not  that  I  Icnow  of.  sir. 

"Mr.  AViLsox.  You  cannot  tell  tliem  to  treat  those  who  are  insured 
or  those  who  are  considered  small  depositors  any  different  from  those 
■who  are  large  depositors  ? 

"Mr.  McMunnAY.  Xo.  sir.     They  are  treated  exactly  the  same. 

ti 

•     •     « 

"Mr.  WiL«ox.  I  am  interested.  We  have  a  well-known  case  in 
southern  California  that  has  come  to  my  attention  on  many  occasions. 
That  is  the  Lonr/  Dcarh  Fideml  Savings  and  Loan  case. 

*Mr.  ^fcMurji-vY.  Yes.  sir,  I  am  very  familiar  with  it,  sir." 

[Pis.    Exh.    "22'''  pgs.    30-31] 


Banl<  Board  Chairman  McMurray  also  testified  on  January 
24,  1963,  before  a  different  Cominlttee  of  Congress.   The  Independ- 
ent Offices  Appropriations  for  19^^,  Hearings  Before  a  Subcommittee 
of  The  Committee  on  Appropriations,  House  of  Representatives, 
Eighty-Eighth  Congress,  Government  Printing  Office's  printed 
transcript  cover  page  and  pages  245,  24-7,  250  and  251  [5R-1293>- 
1297(Exh.  A)]. 

Banlc  Board  Chairman  McMurray,  at  tliat  time  testified 
in  part  at  page  250  and  25I: 

k"Mr.  Thomas.  Your  Federals  are  all  mutual s? 
"r4r.  McMurray.  Yes,  sir. 


"Mr.  Thomas.  .  .  . 

"if  you  \7-ore  to  dissolve  the  System  tommorrov/, 
where  do  the  assets  go? 

"Mr.  McMurray.   To  v^hom  would  they  go? 

"Mr.  Thomas.   Yes. 

"Mr.  McMurray.   In  a  mutual  association  to 
the  shareholders. 

"Mr.  Thom.as.   Each  individual  depositor  would 
share  in  them? 

"Mr.  McMurray.   Yes,  sir. 

"Mr.  Thom.as.   How  would  you  divide  that  profit? 
Is  there  any  profit  stored  up  or  is  it  a  paper  profit? 

"r/[r.  McMurray.   There  are  also  reserves,  sir. 

"Mr.  Thomas.   How  do  you  figure  out  the 
reserves'^  Here  is  a  man  who  has  been  a  depositor 
say  of  a  thousand  dollars  for  10  years.  One  has  been 
a  depositor  for  20  years  of  a  thousand  dollars.   One 
is  a  depositor  of  the  same  amount  of  money  for 


a  year.  Would  you  figure  it  out  on  the  basis  of 
time?  How  would  that  distribution  be  made? 

"Mr.  McMurr-ay.   Actually,  the  way  you  would 
have  to  figure  it  out  is  every  shareholder  is 
equal  to  each  other  in  terms  of  the  share  that 
they  have  of  the  reserves. 

"Mr.  Thomas.   That  is  the  point.   V/hat  share 
of  the  reserves  does  that  individual  have?  He  has 
been  in  the  System  with  the  same  amount  of  money, 
10  years,  20  y(5ars,  and  1  year. 

"Mr.  McMur:?ay.   It  would  be  the  same.   The 
idea  is  these  mutual  associations  will  live 
forever  and  th(5y  serve  a  perpetual  need  in  the 
community.   This,  of  course,  raises  some  questions 
about  the  conversion  from  a  mutual  to  a  stock 
association  where  the  present  shareholders  'divvy' 
the  surplus  and  the  past  shareholders  do  not.   That 
is  why  some  people  I  have  hesird  argue  against  the 
right  of  associations  to  convert  into  stock  companies 
because  someone  Rets  something  for  free."  (Oriphasis 
added.)   [3R  1290-1291] 

(But  Congrc^  said  they  must  all  share  alike  12  U.  5.  C. 
L46^  (i)  quoted  on  page   ^^    hereof.) 

This  and  other  similar  testimony  by  the  same  Bank  Board 
[Chairman,  before  other  Congressional  Committees  provoked  the 
comment  by  the  U.  S.  Trial  Court  in  its  opinion,  233  F.  Supp.  578, 
(Appx.  I-a  hereof)  at  page  599,  footnote  4: 

"Throughout  the  merger  negotiations  and  since 
these  suits  were  filed,  the  position  of  the  Bank 
Board  is  precisely  contrary  to  the  public  statements 
of  Professor  McMurray  as  Chairman  of  the  Board  (now 
resigned)  which  reflected  an  almost  trapezical 
agility  to  shift,  depending  on  whether  or  not  he 
was  talking  to  a  Congressional  Committee,  to  the 
public,  or  to  Long  Beach  Federal.   Professor 
McMurray  testified  that  all  Federal  mutual  depositors 
share  alike  on  dissolution,  whether  they  have  been 
in  the  system  one  year,  ten  years,  or  20  years, 
when  he  appeared  before  the  House  Committee  on 
Appropriations  on  January  24,  I963.   And  on  May  7, 


196:5,  he  testified  before  the  House  Con^mittee  on 
Banking  and  Currency  that  all  depositors  1n  Federal 
mutuals  were  treated  alike,  whether  $100.00  or 
$100,000.00,  and  v/hethcr  pled[/ed  or  not;   and  in 
a  public  speech  in  New  Orleans  on  March  2,  1964, 
he  again  emphasized  the  necessity  for  ecjuality  of 
treatment  in  Federal  mutuals. " 

At  the  very  time  of  such  testiirxDny,  about  $19,000,000  of 
Long  Baach  Federal's  savings  deposits  were  bein^^  partially  for- 
feited and  penalized  by  appellants. 

In  May  I963,  the  Poard  was  directed  to  report  in  writing 
to  the  Congressional  Committee  \7hat  it  was  doing  about  the  Long 
Beach  -  Equitable  merger.  [Pis.  Exh.  "22"  pg.  38] 

Only  then  did  the  Bank  Board  agree  that  Article  VII  of 

the  merger  agreement  could  include  the  language: 

"'This  Agreement  is  not  intended  to  prohibit 
any  shareholder  member  of  Long  Beach  from  taking 
appropriate  action  to  exercise  such  rights,  if 
any,  which  he  may  have  to  contest  the  merits  or 
validity  of  the  plan  of  dissolution  of  Long  Beach, 
or  any  part  thereof,  incorporated  herein. ' 

From  July  of  I962  until  April  of  1963  the  Bank  Board 
sought  to  exclude  only  savings  deposits  that  exceeded  $100,000 
each.   No  effort  was  made  to  forfeit  the  surplus  of  those  under 
$100,000  or  those  who  pledged  or  assigned  their  savings  accounts. 
[Pis.  Exh.  21-41  pg.  6].   But  when  Long  Beach  Federal  refused  to 
violate  its  charter  and  the  Settlement  Agreement  which  both  require 
equal  and  pro  rata  distribution  of  surplus  in  proportion  to  the 
balances  of  all  savings  accounts  regardless  of  size,  the  Bank 
Board  leveled  its  blunder-buss.   It  aimed  at  the  mass  of  30,000 
accounts  of  6o,000  innocent  savings  depositors.   It  forfeited  all 


accounts  over  $10,000  to  the  extent  they  exceeded  $10,000  per 
account.   It  also  forfeited  all  accounts  regardless  of  size  pled^V ^: 

or  assigned  to  secure  any  debt. 

When  Long  Beach  Federal ' s  founding  management  and  the 
Shareholders'  Protective  Conr'lttee  yet  refused  to  selD.  out  one 
group  of  shareholders  to  save  others,  appellant  Bank  Board  fired 
its  double  barreled  blunderbuss.   It  well  knew  that  the  random 
and  scattering  blasts  would  strike  some  and  miss  others;   would 
wipe  out  $500  and  $1,000  savings  account  holders  and  transfer 
their  shares  of  Long  Beach  Federal's  surplus  to  the  up  to  $10,000 
and  multiple  account  holders. 

When  the  Bank  Board  pulled  the  trigger  it  had  before  it 
the  individual  savings  records  of  every  savings  depositor  who 
had  pledged  or  assigned  his  savings  account.   It  also  had  before 
it  the  individual  savings  records  of  every  savings  account  of 
$10,000  or  more.   [Pis.  Exh.  ?l-6eA.  page  4]   If  there  were  any 
"piclcpockets"  among  these  thousands  of  innocent  savings  depositors 
the  Bank  Board  could  every  easily  have  singled  them  out.   [Pis. 
Exh.  21-62A  pg.  4] 

Long  Beach  Federal  repeatedly  had  offered  to  deposit  in 
court  the  share  of  Long  Beach  Federal's  surplus  belonging  to 
anyone  or  more  savings  depositors  which  the  Bank  Board  rxamed  and 
accused  of  any  fraud,  wrong,  or  violation  of  law.   [Pis.  Exh.    21- 
16  pg.  4] 

This  appellant  Bank  Board  repeatedly  refused  jto  do.   It 
well  knew  there  was  no  \rvong,   done  and  no  law  violated.   Hence  no 


findini^,s,  or  even  accusations,  of  any  vrronr',  or  crime  were  made  by 
appellants. 

So,  instead  of  letting  Long  Beach  Federal  or  its  share- 
holders go  to  court  on  the  5^^  accounts  of  over  $100,000  each  the 
Bank  Board  deliberately  and  knowingly  fired  its  blunderbuss  into 
the  crowd  to  maim  and  forfeit,  to  confuse  and  stampede.  Perhaps 
another  run  could  be  started  as  in  19^6  and  in  I960. 

But  the  Bank  Board  again  misjudged  the  Long  Beach  savings 
depositors.  They  had  rallied  after  the  19^6  seizure  and  the 
$10,000,000  run  and  again  after  the  1960  seizure  and  its 
$69,000,000  run. 

They  ha-d  seen  both  State  and  Federal  Courts  hold  joint 
sessions  in  their  seized  savings  association  in  I962  to  oust  the 
Bank  Board's  "Supervisory  Representatives  in  Charge".   Congress 
was  also  quick  to  answer  their  cries  for  help.. 

The  Long  Beach  shareholders  refused  to  victimize  each 
other.   Those  left  standing  refused  to  take  the  forfeited  shares 
of  their  fellow  depositors  laid  low  by  the  Bank  Board's  blunder- 
buss.  Instead  they  united  and  voted  99Afo  to  complete  the  merger 
and  then  go  to  court  for  distribution  of  the  $9,500,000    avail- 
able from  the  merger.   [Pis.  Exh.  I2/9/63-6  pg.  3;    I2/9/63-8  & 
7-A-^-5]   The  entire  surplus  was  put  in  court  for  the  court  to 
divide  equally  and  pro  rata  or  as  the  court  might  decide.  And  the 
Long  Beach  depositors  knew  it  might  take  another  20  years  more  of 
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1963  prices  of  Equitable  stock. 


court  litif^ation  to  "do  it  again". 

But  this  time  trial  court  Justice  was  swift.  Orders  to 
shov/  cause  were  issued  in  I963  by  both  State  and  Federal  Courts 
to  the  Ban]<:  Board  [^R  119-12^].   The  Federal  Coui-'t  also  required 
a  copy  of  the  class  actj.on  complaint  to  be  mailed  to  all  share- 
holders and  to  be  published  in  local  daily  and  other  newspapers, 
[IR  122-126  &  3R  297-299;  2R  15^^-170  &  3R  350-^06;  3R  180-214  & 
^R   298-311].   Any  savin£;s  depositor  who  wanted  to  take  for  himself 
some  other  depositors  pro  rata  share,  as  the  Bank  Boai^d  ordered, 
had  every  opportunity  to  do  so. 

None  did.   Only  one  appeared  and  claimed  (for  less  than 
$200)  but  he  later  dropped  out.   [2^3  F.  Supp.  578  at  591] 

Now  the  Bank  Board  again  faces  the  same  Federal  Appellate 
Court  it  has  faced  since  19^6.   The  same  court  it  told  in  I960 
that  "cui^rent  conditions"  were  to  govern  the  life  or  death  of 
the  then  seized  Federal  savings  association.   "Current  conditions" 
in  i960  were  a  solvent,  prosperous  and  growing  savings  association 
(Appellee  Long  Beach  Federal)  with  $96,000,000  in  assets  and  not 
in  debt  to  anyone  v/hen  seized  in  April  I962.   By  September  I962, 
4  months  later,  the  seized  Association  had  lost  $69,000,000  (over 
70^^)  of  its  savings  deposits  in  a  run  of  withdrav^als  and  was 
alleged  to  owe  a  $47,000,000  demand  debt  to  Federal  Savings  and 
Loan  Insurance  Corporation,  the  alter  ego  of  the  seizing  ^nk 
Board. 

With  only  $28,000,000  of  savings  deposits  left  and 
$47,000,000  in  debt,  the  Association's  doom  appeared  to  be  certain, 


But  neither  the  United  states  District  Court  nor  this  United 

States  Court  of  Appeals  for  the  Ninth  Circuit  would  permit  such 

injustice.   The  Trial  Court  said  in  long  Beach  Federal  v.  Federal 

Home  Loan  Bank  Board,  I89  F.  Supp.  589,  (1961)  at  pages  603-6o4: 

"  •  .  .  While  v.he  Supervisory  Representative  has 
been  in  charge  and  possession  of  the  Association, 
deposits  of  tho  Association  were  v/ithdrawn  in  the 
sum  of  approximately  60  million  dollars  between 
April  22,  i960,  when  its  deposits  were  approximately 
95  million  dollars,  and  July  '^1,    I960,  when  its 
deposits  had  dr^opped  to  approximately  35  million. 
To  limit  the  hearing  to  whether  or  not  grounds 
'currently'  exist  for  the  appointment  of  a 
conservator  would  make  a  dead  letter  of  the  pro- 
visions of  Section  503  (d)  (l)  of  the  Housing  Act 
of  195^  relatinr^  to  the  appointment  of  a  conserva- 
tor, and  vrauld  press  dangerously  close  to  a  denial 
of  due  process.  April  22,  1960  was  the  last  date 
the  Association  had  possession  and  control  of  their 
property  and  records,  and  the  last  it  or  its 
.  management  can  be  held  responsible  for  any  of  the 
things  cha,rged  in  either  Order  T'o.  13,372  or  Order 
No,  13,^^0.   Neither  it  nor  its  officers  can  be 
held  responsible  for  what  the  Supervisory  Repre- 
sentative in  Charge,  acting  under  the  control  of 
the  accusing  Board  during  that  period,  has  done 
since. 


"To  hold  that  only  the  current  condition  of 
the  affairs  of  the  Association  can  be  inquired 
into  under  Order  No.  13,^^0  without  examining 
whether  grounds  existed  for  the  appointment  of  a 
conservator  on  April  19,  19^0,  would  be  similar  to 
executing  a  judgment  on  the  filing  of  a  complaint, 
and  then  limiting  the  trial  to  whether  or  not  the 
defendant  had  any  property  at  the  time  of  trial. 
It  is  like  trying  to  'unring  a  bell'.   The 
illustration  m>ay  seem  harsh,  but  it  is  apposite, 
and  illustrates  the  unsomidness  of  Respondents' 
objection  above-mentioned,  not  only  as  being 
contrary  to  the  Act,  but  fraught,  as  well,  with 
violation  of  due  process, " 

And  this  United  States  Court  of  Appeals  for  the  Ninth  Circuit  said 


in  Federal  Home  Loan  Bcitik  Board  vs,  Lonp;  Beach  Federal.  29^  F.  ?.d 

hO'f>,    (1961)  at  page  4ll: 

"  .  .  .  (2)  since  the  Association's  ousted 
management  cannot  be  held  responsible  for 
what  the  supei'visory  representative  in  charge 
has  done  since;  the  seizure  on  April  22,  I96O, 
the  question  of  whether  a  conservator  should 
be  appointed,  \7hich  is  the  prime  issue  in  the 
administrative  proceedings  under  Resolution 
No.  13,^^0,  is  to  be  determined  with  reference 
to  the  facts  as  they  existed  prior  to  the 
seizure  effectuated  on  April  22,  i960,  when 
the  supervisory  representative  in  charge  took 
possession  and  control  of  the  premises,  assets 
and  property  of  the  Association. " 

The  Congressional  Investigating  Committee  found  as  to 

the  damages  inflicted  by  appellants  in  the  f JTst  six  weeks  of  the 

two  year  I960-I962  seizui^e  of  appellee: 

"...  All  paj?ties  understood  that  the 
appointment  of  a  conservator  or  receiver  is 
a  drastic  and  extraordinary  action,  to  be 
used  only  as  a  last  resort.  Obviously  they 
knew  that  the  mere  fact  of  the  appointment, 
when  announced,  and  by  the  manner  and  wording 
of  the  announcement,  creates  uncertainty  and 
panic  among  depositors.  Inevitably  there  is 
a  'run'  on  the  association,  millions  of  dollars 
in  deposits  are  hastily  withdrawn,  assets  are 
depleted. 

"The  Board  anticipated  the  'run'  on  Ix>ng 
Beach  Federal  and  prepared  for  it  by  arranging 
for  a  loan  of  $30  million  from  the  Insurance 
Corporation  at  4  percent  interest.   Thus,  Long 
Beach  Federal  was  put  in  debt  to  the  Insurance 
Corporation  for  that  huge  am.ount  to  handle  a 
situation  created  not  by  its  o'-m  managerial 
decision  but  by  the  seizure  action  of  the 
Board.   Chairman  Robertson  said  it  was  only 
'prudent'  to  anticipate  and  plan  for  the  run. 

"The  local  association  suffers  rather  than 
improves  under  the  management  of  a  Federal 
official  who  is  a  stranger  to  the  community, 
who  has  but  a  temporary  and  transient  and 


i 


punltive-typo  connection  with  the  local 
association,  and  who  has  no  incentive  c:^ 
instructions  to  build  up  the  association's 
business.   In  fact,  the  supervisory  rep«:?e- 
sentative  conducts  a  holding  operation 
'pending'  —  to  use  the  Board's  phrase  in 
its  recent  order  —  'further  disposition  of 
said  association  and  its  affairs. ' 


"(9)  A  better  explanation  of  the  summary 
seiziu^e  action  was  the  Board's  unwillirgjiess 
to  permit  Long  Beach  Federal  to  convert  from 
a  Federal  to  a  State-chartered  association, 
which  conversion  is  permitted  by  law.   The 
seizure  order  came  on  the  heels  of  an  application 
by  Long  Beach  Federal  to  the  California  State 
authorities  for  conversion  and  a  subsequent 
examination  by  State  examiners,  which  was 
interrupted  by  the  seizure  action. 

"(10)  The  Board  contemplated,  v;hen  it 
directed  the  seizure,  that  there  would  be  a 
'run'  on  the  association  by  depositors,  and 
it  arrajiged  in  advance  for  a  $^0  million  loan 
by  the  Insurance  Corporation  to  the  association. 
At  the  time  of  the  hearings,  6  weeks  after 
seizure  action,  approximately  $37  million  had 
been  withdrawn  from  the  $96  million  association. 


"(1)  The  Board  should  restore  forthwith 
Long  Beach  Federal  to  its  former  management. 


"(^)   In  effecting  the  return  of  Long  Beach 
Federal  to  its  former  management,  the  Board 
should  utilize  the  financial  and  credit  re- 
sources of  the  Federal  Savings  and  I^oan 
Insurance  Corporation  and  the  Federal  Home 
Loan  Rmk  of  San  Francisco  to  enable  the 
association  to  repair  the  damage  done  by  the 
seizure  and  to  regain  its  previous  business 
position."   (Emphasis  added). 

The  full  25  page  committee  report  is  senarately  bound  as  Appendix 
III  hereof. ) 


The  $30,000,000  loan  of  i960  grow  to  $^7, 000, 000  and  the 
$35,000,000  run  grew  to  $69,000,000  of  withdrawals  by  I96?. 

Can  there  be  any  doubt  of  the  desperate  need  of  Lone  Beach 
Federal  in  I962  for  the  tens  of  millions  of  dollars  of  new  savings 
deposits  it  so  urgently  sought  from  every  possible  source? 
Appellee  Long  Beach  Federal  ran  daily  full  page  ads  in  local  and 
other  newspapers.   It  also  broadcast  over  television,  radio,  etc., 
seeking  millions  in  new  savings  deposits  in  every  way.   (Copies  of 
such  ads  are  plaintiff's  exhibit  1?  B)  Yet,  appellants  would  for- 
feit and  penalize  these  new  depositors, 

A  Bank  Board  capable  of  these  injustices  could  be  expected 
to  label  as  "pickpockets"     and  try  to  forfeit  those  new  savings 
depositors  who  came  to  the  aid  of  Long  Beach  Federal  in  April  I962 
when  it  sorely  needed  tens  of  millions  of  dollars  of  new  deposits 
to  recover  from  the  $69,000,000  run  and  seizure  of  I960-I962. 


227 

From  First  Report  of  Special  Home  Loan  Banl-c  Board 

Committee  on  its  investigation  of  Federal  Home  Loan  Bank  Board 

seizure  of  Long  Beach  Federal  Savings  and  Loan  Association. 

Appendix  _tj_'[ hereof. 

2V 

Appellants  counsel  at  TR-122  referred  to  the  new  savings 

depositors  as  "pickpockets".  He  later  withdrew  such  epithet,  but 
it  discloses  the  attitude  of  appellants  and  their  counsel. 

In  Farmers  v.  United  Electrical,  etc.,  211  F.  2d  36  (CA- 
DC,  1953),  [Cert.  Denied  3^7  U.S.  9^3,  9^  Loed,  1091],  the  n,L.R,B. 
denied  all  members  of  a  labor  union  all  their  rights  under  the 
Labor  Act,   Such  denial  was  solely  because  the  Union's  officers  had 
not  complied  with  a  Board  ordero   The  D.Co  Court  of  Appeals  said 
at  page'  39 : 

"o  o  oTo  impose  this  penalty  upon  the  great 
mass  of  innocent  union  members  is  as  reckless  as 
firing  a  shotgun  into  a  crowd  of  people  in  an    ^^ 
attempt  to  stop  one  who  is  picking  their  pockets. 


VT. 
PTEDGIKG  A  SAVINGS  ACCOUT^T  TO  SECURE  A  LOAN  IS  NO 
CRIME  OR  \Nn^ONG.   IT  CANNOT  RE  USED  AS  AN  EXCUSE  TO 
FORFEIT  ANY  PART  OF  THE  PTEDGED  SAVINGS  ACCOUNT. 


The  power  of  the  Bank  Board  to  prevent  fraud,  crime  or 
violation  of  any  law  or  regulation,  is  unquestioned.   But  neither 
fraud,  crime,  or  any  v/rong  is  here  involved  in  any  way.  Fraud  or 
crime  are  never  presumed.  They  must  be  specifically  alleged  and 

proved.  None  of  appellant  Bank  Board's  forfeiture  orders -^-^ 

36/ 

contain  any  findings  (or  even  accusations)  of  any  fraud  or  vrotltsT 

Nor  was  any  proof  thereof  offered  to  the  trial  court.   Instead 
forfeitures  were  inflicted  by  appellants  mere  fiat  or  whim. 

It  is  not  fraud  or  a  crime  to  pledge  or  assign  a  savings 
account  in  a  Federal  savings  and  loan  association.   No  published 
regulation  or  ruling  of  the  Board  places  any  penalty  upon  so 
pledging  or  assigning.   On  the  contrary,  pledging  or  assigning 

are  specifically  authorized.  For  about  30   years  Long  Beach 

37/ 
Federal's  Charter  ^^  has  read: 

"13.  Loans  and  in vestments. --The  association 
may  make 'loans  to  holders  of  share  accounts  on  the 
sole  security  of  their  share  accounts.   To  secure 
such  loans  the  association  shall  obtain  a  lien 


J5/  Appellants'  Orders  are  Plaintiff's  Exhibit  3-D-^ 

36/  See  section  VI-A,  page  77_  hereof  entitled 
"Appellantilvlade  No  Findings  Of  Any  Fraud,  Crime  or  Wrongdoing 

By  Anyone  _^  ^^^^  Charter  is  Plaintiff's  E:<hlbit  19- 


upon,  or  a  pledge  of,  the  share  account.  .  ." 
^rhis  Charter  form  was  dra^^^l  by  the  Dank  Board  and  issued  to  Long 
Beach  Federal  on  April  Ij),  I9j>7 -      It  has  never  since  been  changed. 

Many  Bank  Board  regulations  provide  hew  a  savings 
account  is  to  bo  pledged  or  assigned.  Examples  are: 

12  C.P.R.  545.7  reads  in  part: 

"§545.7  Tjpans  on  savinp;s  accounts. 

"Any  Federal  association  may  make;  loans  on 
the  security  of  its  savings  accounts,  v/hether  or 
not  the  borrov^er  is  the  ovmer  of  such  account: 
Provided,  ITiat  the  association  obtains  a  lien  upon, 
or  a  pledp;e  of  such  sayings  account  as  security 
therefor.  .  '.    7"      [Emphasis  added  J 

The  form  of  savings  passbook  issued  to  every  savings 
depositor  is  determined  by  appellant  Bank  Board.   12  C.F.R.  5^5.2 
reads  in  part: 

"§  545.2  Evidence  of  ownership. 


"(b)  Account  books  and  certificates.  A 
Federal  association  that  has  Charter  II   or  Charter 
K  (rev.)  shall  issue  to  each  holder  of  its  savings 
accounts  an  account  book,  or  a  separate  certifi- 
cate, evidencing  the  ownership  of  the  account  and 
the  interest  of  the  holder  thereof  in  the  capital 
of  such  Federal  association;  except  as  hereinafter 
provided,  each  such  certificate  shall  be  in  form 
prescribed  by  the  Board.   (The  Board  has  prescribed 
for  use  by  all  Federal  associations  that  have 
Charter  K,  forms  of  certificates  evidencing  the 
ovmershio  of  savings  share  accounts,  short-term 
savings  share  accounts,  and  investment  share 
accounts;  and  has  prescribed  for  use  by  all  Fed- 
eral associations  that  have  Charter  ri  or  Charter 
K  (rev.)  forms  of  certificates  evidencing  o\-mer- 
ship  of  savings  accounts.   Illustrative  copies  of 
these  forms  may  be  obtained  from  the  Federal  Home 
Loan  Bank  Board,  Washington,  D.  C,  or  from  any 


Federal  horno  loan  bank.)  .  .  . 

"(c)   Qvninrshlp  of  record.   A  J-'cdoral 
association  may  treat  the  holder  of  record  of 
a  savings  account  as  the  ovmer  for  all  purposes 
without  being  affected  by  any  notice  to  the 
contrary  unless  such  Federal  association  has 
acknowledged  in  ^^^riting  notice  of  a  pledf.o 
of  such  savings  account.  .  .  .   [Emphasis  added] 

"(d)   Duplicate  account  books  and  certifir^atos. 
Upon  filing  with  a  Federal  association  by  the  holder 
of  record  as  sho\7n  by  the  books  of  the  association, 
or  by  his  legal  representative,  of  an  affidavit  to 
the  effect  that  the  certificate  or  account  book 
evidencing  his  savings  account  v;ith  the  association 
has  been  lost  or  destroyed,  and  that  such  certifi- 
cate or  account  book  has  not  been  pledfy.ed  or 
assigned  in  whole  or  in  part,  such  Federal  associa- 
tion shall  issue  a  new  certificate  or  account  book 
evidencing  such  savings  account  in  the  name  of  the 
holder  of  record:  ..."  [Emphasis  added] 


12  C.F.R.  561.5  reads  in  part: 

"§561.5  Account  of  an  insu-red  member. 

"An  'account  of  an  insured  m.ember'  is  the 
total  amount  credited  ...  to  any  member  in 
withdrawable  or  repurcha sable  accounts,  whether 
or  not  such  accounts  are  sub.ject  to  any  pledge, 
.  ~.    .        fEmphasis  added] 


i 


Every  passbook  Issued  to  Long  Beach  Fodcral's  60,000 
depositors  contains  a  blank  form  for  assignment ."^^ 

This  form  was  supplied  by  appellant  Eank  Board  to 
Long  Beach  Federal  for  its  use. 

Tnousands  of  these  passbooks  were  issued  in  tiiis  exact 
form  to  Long  Beach  Federal  depositors  by  appellnnt  Bank  Board's 


^^   Such  form  is: 

"TRANSFER  OF  SHARE  ACCOUNT  AND  MEr^BERSHIP 

"For  value  received  the  undersigned  hereby 
sells,  assigns  and  transfers  to 


the  share  account  reoresented  by  the  within  certifi- 
cate of  LONG  BEACH  FEDERAL  SAVINGS  AI^ID  LDAN  ASSOCIATION 
and  does  hereby  irrevocably  constitute  and  appoint  the 
officers  of  said  association  to  transfer  said  share 
account  on  the  books  of  said  association. 

"This  day  of  ,  19 

"Signature'^__ 


"in  the  presence  of: 


"The  undersigned  is  the  transferee  of  the  share 
account  represented  by  the  w'-thin  certificate  and 
has  executed  application  for  membership  and  signature 
card . 


"Signature*^ 


"Transfer  entered  of  record  ,  19 

"LONG  BEACH  FEDERAL  SA\T:I'.:GS  AND  LOA.N  ASSOCIATION 


"By. 


"*Note:   Co-tenants  (with  right  of  survivorship) 
are  one  member  as  a  partnership  is  one  member.  One 
signature  is  binding." 

(Plaintiffs  Exhibit  l6) 


I 


I 


o\'m   employees. 

Supervisory  Representatives  in  Charge  Anlt  and  Stone 

seized  liOng  Beach  Federal  and  operated  it  for  ts'o  years  (196O  to 
1962).   Conservator  Ammann  seized  Long  Beach  Fe(3eral  and  operated 
it  for  another  two  years  (19^6  to  19^*8).  All  tliree  (Ault,  Stone 
and  Aiimiann)  for  said  four  years  took  millions  o;'"  dollars  of 
savini^s  depositors'  money  from  thousands  of  savings  depositors  and 
issued  to  them  this  identical  form  of  passbook  containing  this 
exact  form  for  assignment. 

Many  of  these  regulations  have  existed  20-25  or  30  years 
All  V7ere  effective  in  I962  v;hen  these  savings  accounts  were 
pledged  or  assigned.  Even  today  (1966)  four  years  later,  all 

these  regulations  remain  unchanged  and  fully  effective. 

Yet  appellant  Federal  Home  Loan  Bank  Board  by  its 
forfeiture  seeks  to  forfeit  all  pledged  or  assigned  savings 
accounts  regardless  of  size  or  duration. 


VI-A. 
APPELLANTS  MDE  NO  FINDIMGS  OF  ANY  FRAUD. 
CRBTE,  OR  WRONGDOING  HY  ANYONE  ^^ 

Appellant  Bank  Board  has  made  3  board  orders  on  tho 
Long  Beach  Federal-Equitable  merger.   They  are  orders  No.  17177, 
FSLIC-159:5  and  No.  17:^7^.     These  orders  comprise  about  9  pages 
of  single  space,  small  type.  They  were  made  in  June  and  September 
1963. 

Thousands  of  pages  of  photocopies  of  savings  accounts 
records  v/ere  made  by  Long  Beach  Federal  and  sent  appellant  Bank 
Board.  Hundreds  of  letters  were  exchanged  between  Board  and 
Long  Beach  Federal.   [Plaintiff's  Exhibit  "21",  Defendant's 
Exhibit  "C".] 

Many  conferences  betv/een  Board  members  and  Long  Beach 
Federal  officers  lasted  three  consecutive  days. 

In  1963  Congress  demanded  and  the  Board  gave  reports 
on  this  long  delay.   [Plaintiff's  Exhibit  "22",  pgs.  33-44.] 
The  Board  took  over  a  year  considering  the  matter.   (M^ay  I962  to 
June  1963.) 

Yet  no  fraud,  no  wrong,  no  violation  of  any  law  or 
regulation  is  any^^here  found  or  stated  in  any  Bank  Board  order 


^^See  also  section  IX,  page  97  hereof  entitled 
"V/hatever  May  Be  The  Power  Of  The  Board  Based  Upon  Findings  Of 
Fact  It  Cannot  Forfeit  Plaintiff's  Savings  Deposits  By  Mere  Edict 
Or  Fiat  Issued  After  The  Deposits  Vfere  Made". 

4:QV  Plaintiff 's  Exhibit  3-D-4  and  5. 


on  this  merger. 

Instead  the  Board  simply  forfeits  the  Charter  rights  of 
all  pledged  or  assigned  savings  accounts  to  share  In  the 
association's  surplus.  This  forfeiture  Is  regardless  of  size 
of  the  savings  account.   It  wipes  out  the  $1.00  accounts  as  well 
as  the  $100,000  or  larger  accounts. 

The  Bank  Board  pretends  to  "protect  the  small  deposi- 
tor". But,  of  the  about  1,899  savings  accounts  forfeited  by 
appellant  Board: 

(a)  Over  300  or  17^  are  $500  or  under  each; 

(b)  Over  1,520  or  Q0%   are  $11,000  or  under 
each;  and 

(c)  Only  5^  or  3^  are  $100,00  or  over  each. 
[Plaintiff's  Exhibit  "i:^";  District 

Court  Opinion  2yj>   F.  Supp.  578  at  page  599] 
The  Board  actually  takes  avay  the  share  of  the  poor 
savings  depositor  who  must  pledge  or  assign  his  savings  account 
and  gives  it  to  the  more  fortunate  depositor  whose  account 
remains  unpledged . 

By  the  Board's  forfeiture  orders,  unpledged  savings 
accounts  up  to  $10,000  each  take  their  own  full  share  of  the 
Association's  surplus;  they  also  take  the  shares  of  all  pledged 
or  assigned  accounts.  Thus  the  small  depositor  who  must  pledge 
or  assign  his  savings  account  to  secure  his  debts  loses  his  share 
of  the  surplus.   It  is  taken  from  him  and  given  to  other  more 
fortunate  savings  depositors  who  do  not  need  to  give  security  in 


order  to  borrow.  The  small  depositors  only  crime  Is  that  he 
gave  his  savings  account  as  security  for  his  debt.  For  this  his 
sliare  of  the  Association's  surplus  is  taken  from  him  and  given  to 
others  --  others  \iho   may  have  borrov/ed  more  than  he  did  but  who 
did  not  pledge  or  assign  their  savings  accounts  as  security. 
The  unfairness  of  this  arbitrary  discrimination  is 
emphasized  by  the  fact  that  several  savings  accounts  of  $10,000 
each  are  often  held  by  the  same  family.  Father  may  have  his 
oim   $10,000  account,  mother  may  have  her  ovm  $10,000  account, 
father  and  mother  may  have  their  joint  $10,000  account.  Any 
number  of  sons  or  daughters  may  each  have  their  own  separate 
$10,000  accounts.   Minor  children's  accounts  are  often  held  for 
them  by  their  parents  as  guardians  or  trustees.  This  may  be 
extended  to  as  many  separate  accounts  as  there  are  members  of 
large  families.   As  an  example: 


Account 

Number 

Name 

Balance 

1 

John 

Smith 

$10,000  or 

less 

2 

Mary 

Smith 

$10,000  " 

3 

John 

Smith  and  Mary  Smith 

$10,000  " 

4 

John 
Mary 

Smith,  as  Trustee  for 
Smith 

$10,000  " 

5 

Mary 
John 

Smith,  as  Trustee  for 
Smith 

$10,000  " 

6 

John 
John 

Smith,  as  Trustee  for 
Smith,  Jr.  (Kis  Son) 

$10,000  " 

7 

Mary 
John 

Smith,  as  Trustee  for 
Smith,  Jr.  (Her  Son) 

$10,000  " 

Account 

Number Name nnlonco 

8  John  Smith  and  Mary  Smith,  as 
Joint  Trustees  for  John  Smith, 

Jr.  (rneir  Son)  $10,000  or  less 

9  Mary  Smith,  as  Trustee  for 

Mary  Ann  Smith  (Her  Daughter)      $10,000  "   " 

10  John  Smith,  as  Trustee  for 

Mary  Ann  Smith  (His  Daughter)      $10,000  "   " 

11  John  Smith  and  Sam  Smith 

(John's  Father)  $10,000  "   " 

12  Mary  Smith  and  Helen  Jones 

(Mary's  Mother)  $10,000  "   " 


over 
Total        $120,000  $10,000 

The  total  savings  accounts  of  one  family  can  thus 

easily  exceed  $100,000. —   But  so  long  as  no  single  account 


41/ 

Such  splitting  of  accounts  into  $10,000  each  is 
encouraged  by  both  Congress  and  the  Bank  Board.   12  U.S.C.  §1724, 
as  amended  by  Congress  in  1959  reads  in  part: 

"SUBCHAPTER  IV. --INSURANCE  OF  SAVINGS  AND 
LOAN  ACCOUI^^TS 

"i  172^.   Definitions 
"As  used  in  this  subchapter- - 
******* 

"(b)  The  term  'insured  member'  means  an 
individual,  partnershio,  association,  or  corporation 
which  holds  an  insured  account.  .  .  .  Funds  held  in 
fiduciary  capacitv,  when  invested  in  an  insured  institu- 
tion shall  be  insured  in  an  amount  not  to  exceed  $10,000 
for  each  trust  estate,  and  notwithstanding  any  other 
provisions  of  this  chapter,  such  insurance  shall  be 
separate  from  and  additional  to  that  covering  other 
investments  by  the  o^^mers  of  such  trust  funds  or  the 
beneficiaries  of  such  trust  estates.   Notwithstanding 


exceeds  $10,000,  the  entire  $100,000  will  take  Us  equal  pro  rata 
share  of  the  Association's  surplus.  After  the  merger  this 
amounted  to  about  $1,300  per  $10,000  account,  or  a  total  of 
$13,000  for  the  $100,000  family.   [Plaintiff's  IMilblt  I2/9/63-2, 
12/9/63-3] 

The  $500  account  holders'  share  was  about  $65.* 

The  $1,000  account  holders'  share  was  about  $130. 

The  $5,000  account  holders'  share  was  about  $650. 

By  the  Bank  Board's  forfeiture  orders  the  $100,000 
family  gets  its  o\m   $13,000  pro  rata  share.   It  also  takes: 


41/ 

^^    cont'd: 

any  other  provision  of  law,  two  persons  who  are  husband 
and  vjife  shall  have,  with  respect  to  accounts  in  an 
insured  institution  which  are  community  property  of  such 
husband  and  wife  and  to  the  extent  that  such  accounts 
are  community  property,  not  to  exceed  $10,000  of  insuj^ance 
with  respect  to  such  an  account  or  accounts  in  the  sole 
name  of  the  husband,  not  to  exceed  $10,000  of  insurance 
with  respect  to  such  an  account  or  accounts  in  the  sole 
name  of  the  wife,  and  not  to  exceed  $10,000  of  Insurance 
with  respect  to  such  an  account  or  accounts  in  the  sole 
name  of  both:   Provided,  That  in  no  event  shall  this 
sentence  increase  to  an  amount  which  is  greater  than  the 
total  of  the  amounts  hereinbefore  set  forth  in  this 
sentence  the  aggregate  of  the  insurance  which  such 
husband  and  v^ife  may  have  under  this  sub-chapter  with 
respect  to  (l)  any  account  or  accounts  in  such  institution 
in  the  sole  name  of  either  of  them  or  in  the  sole  names  of 
both,  and  (2)  any  other  account  or  accounts  in  such 
institution  to  the  extent  that  such  other  account  or 
accounts  would,  in  the  absence  of  this  sentence,  be 
required  to  be  included  in  determining  the  amount  of  the 
individual  insurance  of  such  husband  or  of  such  wife 
under  subsection  (a)  of  section  1723  of  this  title. 
As  amended  July  28,  1959  ..." 

NOTE:   In  I966  the  amounts  of  said  insurance  was  increased  by 
Congress  from  $10,000  to  $15,000. 


(^'0  All  the  shares  of  $500  ace  cunts  (or  loss) 
$65.00  per  account; 

(b)  All  the  shares  of  $1,000  accounts  (or  less) 
$1^0  per  account;  and 

(c)  All  the  shares  of  $5,000  accounts  (or  less) 
$650  per  account  (and  all  other  pled£;od  or  assigned 
accounts  shares). 
Appellants  contend  and  appellees  admit  many  large 

depositors  borrowed  the  money  from  other  banks  to  make  their 
savings  deposits  in  Long  Beach  Federal.   Some,  but  not  all  of 
these  Long  Beach  Federal  depositors  pledged  or  assigned  their 
savings  passbook  to  the  bank  as  security  for  said  bank  loans. 
But  others  borrov7ed  from  banks  to  make  their  deposits,  yet  did 
not  pledge  their  Long  Beach  savings  accounts  as  security  for 
their  bank  loans. 

Under  appellant  Bank  Board's  forfeiture  orders  they 
would  receive  their  ovn  pro  rata  share  of  the  association's 
surplus  and  also  take  the  shares  forfeited  by  all  those  who  pledg- 
ed or  assigned. 

Thus,  the  $100,000  family  could  have  borrowed  all  its 
$100,000  from  a  bank,  split  it  up  into  10  Long  Beach  Federal 
savings  accounts  of  $10,000  each,  and  (so  long  as  it  did  not 
pledge  its  accounts)  yet  receive  both  its  o\m   $1^,000  pro  rata 
share  of  the  surplus  and  also  get  the  $65  forfeited  share  of  the 
$500  savings  account  holder  compelled  by  his  poverty  to  pledge  or 
assign  his  $500  savings  account  as  security  for  his  debt. 


There  can  be  no  possible  Justlflcotlor  for  taking  the 
$500  savings  depositors  tiny  $65  share  of  the  A£30clatlon»3 
surplus  from  him  to  add  It  to  the  $13,000  nhnrn  ->r   the  $100,000 
family  who  may  also  have  borrov;ed  all  the  money  tney  deposited. 
Yet  the  Bank  Board's  forfeiture  orders  do  just  t-hat. 

Congress  created  MUTUAL  Federal  savln|:;s  and  loan 

associations  to  encourage,  not  penalize,  savings;  thrift  and 

borrowln.r?;.   12  U.S.C.  §l%^Ka)  reads: 

"§1464.   Federal  Savlnp;s  and  Tjoan  Associations  — 
Organization  authorized 

"(a)   In  order  to  provide  local  mutual  thrift 
Institutions  in  v^hich  people  may  Invest  their  funds 
and  in  order  to  provide  for  the  financing  of  homes, 
the  Board  is  authorized,  under  such  rules  and 
regulations  as  it  may  prescribe,  to  provide  for  the 
organization,  incorporation,  examination,  operation, 
and  regulation  of  associations  to  be  knovm  as  'Federal 
Savings  and  Loan  Associations,'  and  to  issue  charters 
therefor,  giving  primary  consideration  to  the  best 
practices  of  local  mutual  thrift  and  home-financing 
institutions  in  the  United  States."   [Emphasis  added] 

Mutuality  is  destroyed  and  the  act  of  Congress  repealed  by  such 
Bank  Board  orders. 


VII. 
HAVING  MORE  TIIAN  $10.000  IN  A  SINGLE 
SAVINGS  ACCOUNT  IS  NO  CmiAR   OR  \VRQNG. 

IT  CANNOT  RE  USED  AS  AN  EXCUSE  TO 

FORFEIT  ANY  PART  OF  SAID  ACCOUIfT 

Even  more  shocking  is  the  Rank  Roard ' s  discrimination 
against  savings  depositors  because  of  the  size  of  individual 
savings  accounts.   It  is  neither  fraud  or  a  crime  to  have  more 
than  $10,000  in  a  single  savings  account  in  a  Federal  savings 
association.   No  published  regulation  or  ruling  of  the  Pjoard 
places  any  penalty  upon  the  size  of  any  such  savings  account, 
-whether  under  or  over  $10,000  each. 

Yet  by  its  forfeiture  orders  the  Rank  Roard  takes  avmy 
bhe  shares  of  Long  Beach  Federal's  surplus  from  all  accounts  over 
^10,000  each  and  gives  the  forfeited  shares  to  all  accounts  of 
plO,000  or  less.  The  gross  unfairness  of  this  is  made  most 
apparent  by  contrast.  For  example,  two  families  make  savings 
deposits  of  $100,000  each  in  Long  Beach  Federal  on  the  same  day. 
Dne  splits  its  $100,000  up  among  father  and  m.other,  sons  and 
3aughters,  grandparents,  etc.   It  opens  10  separate  savings 
accounts  of  $10,000  each  with  10  sep8.rate  account  num.bers  and  10 


k-2/   51.^^  or  almost  one-third  of  all  the  savings  accounts 
Df  alT"the  savings  and  loan  associations  throughout  the  United 
States  are  held  in  accounts  of  more  than  $10,000  each.   See 
page  124  hereof  for  details. 


separate  savings  passbcoks.  Its  pro  rata  share  of  Long  Beach 
Federal's  surplus  after  merger  is  $1^,000  ($1,^00  for  each  of 
the  10  accounts) . 

On  the  same  day  another  family  also  makes  a  $100,000 
deposit.   It  opens  only  a  single  account  for  $100,000  in  the  name 
of  the  father.   It  has  a  single  savings  passbook  and  only  one 
account  number.   Its  pro  rata  share  of  Long  Beach  Federal's 
surplus  is  also  $13,00C.   There  is  $26,000  of  surplus  for  both 
families.   By  the  applicable  act  of  Congress  (12  U.S.C.  1464  (i)) 
and  Long  Beach  Federal's  charter  each  would  get  its  pro  rata 
$13,000. 

By  both  law  and  reason  both  families  should  be  treated 
exactly  alike  and  get  $13,000  each.  But  by  the  Bank  Board's 
arbitrary  forfeiture  orders  the  split  account  family  takes 
$17,900  and  the  single  account  family  takes  $1,300.   The  split 
account  family  gets  about  I3  times  more  than  the  single  account 
family.  Yet  both  have  the  same  amount  $100,000  on  deposit. 

This  absurd  distribution  results  from  the  Bank  Board's 

"formula"  distribution  instead  of  equal  and  pro  rata  statutory 

and  charter  distribution.   Such  is  in  the  teeth  of  the  applicable 

Act  of  Congress  and  contradictory  of  its  plain  terms  which  require: 

".  .  .in  the  event  of  dissolution  after 
conversion,  the  members  or  shareholders  of  the 
association  will  share  on  a  mutual  basis  in  the 
assets  of  the  association  in  exact  proportion  to 
their  relative  share  or  account  credits.'  '.    '.    T^ 
[Emphasis  added  J 

(12  U.S.C.  I464(i):  233  F.  Supp.  578  at  592,  Appx.  la  hereof) 


The  Bank  Board  orders  require  each  unpledged  and 
unasslgned  savings  account  to  receive  its  pro  r:ita  share  of 
surplus  up  to  $10,000  per  account  but  no  more.   Tlius  the  single 
account  family  participates  for  only  $10,000  of  its  $100,000. 
It  gets  $1,300  for  the  first  $10,000  of  its  account  and  no  more. 
It  loses  $11,700  on  the  excluded  $90,000  balance?  in  its  $100,000 
account . 

The  $11,700  thus  lost  is  taken  from  the  single  account 
family  and  scattered  at  random  among  all  accounts  under  $10,000 
each. 

The  split  account  family  gets  its  ovnn  $1^,000.   It  alsc 
gets  about  $^,900  of  the  forfeited  amount  taken  from  the  single 
account.   The  balance  is  scattered  among  other  yet  smaller 
accounts . 

But  all  accounts  large  and  small  are  excluded  to  the 
extent  they  are  pledged  or  assigned. 


VIII. 
APPELTANT  RAM  ROARD  FORFEITS  SMALL  DEPOSITORS 
INSTEAD  OF  PROTECTING  THEM 

This  double  barreled  exclusion  creates  a  shot  gun  blast 
which  mows  down  the  very  depositors  the  Bank  Board  says  it  is 
"protecting". 

As  shown  above  the  $500  and  $1,000  depositors  compelled 
by  dire  necessity  to  pledge  or  assign  their  tiny  savings  accounts 
to  secure  their  debts,  lose.   They  lose  their  $65  to  $i;^0  sliares 
of  the  Association's  surplus.  And  they  lose  it  to  other  deposi- 
tors v/ho  may  have  borrowed  even  more  but  who  did  not  secure  their 
debt  w^ith  their  savings  passbooks. 

T\-70  families  open  identical  savings  accounts  the  same 
day  in  the  same  amounts,  i.e.  $100,000  each.   Both  should  receive 
$1^,000  each  for  their  respective  pro  rata  shares  of  the  Associa- 
tion's surplus.   The  surplus  was  created  by  both  families  equally. 
|.        One  splits  its  deposits  into  10  separate  accounts 
totalling  $100,000.  The  other  makes  a  single  deposit  of  $100,000 
with  a  single  savings  account. 

By  the  Bank  Board's  capricious  orders  of  distribution 
the  split  account  family  will  get  $17,900  for  its  $100,000.   The 
single  account  family  will  get  only  $1,;500  for  its  $100,000.   One 
gets  $l6,600  more,  13  times  more  than  the  other.  Yet  both 
deposited  identical  amounts  on  the  same  day. 

If  any  distinction  were  to  be  made  it  should  favor  and 


not  Gxclude  the  $100,0:)0  single  account  family.   The  10  accounts 
of  $10,000  each  were  each  fully  insured  for  a  total  of  $100,000 
by  appellant  Federal  Savings  and  Loan  Insurance  Corporation. 

The  single  account  of  $100,000  was  insured  for  only 
$10,000.   $90,000  or  90^  of  it  v/as  exposed  to  further  Bank  Board 
seizures  and  possible  depositors  runs  resulting  in  perhaps 
another  20  years  of  court  litigation.  Yet,  the  $100,000  single 
account  v;liich  took  these  heavy  risks  is  to  get  only  $1,300  and  the 
identical$100,000  in  split  accounts  which  were  fully  insured  and 
took  no  risks  are  to  get  $17,900. 

13  times  more  for  one  than  the  other. 

V/hy  do  hundreds  of  $500  depositors  lose  their  $65  (each) 
share  of  the  Association's  surplus  to  other  depositors  whose 
shares  are  $1,300  (each)  or  more? 

\Nfhy  does  one  savings  depositor  get  ^17,900  and  another 
get  $1,300  (or  13  tim.es  less)  for  his  share  of  the  Long  Beach 
Federal  surplus  when  both  deposit  the  same  amount  in  similar 
savings  accounts  on  the  same  day  in  the  same  Federal  savings 
association? 

V/hy?  Because  appellant  Bank  Board  says  so.   That's  why. 
And  the  Bank  Board  says  so  only  a  year  or  more  after  the  deposits 
are  made.   No  published  law,  regulation  or  ruling  authorizes  any 
distribution  other  than  equally  and  pro  rata  in  proportion  to  the 
savings  accounts  balances.   Such  is  in  the  teeth  of  the  applicable 
Act  of  Congress  and  contradictory  of  its  plain  terms  which  require; 
".  .  .in  the  event  of  dissolution  after 


conversion,  the  members  or  shareholder's  of  the 
association  will  share  on  a  mutual  b£.?.is  in  the 
assets  of  the  association  in  exact  proportion  to 
their  relativo  share  or  account  credit.s.  '  '.    '.    7^ 
[Emphasis  added] 

(12  U.S.C.  iW^il);    2yj,   F.  Supp.  578  at  592,  Appx.  I-a   hereof.) 

25  years  before  the  deposits  were  mad;?  the  Bank  Board 

signed  Long  Beach  Federal's  charter.   It  follows  the  Act  of 

Congress.   Tlie  charter  says: 

"9.  .  .  .  All  holders  of  share  accounts  sliall 
participate  equally  in  dividends  pro  rata  to  the 
participation  value  of  their  share  accounts;  .  .  . 
All  holders  of  share  accounts  shall  be  entitled  to 
equal  distribution  of  net  assets,  pro  rata  to  the 
value  of  their  share  accounts,  in  the  event  of 
voluntary  or  involuntary  liquidation,  dissolution, 
or  winding  up  of  the  association."   [Plaintiff's 
Exhibit  "19"  pg.  6] 


I 


Six  weeks  before  the  deposits  were  made  appellant  Bank 

Board  signed  the  Settlement  Agreem^ent     (February  14,  19^2) 

vrith  the  Long  Beach  Federal  and  with  the  Shareholders'  Protective 

Corainittee.   The  Settlement  Agreement,  Article  X^l   also  provided  for 

distribution  of  Long  Beach  Federal's  surplus  equally  and  pro  rata. 

It  said  (page  45): 

"(h)  After  the  assumption  by  Equitable  of 
said  aggregate  principal  amount  of  all  Long  Beach 
share  accounts  and  after  the  payment  or  the  making 
by  Long  Beach  of  provision  for  payment  of  all 
creditor  and  other  liabilities,  the  net  surplus, 
reserves  and  undivided  profits  of  Long  Beach  shall 
be  distributed  as  and  when  available  to  Long  Beach 
shareholders  .  .  . 

"(i)   Each  such  shareholder  shall  be  entitled 
to  such  part  of  the  amount  of  such  distribution  as 

Plaintiff's  Exhibit  "8". 


the  dollar  value  in  principal  of  his  shore  account 
at  the  close  of  business  on  Approval  Day  bears  to 
the  total  dollar  value  in  principal  of  all  Long 
Beach  share  accounts  at  the  same  time  (not  including 
said  adjusting  dividends  in  the  computation)  .  .  . 

"(ii)  Such  distribution  shall  be  made  from 
time  to  time,  .  .  .  until  the  total  net  surplus, 
reserves  and  undivided  profits  and  any  other  re- 
maining assets  of  Tjong  Beach  have  been  collected, 
converted  into  cash  and  distributed  according  to 
such  plan. " 

This  V7as  in  the  exact  terms  of  both  Long  Beach  Federal's  charter 
and  the  Act  of  Congress  12  U.S.C.  §l464(i)   (see 
page  k-2     hereof  for  text).  Any  other  unequal  or  preferential 
distribution  violates  the  U.  S.  Constitution,  the  Act  of  Congress 
and  Long  Beach  Federal's  charter. 

The  Settlem.ent  Agreement  vas   filed  with  both  State  and 
Federal  Courts.   By  orders  of  both  said  courts,  notices  were 
published  and  were  also  mailed  to  all  Long  Beach  members,  includ- 
ing those  who  withdrev/  during  the  $69,000,000  run.   The  notices 
referred  to  the  settlement.   Both  State  and  Federal  courts  and  a 
Bank  Board  member  were  in  Long  Beach  Federal's  premises  on  April  2, 
1962  when  this  Settlement  Agreement  was  approved  by  both  courts 
then  holding  couj:^t  sessions  with  their  clerks  and  court  reporters 
in  Long  Beach  Federal's  offices.   [3R-11^5]  Long  Beach  Federal 
was  then  returned  to  its  founding  m.anagement.  About  $24,000,000 
of  new  deposits  were  made  that  day  and  the  next.  Within  a  few 
weeks  the  deposits  had  increased  more  than  $35,000,000. 

But  when  Long  Beach  Federal  sought  to  distribute  its 
surplus  according  to  the  exact  terms  of  the  Settlement  Agreement, 


the  Act  of  Congress  (i;:  U.  S.C.  §l^l6'l(l))  and  Tx>ng  Beach  Federal 'r. 
charter,  the  Bank  Board  says  "No".   "The  Act  of  Congress  and  the 
charter  are  vrpong".   There  mast  be  a  distribution  by  "formula". 
Tliousands  of  savings  drjpositors  must  be  excluded  entirely.   Other 
thousands  shall  take  t)i<3ir  ovm  shares  and  also  the  shares  of  those 
excluded.  Among  hundreds  of  savings  depositors  who  deposited  the 
same  amounts  on  the  same  day  in  the  same  savings  association,  some 
shall  be  preferred;  others  shall  be  excluded.   Some  shall  receive 
distributions  of  Tj)   times  more  than  others.  Those  favored  by 
appellant  Board  shall  take  all.   Those  hated  by  appellant  Board 
shall  take  nothing. 

Appellant  Bank  Board  fancies  itself  as  a  sort  of  Robin 
Hood,  taking  from  the  "rich"  and  giving  to  the  poor.  But  in  this 
also^  the  "Robin  Hood"  Board  has  become  confused. 

The  "rich"  from  who  it  takes  include  hundreds  of  $500 
and  $1,000  savings  account  holders  who  pledged  their  tiny  savings 
accounts  to  secure  their  small  but  pressing  debts.   Is  a  savings 
depositor  who  must  pledge  or  assign  his  $500  or  $1,000  savings 
account  rich?  Yet,  appellant  Bank  Board  says  he  must  lose  his 
$65  or  $130  share  of  the  association's  sui^plus. 

The  "poor"  to  whom  appellant  Bank  Board  "gives"  include 
all  savings  depositors  whose  accounts  are  less  than  $10,000  each 
and  are  unpledged  and  unassigned.  A  series  of  such  $10,000 
accounts  in  a  single  family  often  exceeds  $50,000  to  $100,000  per 
family.   Is  a  family  with  $50,000  or  $100,000  in  unpledged  savings 
deposits  poor?  Yet,  they  will  get  the  $65  taken  by  the  Bank  Board 


from  the  $500  depositor  v^ho  pledged  or  assigned  his  savings 
accoanl;  to  secure  his  debt. 

Tlie  $65  of  surplus  so  taken  from  the  "'rich"  v/ill  be 
added  to  increase  the  $13,00  share  of  surplus  going  to  the  "poor". 

The  "rich"  who  has  only  $500  (and  thau  pledged  for  his 
debts)  loses  his  $65  to  increase  the  $1^,000  share  of  the  "poor" 
who  has  $100,000  of  savings  deposits  free  and  clear  of  any  pledge. 

For  this  result  the  Bank  Board  sets  aside  the  Act  of 
Congress  (12  U.5.C.  §1^6^(i)),  Long  Beach  Federal's  charter  and 
the  Settlement  Agreement;  so  as  to  obtain  the  Board's  ideas  of 
"fair  and  equitable". 

This  is  not  the  insanity  it  miglit  appear  to  be.  The 
Bank  Board  hoped  to  split  Long  Beach  Federal's  savings  depositors 
into  factions  and  set  these  factions  at  war  with  each  other.   If 
this  took  place  no  merger  could  be  made.  This  is  the  same  Bank 
Board  whose  predecessors  twice  seized  this  same  Long  Beach  Federal 
on  ex  parte  charges  of  "unsafe  and  unsound"  management.  TV^ice  thi 
same  Bank  Board  caused  disastrous  runs  of  withdrawals.   In  19^6 
over  $10,000,000  (about  l/2)  was  so  withdra\^m  out  of  $22,000,000  of 
then  savings  deposits.   In  I96O  $69,000,000  (more  than  70^)  was 
withdra^vm  out  of  $96,000,000  then  savings  deposits.  [3^-1125-1130] 

Twice  the  appellant  Bank  Board  administration  v/as 

investigated  and  its  seizures  and  destruction  condemned  by 

41/ 
Congressional  Committees,  in  1946  and  again  in  I96O.     A  third 


VL/     See  pap;e^~44  hereof  for  details  of  Congressional 
Committee  reports. 


seizure  threatened  in  19^9  was  blocked  by  a  Federal  Court  in- 
junction [Vl   P.R.D.  273].  A  third  Congressional  investigation 
in  1950-1952  resulted  in  Congressional  amendments  to  the  United 
States  laws  [12  U.S.C.  l^G^d  as  amended  in  195^].  The  amendments 
made  the  appellant  Bank  Board  liable  to  suits  in  the  local  United 
States  District  Courts  where  the  seized  savings  and  loan  associa- 
tion is  located. 

Twice  this  same  Bank  Board  withdrew  its  phony  charges 
and  returned  the  seized  Long  Beach  Federal  to  the  same  m.anagement 
from  which  it  has  been  seized.   [^R  1125-1130] 

A  Shareholders'  (depositors)  Protective  Committee  was 
formed.   It  sued  the  Bank  Board  in  19^6  and  again  in  I96O.   To 
settle  these  damage  and  accounting  suits  pending  against  it 
appellant  Bank  Board  (through  the  Federal  Savings  and  Loan 
Insurance  Corporation)  in  I962  paid  over  $5,000,000  as  damages  to 

the  seized  Long  Beach  Federal.   Such  damage  payments  v/ere  recom- 

45/ 
mended  by  the  Congressional  investigating  committees   and  ap- 
proved by  both  State  and  Federal  Courts.   [Plaintiff's  Exhibit 
"10-A",  pg.  21] 

No  "presumption  of  correctness"  can  apply  to  any  actions 
of  this  appellant  Bank  Board  with  this  dismal  record.  A  Bank  Board 
that  twice  seizes  and  almost  destroys  a  $100,000,000  Federal 
savings  association  only  to  twice  return  it  to  the  very  same 
management  must  be  presumed  to  be  equally  v^rong  when  it  abrogates 

^t5V  See  page ®-70 hereof  for  quotation  of  Committee 
recommendation. 


the  restored  Association's  charter.  At  best  ap]:ellant  Board  was 
mistaken  and  inept.  At  worst  malicious  and  punl'sive. 

But  whether  by  accident  or  by  design,  in  I963  the  Bank 
Board  again  fired  its  blunderbuss  into  the  crowd  of  60,000  Long 
Beach  Federal  savings  depositors.  The  Bank  Board  in  196^1  said 
to  the  trial  court  that  in  I962  it  saw  "pickpocl- 3ts"  scattered 
among  the  depositors  and  that  it  must  "protect"  the  "small 
depositors"  against  them.   [Tr.  122]  Hence  the  blast  from  the 
blunderbuss. 

Hov^  a  $500  savings  depositor  is  "protected"  by  the 
Board  forfeiting  his  $65  share  of  Long  Beach  Federal's  surplus 
is  a  mystery;  especially  v;hen  it  is  forfeited  to  a  group  of 
savings  depositors  whose  accounts  are  up  to  $10,000  each  and 
whose  share  of  the  surplus  is  at  least  $1,300  each. 

But  in  19^6  and  in  I96O  the  predecessors  of  this  same 
Board  saw  "unsafe  and  unsound  management"  in  charge  of  Long  Beach 
Federal  and  seized  Long  Beach  Federal  to  "protect  it".  [3R-1125-115p 

In  1948  and  again  in  I962  this  same  Board  returned  the 
seized  Association  to  the  very  same  "unsafe  and  unsound  manage- 
ment"  [3R  1125-1130]  from  which  it  was  seized. 

Again  in  19^9  yet  a  third  seizure  was  threatened  but 
stopped  by  the  trial  court's  injunction  [14  F.R.D.  273] .   V/hen 
the  1949  injunction  was  dissolved  in  1953,  the  same  "unsafe  and 
unsound"  management  was  still  left  in  Long  Beach  Federal  by  the 
Bank  Board  for  7  years  more  until  the  I96O  seizure  [I89  F.  Supp. 
589]. 


In  1962  this  same  Board  paid  Long  Beach  Federal  over 
$5,000,000  bo  settle  damage  suits  for  its  prior  seizures.  [~:^R 
1140-11^41]   This  $5,000,000  was  paid  to  the  very  same  "unsafe  and 
unsound"  management  from  which  Long  Beach  Federal  was  twice 
sei/.Gd  and  threatened  with  a  third  seizure. 

If,  as  the  Board  claims,  it  saw  "pickpockets"  among 
Long  Beach  Federal's  depositors,  \ihy   did  the  Board  resist  all  the 
Long  Beach  Federal's  many  months  of  efforts  to  bring  such  matters 
before  the  Federal  Courts? 

Long  Beach  Federal  repeatedly  in  I962-I963  asked 
appellant  Bank  Board  to  be  allowed  to  complete  the  merger  and  then 
let  the  Court  decide  how  Long  Beach  Federal's  surplus  should  be 
divided  among  its  60,000  depositors.  For  almost  a  year  from  the 
summer  of  I962  until  June  of  I963,  the  Board  refused.   [Plaintiff's 
Exhibit  "2l"-"l6",  pg.  4]   On  April  27th,  I963  Long  Beach 
Federal's  depositors  held  a  m.ass  meeting  in  the  Long  Beach 
municipal  auditorium.  Among  the  resolutions  unanimously  passed 
were: 

(1)  A  resolution  thanking  the  large  depositors 
I        for  coming  to  the  aid  of  the  Association  when  it  was 


k 


restored  in  I962  after  the  disastrous  $69,000,000 
run   ;  and 


(2)  Another  resolution  asking  the  United  States 


1^57      135-137 

See  page/ hereof  for  publication  and  App.  I-c 

hereof  for  full  text. 


Congress  bo  again  help  the  damaged  A:::30clation  to 
merge  vrlth  Equitable  as  the  Bank  Board  had  agreed 
in  the  February  I962  Settlement  Agreement. 

(Said  resolutions  are  part  of  plaintiff's  Exhibit  7-A  2-7).  Tae 

sliareholders '  meeting  was  recessed. 


IX. 

\7HATEVER  MAY  BE  THE  PO^//ER  OF  'KIE  BOARD 
BASED  UPON  ['^INDIMGS  OF  FACT  IT  CAIWOT 
FORFEIT  PIZ-INTIFF'S  SAVINGS  DEPOSITS  BY 
MERE  EDICT  OR  FIAT  ISSUED  AFTER  THE 
DfCPOSITS  V/ERE  R^E. 


There  is  nothing  illegal  or  inherently  wrong  because 
savings  deposits  exceed  $10,000  each,  or  because  savings  accounts 
regardless  of  size  are  pledged  or  assigned. 

There  is  no  prohibition  in  either  statutes  or  regula- 
tions in  any  way  restricting  the  size  of  savings  accounts  either 
singly  or  in  combinations.   Nor  is  there  any  prohibition  against 
pledging  or  assigning  any  savings  account  big  or  little. 

Instead,  both  statutes  and  regulations  expressly 

recognize  and  provide  for  both  accounts  over  $10,000  each  and 

47/ 

for  pledging  or  assigning  savings  accounts  regardless  of  size.  — ^ 

The  only  findings  made  by  the  Bank  Board  are  in  its 
order  No.  17177  [Pis.  Exh.  ^-D-^].   The  Bank  Board  says: 

"...  The  Federal  Home  Loan  Bank  Board  has 
determined  that  .  .  .  said  Merger  Agreement  .  .  . 
is  advisable  and  in  the  interest  of  all  concerned; 
and  that  the  distribution  of  the  791,650  shares  of 
guarantee  stock  of  Equitable  Savings  and  Loan 
Assoviation  to  the  shareholder  members  of  Long 
Beach  Federal  Savings  and  Loan  Association  in  the 
manner  specified  in  Articles  VII  and  VIII  of  said 


^-^     See  pages72 thru  76  hereof  for  quotations  of 

applicable  laws. 


Merger  Agreement;  is  fair  and  equi tabid;  " 
These  generalities  do  not  even  glitter.   Instead  they  deceive  and 
delude.   Defendants  Bank  Board,  et  al. ,  admit  that  they  take 
203,829  shares  of  Equitable  stock,  about  $2,500^000  -^^ ,  from 
thousands  of  Long  Beach  Federal  depositors.  Thoy  are  those  who 
have  borrov/ed  or  pledged  their  savings  accounts  regardless  of 
size  and  those  v/hose  accounts  exceed  $10,000  eac:h. 

Appellants'  findings  that  such  a  forfeiture  is  "advisable 
and  in  the  interests  of  all  concerned"  and  is  "fair  and  equitable" 
contain  no  statement  of  any  basis  for  confiscation  of  the  statu- 
tory [12  U.S.C.  1464  (i)]  and  charter  rights  and  ownership  of  the 
excluded  Long  Beach  Federal  depositors.  They  contain  no  finding 
nor  even  an  accusation  of  any  crime  or  \rrons  which  would  authorize 
forfeiture. 

Such  are  not  findings.  They  are  not  even  conclusions. 
For  it  certainly  cannot  be  "in  the  interests" of  those  who  lose, 
for  $2,500,000  -^^^  to  be  taken  from  them  who  are  wholly  excluded 
and  given  to  another  group  which  are  thereby  preferred. 

For  it  to  be  "fair  and  equitable"  to  thus  prefer  one 
and  exclude  others,  some  basis  or  justification  must  be  shovm 
by  the  findinpis  for  such  punitive  and  confiscatory  action.   To 
merely  say  it  is  "fair  and  equitable"  or  it  is  "advisable"  or  is 
"in  the  interests  of  all  concerned"  is  not  enough  to  condemn  the 
ovmer  to  forfeiture  of  his  property. 


48/ 

1963  prices  of  Equitable  stock. 


If  there  is  any  basis  for  denying  all  depositors  who 
have  pledged  or  assigned  their  accounts,  their  charter  pro  rata 
share  of  the  surplus  of  their  mutual  association,  such  basis  must 
be  stated  explicitly  and  understandably  in  the  Bank  Board's 
findings.   If  there  is  any  justification  in  law  or  fact  Tor   all 
savings  accounts  in  excess  of  $10,000  each  to  forfeit  their 
statutory  and  charter  rights  to  their  pro  rata  share  of  the 
Association's  surplus,  that  also  must  be  plainly  and  clearly 
stated  in  the  findings. 

Absent  such  statements  or  findings,  the  Bank  Board's 
orders  are  confiscation  pure  and  simple.   They  also  are  un- 
constitutional. 

If  there  vere   any  facts  or  reasons  justifying  the 
exclusions  and  forfeitures  inflicted  by  the  Bank  Board,  those 
facts  must  be  stated  and  found. 

Suspicion  and  rumor  are  not  enough.  But  the  Bank 
Board's  orders  do  not  even  contain  that.   They  contain  no  accu- 
sations and  no  findings.  Ko  basis  is  stated  in  any  order. 
Instead  J  the  orders  just  penalize,  forfeit  and  exclude. 

Such  is  contrary  to  every  concept  of  constitutional 
law  and  many  Supreme  Court  decisions. 

In  Securities  and  SLxchan.qe  Com,  v.  Chenery  Corp.  , 
&7  L.ed  626,  31S  U.S.  80  (U.S.  Supreme  Court  -  19^2)  officers, 
directors  and  majority  stoclcholders  bought  on  the  open  market 
stock  in  their  ovm  company.   These  purchases  were  made  during  the 
pendency  of  reorganization  proceedings  before  the  S.E.C. 


The  S.E.C.  rofused  to  approve  the  reorganization  unless 
the  majority  stockholdops  surrendered  their  stock  for  cancellation 
The  stockl'iolders  sued,  t,he  Coui''t  of  Appeals  set  aside  the  for- 
feiture order  and  the  U.  S.  Supreme  Court  affirmed,  saying  at 
page  63^5-6:^7  L.ed.,  92-95  U.S.: 

"...  Rut  before  transactions  otherv/ise 
legal  can  be  outlawed  or  denied  their  usual 
business  consequences,  they  must  fall  under 
the  ban  of  some  standards  of  conduct  prescribed 
by  an  agency  of  government  authorized  to  pre- 
scribe such  standards  --  either  the  courts  or 
Congress  or  an  agency  to  vrhich  Congress  has 
delegated  its  authority.   Congress  itself  did 
not  proscribe  the  respondents'  purchases  of 
preferred  stock  in  Federal.  Established 
judicial  doctrines  do  not  condemn  these  trans- 
actions. Nor  has  the  Conimission,  acting  under 
the  rule-making  pov^ers  delegated  to  it  by  §  11 
(e),  promulgated  nov   general  standards  of 
conduct.   It  parported  merely  to  be  applying 
an  existing  judge -made  rule  of  equity.  The 
Commission's  determination  can  stand,  therefore, 
only  if  it  found  that  the  specific  transactions 
under  scrutiny  shoved  misuse  by  the  respondents 
of  their  position  as  reorganization  managers, 
in  that  as  such  managers  they  took  advantage  of 
the  corporation  or  the  other  stockholders  or  the 
investing  public.   The  record  is  utterly  barren  of 
any  such  shoving.   Indeed,  such  a  claim  against 
the  respondents  was  explicitly  disavov^ed  by  the 
Commissioner. 


"...  Its  action  must  be  measured  by  what 
the  Commission  did,  not  by  what  it  might  have  done. 
.  .  .  The  Comjmission's  action  cannot  be  upheld 
merely  because  findings  might  have  been  made  and 
considerations  disclosed  v;hich  would  justify  its 
order.  .  .  .  [citing  authority]  There  is  no  such 
findinp:  here.  "   [Emphasis  added] 

In  the  second  Chenery  case,  91  L.ed  1995,  332   U.S.  19^, 
the  Court  cites  and  approves  the  above  principles  of  lav:  and  said 


at  L.ed  page  1999-2000,  U.S.  p.  196-199: 

"...  £.  reviev/ing  court,  in  dealing  v/ith  a 
determination  or  judgment  which  an  administrative 
agency  alone  is  authorized  to  make,  must  judge  the 
propriety  of  such  action  solely  by  the  grounds 
invoked  by  tl'ie  agency.   If  those  grounds  are  in- 
adequate or  improper,  the  court  is  powerless  to 
affirm  the  acministrative  action  .  .  . 

"...  ]:f  the  administrative  action  is  to  be 
tested  by  the  basis  upon  which  it  purports  to  rest, 
that  basis  must  be  set  forth  with  such  clarity  as 
to  be  understandable.  It  will  not  do  for  a  court 
to  be  compelled  to  guess  at  the  theory  underlying 
the  agency's  action;  ..." 

In  Anp;lo-Canadian  Shippin.p;  Co.  Tjtd .  v.  Federal  Maritime 
Com'n.  310  F.2d  6o6  (1962),  this  Court  of  Appeals  for  the  Ninth 
Circuit  invalidated  Federal  Maritime  Commission  orders  made  upon 
findings  similar  to  those  of  the  Bank  Board  in  our  case.  The 
Maritime  Commission  had  found  that  agreements  to  pay  less  than  the 
specified  rate  of  brokerage  "operate  to  the  detriment  of  the 
commerce  of  the  United  States,  and  are  contrary  to  the  public 
Interest,"  [p.  607].  Just  as  in  ouj?  case  there  is  no  law  or 
regulation  authorizing  a  forfeiture  of  savings  accounts  in  excess 
of  $10,000  each,  or  which  are  assigned  or  pledged,  this  Court 

said  at  page  609: 

"...  there  is  no  law,  rule  or  regulation 
which  requires  an  individual  carrier  to  pay 
brokerage  to  any  one . " 

Tills  Court  held  the  quoted  "finding"  wholly  inadequate  and  the 

order  based  thereon  void,  and  said  at  pages  613-617: 

".  .  .As  the  Supreme  Court  has  said  in 
matters  calling  for  administrative  determina- 
tions similar  to  this  one:   'There  must  be  a 


\ 


full  hearing.   There  tnunt  be  evidence  adequate 
to  suppoi'^t  pertinent  and  necessary  f Indinpis  of 
fact.'  Morgan  v.  United  States,  29H  U.S.  ^I68, 
TSor  56  s.ct.  906,  911,  80  L.Ed.  1288.  .  .  . 
Not  only  \TQ3   there  a  vant  of  hearing  and  evi- 
dence, but  also  a  complete  failure  on  the  part 
of  the  Corninission  to  conform  to  the  requirements 
of  §  8(b)  of  the  Administrative  Procedure  Act, 
(Title  5  §  1007(b)),  vhereby  parties  are  afforded 
an  opportunity  to  propose  findings  and  to  note 
exceptions  to  decisions  or  recommended  decisions. 
.  .  .  'The  Administrative  Procedure  Act  requires 
all  decisions  to  state  not  only  findings  and 
conclusions,  but  also  "the  reasons  or  basis 
therefore,  upon  all  the  material  issues  of  fact,,, 
lav7  or  discretion  presented  on  the  record  •^-  -^  ■*^. 
Section  8(b)  5  U.S.C.A.,  Section  1007(b).  The 
Board  'should  make  the  basis  of  its  action 
reasonably  clear.'  .  .  .  [citing  authorities] 


"...  there  is  no  exception  to  the  require- 
ment of  §  8(b)  for  findings  sufficient  to  support 
the  Commission's  order,   lliose  findings  are 
completely  lacking  in  this  record.   The  cases  hold- 
ing that  such  findings  are  essential  in  an  admini- 
strative proceeding  such  as  this  are  legion.-^  The 
general  conclusion  stated  in  the  Board's  final  order 
and  supplemental  report,  phrased  in  the  language  of 
the  statute,  does  not  conform  to  the  requirements  of 
the  Administrative  Procedure  Act,  nor  does  it  satisfy 
the  rule  respecting  the  necessity  of  findings.   Ihe 
requirement  of  specific,  definite  and  basic  findings, 
other  than  mere  ultimate  findings  or  conclusions,  is 
veil  settled.   Thus  in  Florida  v.  United  States,  282 
U.S.  19^,  213,  51  S.ct.  119,  124,  75  L.Ed.  291,  the 
Court  said:   '.  .  .  This  general  statement  in  the 
language  of  the  statute,  neither  standing  alone  nor 

taken  in  its  context,  could  be  regarded  as  sufficient 
t 

".  .  -in  Colorado-Wvoming  Co.  v.  Comm'n,  524 
U.S.  626,  634,  65  S.ct.  850,  854,  89  L.Ed.  12^5,  the 
Court  said:   'But  we  must  first  know  what  the 
"finding"  is  before  we  can  give  it  that  conclusive 
weight.  \Je   have  repeatedly  emphasized  the  need  for 


'^,     Many  of  them  are  collected  in  Davis, 

Administrative  Law  Treatise,  Chap.  I6, 
§§  16.01  to  16.14. 


clarity  and  cowplebenoss  In  the  basic  or  essential 
flndln^^s  on  ^vlilch  administrative  orders  rest,' 
citing  the  Florida  and  other  cases." 

"...  Ivhat  this  Involves  was  spelled  out  in 
clear  language  in  Saginaw  Broadcasting  Co.  v. 
Federal  C.  Com'n.  68  App.D.C.  282,  96  F.2d  554, 
559.   Tliere  after  noting  the  necessity  for  findings 
of  fact  by  administrative  boards,  and  Commissions, 
and  the  reasons  for  that  requirement,  the  court 
said:   'In  discussing  the  necessary  content  of 
findings  of  fact,  it  will  be  helpful  to  spell  out 
the  process  which  a  commission  properly  follows  in 
reaching  a  decision.   The  process  necessarily 
Includes  at  least  four  parts:   (l)  evidence  must  be 
taken  and  welglied,  both  as  to  its  accuracy  and 
credibility;   (2)  from  attentive  consideration  of 
this  evidence  a  determination  of  facts  of  a  basis 
or  underlying  nature  must  be  reached;   (3)  from 
these  basic  facts  the  ultimate  facts,  usually  in 
the  language  of  the  statute,  are  to  be  inferred, 
or  not,  as  the  case  may  be;   (4)  from  this  finding 
the  decision  will  follow  by  the  application  of  the 
statutory  criterion.'-^  See  also  United  States  v. 
Chicago, "M.  St.  P.  &  P.R.  Co.,  294  U.S.  499,  510, 
55  S.Ct.  462,  79  L.  Ed.  1023. 


"[3]  As  noted  in  the  Saginaw  case,  96  F.2d 
at  p.  563,  the  absence  of  required  findings  is  fatal 
to  the  validity  of  an  administrative  decision  regard- 
less of  whether  there  may  be  in  the  record  evidence 
to  support  proper  findings.  ..." 

"5.  This  case  is  discussed  in  a  note  on  'Necessity, 
form,  and  contents  of  express  finding  of  fact 
to  support  administrative  determinations'  in 
146  A.L.R.  209,  at  pp.  220,  ff . ,  where  it  is 
referred  to  as  a  leading  case." 

In  State  of  New  York  v.  United  States  of  America,  96 
L.  ed  662,  342  U.S.  882  (U.S.  Supreme  Court  -  1951)  the  Supreme 
Court  was  considering  administrative  action  made  without  adequate 
findings.   Mr.  Justice  Douglas  dissented  and  said  at  L.ed  page  663, 
U.S.  page  883-884: 


"We  have  here  no  finding  as  to  the  necessary- 
relation  between  interstate  and  intrastate  com- 
mutation rates.  .  .  . 

"Unless  we  make  the  requirements  for  adminis- 
trative action  strict  and  demanding,  expertise, 
the  strength  of  modern  government,  can  become  a 
monster  which  rules  v^ith  no  practical  limits  on 
its  discretion.  Absolute  discretion,  like  cor- 
ruption, marks  the  ber.inninp;  of  the  end  of  liberty . 
This  case  is  perhaps  insignificant  in  the  annals. 
But  the  standard  sot  for  men  of  good  will  is  even 
more  useful  to  the  venal."   [Emphasis  added] 

It  is  cited  because  the  dissent  of  I3  years  ago  has  been  repeatedl^/ 

cited  and  quoted  including  Davis  on  Administrative  Lav/,  Volume  2, 

Paragraph  16.05,  page  4^7  and  by  the  Supreme  Court  of  California 

in  California  Motor  Transport  Co.  v.  Public  Utilities  Com. ,  59  C. 

2d  270  (1963)  at  274. 

In  California  Motor  Transport  Co.  v.  Public  Utilities 

Com. ,  the  California  Supreme  Court  reversed  the  Public  Utilities 

Commission  for  findings,  almost  identical  with  those  made  by  the 

Bank  Board  in  our  case.   The  California  Supreme  Court  said  at 

pages  274-275: 

"...  The  ultimate  finding  of  public  con- 
venience and  necessity  is  so  general  that  without 
more,  a  reviewing  court  can  only  guess  at  how  it 
was  reached.   [Citing  authorities] 


"Findings  on  material  issues  can  also  serve 
to  help  the  commission  avoid  careless  or  arbitrary 
action.   [Citing  authorities]  .  .  .   There  is  no 
assurance  that  an  administrative  agency  has  made  a 
reasoned  analysis  if  it  need  state  only  the  ultimate 
finding  of  public  convenience  and  necessity  ..." 

In  Coffey  v.  Jordan,  275  F.  2d  1  (U. S.C.A. -Dist .  of 

Columbia  -  1959)  the  District  of  Columbia  Superintendent  of 


Insurance  suspended  the  license  of  an  insurance  broker  because  of 

an  alleged  misconduct.  The  District  of  Columbia  Court  of  Appeals 

reversed  and  said  at  page  2: 

"We  think  the  District  Court  erred.  Although 
§  35--426,  under  which  appellee  acted,  contains  no 
express  requirement  for  findings,  'the  practical 
reasons  for  requiring  administrative  findings  are 
so  powerful  that  the  requirement  has  been  imposed 
with  remarkable  uniformity  by  virtually  all  federal 
and  state  courts,  irrespective  of  a  statutory 
requirement. '  .  .  . " 

Citing  many  authorities  including  Securities  and  Exchanp;e  Com. 
v.  Chenory  Corp. ,  8?  L.ed.  626,  318  U.S.  80. 

In  Interstate  Commerce  Com,  v.  Louisville  8c   N.R.Co., 
227  U.S.  88,  57  L.  ed.  4:^1  (191:^)  the  Commission  had  made  find- 
ings after  hearing.   On  appeal  the  Government  sought  to  sustain 
the  findings  regardless  of  any  evidence  to  support  them.  The 
U.S.  Supreme  Court  said  at  U.S.  p.  91-92-95,  L.  ed .  page  ^33-43^: 

".  .  .A  finding  without  evidence  is  arbi- 
trary and  baseless.  And  if  the  government's 
contention  is  correct,  it  would  mean  that  the 
Commission  had  a  power  possessed  by  no  other 
officer,  administrative  body,  or  tribunal  under 
our  government.   It  would  mean  that,  where  rights 
depended  upon  facts,  the  Comm.ission  could  dis- 
regard all  rules  of  evidence,  and  capriciously 
make  findings  by  administrative  fiat.   Such 
authority,  however  beneficently  exercised  in  one 
case,  could  be  injuriously  exerted  in  another, 
is  inconsistent  with  rational  justice,  and  comes 
under  the  Constitution's  condemnation  of  all 
arbitrary  exercise  of  power. 


X. 

BY  THIi:  TERMS  0'^   APPELLEE  LONG  BEACH  FEDERAL'S 
CHARTER  IT  COl'fX)  NOT  BE  AMEKHDED  WI^J^iOUT  THE 
ASSOCIATION'S  CONSENT 

The  charter  c-f  an  association  or  corporation  (Long  Beach 
Federal)  is  a  contract  between  the  corporation,  the  Bank  Board 
and  the  association's  niembers. 

In  The  Trustees  of  Dartmouth  Collep;e  v.  Woodv/ard ,  17 

U.  S.  518,  4  L.  ed .  629,  the  U.  S.  Supreme  Court  v^as  considering 

the  charter  of  Dartmouth  College.   The  Court  said  at  U.  S.  page 

6h'j},   L.  ed .  page  66I: 

"I'his  is  plainly  a  contract  to  which  the 
donors,  the  trustees,  and  the  crown  (to  whose 
rights  and  obligations  New  Hampshire  succeeds), 
were  the  original  parties.   It  is  a  contract 
made  on  a  valuable  consideration.   It  is  a  con- 
tract for  the  security  and  disposition  of  property. 
It  is  a  contract,  on  the  faith  of  which  real  and 
personal  estate  has  been  conveyed  to  the  corpo- 
ration.  It  is  then  a  contract  within  the  letter 
of  the  constitution,  ..." 

By  the  terms  of  the  contract  between  the  Bank  Board, 

the  Association  and  all  m.embers  of  the  Association  the  power  of 

amendment  to  Long  Beach  Federal's  charter  is  reserved  to  the 

.joint  action  of  the  Bank  Board  and  the  association's  members. 

Neither  can  amend  it  without  the  consent  of  the  other.   Section 

11  of  the  Long  Beach  Federal  charter,  charter  K  provides: 

"11.  Amendment  of  charter.  No  amendment, 
addition,  alteration,  change,  or  repeal  of  this 
charter  shall  be  made  unless  such  proposal  is 


made  by  the  board  of  directors  of  the  association, 
and  submitted  to  and  approved  by  the  T^'ederal  Home 
Loan  Bank  Board ,  and  is  thereafter  su-jmitted  to  and 
approved  by  the  mombors  at  a  lerral  meitinp;.  Any 
amendment,  addition,  alteration,  chan^;e,or  repeal 
so  acted  upon  and  approved  shall  be  effective,  if 
filed  with  and  approved  by  the  P^ederaJ.  Home  Loan 
Bank  Board,  as  of  the  date  of  the  final  approval  pf^ 
or  as  fixed  by,  the  members."   [Empha:;is  added]  -^ 

That  such  a  contract  was  deliberately  made  by  the 

Bank  Board  with  the  shareholders  of  all  federal  savings  and  loan 

associations  including  Long  Beach  Federal  is  explicitly  stated  by 

the  board's  then  general  counsel  in  his  book  "Savings  and  Tjoan 

Associations"  by  Horace  Russell  general  counsel  for  Federal  Home 

Loan  Bank  Board  from  19^2-1938.  He  says  in  Chapter  7  "The  Federal 

Savings  and  Loan  System"  at  pages  65  and  66: 

"The  Federal  Savings  and  Loan  System  was 
organized  under  a  very  short  statute  because  it 
appeared  that  a  comprehensive  statute  could  not 
be  passed  at  that  time.   In  order  to  avoid  too 
numerous  and  rapid  changes  in  the  program,  the 
device  was  used  of  incorporating  all  the  remain- 
ing elements  of  a  sound  Savings  and  Loan  lav;  in 
the  charter  of  the  Association,  and  an  agreement 
was  accomplished  that  charters  would  not  be^ 
amended  v/ithout  the  consent  of  the  Association 
and  the  Board  ....  ~^      [Emphasis  added  J 

The  power  to  amend  was  reserved  to  the  Congress  to  make 
any  amendments  to  the  law  it  mlglit  see  fit  with  or  without  the 
consent  of  anyone.   But  the  power  of  the  Board  to  make  amendments 
to  the  regulations  affecting  the  charter  of  the  Federal  associ- 
ation was,  by  the  terms  of  the  Association  charters  as  dravm  by 
the  Board's  own  general  counsel,  limited  to  changes  consented  to 
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Associations.   Section  5  of  Long  Beach  Federal's  charter  K 

reads: 

"...  The  association  shall  have  such  powers 
as  are  conferred  by  law  and  shall  exercise  its 
pov/ers  in  conformity  with  the  Home  Ovmers'  Loan  Act 
of  1955  and  all  laws  of  the  United  States  as  they 
now  are,  or  as  they  may  hereafter  be  amended,  and 
with  the  rules  and  regulations  made  thereunder 
wliich  are  not  in  conf^lict  with  this  charter. 
Tlniphasis  added']  50J/ 

The  Federal  Home  loan  R-ank  Board  by  giving  Long  Beach 

Federal  Savings  and  Loan  Association  its  charter  contracted  with 

the  Association  and  with  every  future  savings  investor  therein. 

The  charter  (contract)  repeatedly  stated  that  the  association 

would  be  mutual  and  that  all  savings  investors  would  receive 

equal  and  mutual  treatment.   Section  3  of  the  charter  reads: 

"5   Objects  and  powers.  --  The  objects  of  the 
association  are  to  promote  thrift  by  providing  a 
convenient  and  safe  method  for  people  bo  save  and 
invest  money  and  to  provide  for  the  sound  and 
economical  financing  of  homes.   The  statute,  this 
charter,  and  rules  and  regulations  made  thereunder 
provided  for  examination  and  supervision  and  at 
hhP  <,^rr^R   time  for  the  protect-^- on  of  all  private 
lights  concerned,  and  shall  be  construed  m 
keeping  with  the  best  practices  of  local  mutual 
thT^ift  and  hom.e-f inane inp,  institutions  m  tne 
United  States."   [Emphasis  added] 

Section  9  of  the  Charter  reads: 

"9        All  holders  of  share  accounts  shall 
participate  equally  in  dividends  pro  rata  to  the 
participation  value  of  their  share  ace ouncs; 
pr^ovided  that  the  association  shall  not  be  required 
to  credit  dividends  on  inactive  share  accounts  ot 
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$5  or  loss.  .  .  .  All  holders  of  share  occounts 
shall  be  entll:led  bo  equal  disbrlbutlon  of  net 
assets,  pro  jvMta  to  the  value  of  their  share 
accounts,  in  i.he  event  of  voluntary  or  involuntary 
liquidation,  dissolution,  or  vindinn  up  of  the 
association."   [EiTiphasis  added]  51/ 

To  now  require  that  all  share  accounts  of  over  $10,000 

each,  or  vhich  are  pledged  or  assigned,  shall  not  "be  entitled  to 

the  equal  distribution  of  net  assets,  pro  rata  to  the  value  of 

their  share  accounts  .  .  ."  is  to  amend  and  repeal  Ijong  Beach 

Federal's  charter.   The  charter  says: 

"All  holders  of  share  accounts  shall  partici- 
pate equally. " 

The  Bank  Board  says: 

"No  share  account  of  more  than  $10,000  or 
which  V7as  pledged  or  assigned  shall  participate 
at  all." 

Instead  all  share  accounts  of  less  than  $10,000  v;hich 
were  not  pledged  or  assigned  are  to  take  what  belongs  to  them 
and  also  to  take  what  belongs  to  the  over  $10,000  accounts,  or 
to  the  accounts  pledged  or  assigned. 

This  confiscates  about  $2,500,000  that  belongs  to  the 
$10,000  (or  over)  accounts  and  gives  it  to  the  less  than  $10,000 
accounts . 

This  is  neither  equality  nor  mutuality. 

It  denies  "the  equal  protection  of  the  laws"  guaranteed 

by  the  United  States  Constitution.   It  also  violates  the  "due 
process"  clause  of  said  Constitution. 
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XI. 

tite  trial  coul^ts  1.899  judgments  ark  .tijst 
and  equitapll^:..    they  shoui.d  be  apfirr4i;d 
regardless  ov  v/hethkr  this  court  of  appeals 
approves  all  the  trial  courts  reasons  for 
et^iter:.o]g  such  judgments. 


Appellants  attack  the  trial  court's  judgments  as  if  they 
were  but  a  single  judgment.  Actually,  the  trial  court  made  over 
1,899  separate  judgments.     Appellants  forfeited  the  1,899  savings 
accounts  rights  to  share  in  the  association's  surplus  regardless  of 
any  individual  alleged  "guilt"  or  innocence  of  any  one  or  more  of 

the  approximately  3>800  forfeited  savings  depositors  who  owned  the 

527 

1,899  forfeited  savings  accounts.     Appellants  forfeited  all 

single  new  savings  accounts  to  the  extent  they  exceeded  $10,000  per 
account.   But  yet  permitted  an  unlimited  series  of  new  accounts  of 
$10,000  each,  o^vTied  by  a  single  family,  to  participate  in  full. 

Appellants  also  forfeited  all  savings  depositors,  old  or 
new,  big  or  little,  who  had  pledged  or  assigned  their  savings 
account  for  any  debt. 

517 ' 

3R  1642  through  I706  is  6^  pages  of  separate  judgments  in 
favor  of  each  of  the  1,899  savings  accounts  which  appellants  for- 
feited.  Each  item  is  a  separate  judgment  for  each  savings  account 
corner.   There  are  about  kO   items  per  page  and  a  total  of  50  Dages. 

Most  savings  accounts  are  ovmed  by  2  or  miore  savings 
depositors  as  co-o\-m.ers,    joint  tenants,  trustees  for  minor 
children,  etc. 


It  is  no  fraud,  crime  or  wrong  to  borrov;  money  and  pledge 
a  savings  account  as  security.   Nor  is  it  a  fraud,  crime  or  wrong 
to  have  more  than  $10,000  in  any  single  new  savings  account. 

Yet  these  are  the  only  tests  of  appellants  forfeitures. 
Appellants  forfeit  all  single  new  savings  accounts  to  the  extent 
they  exceed  $10,000.  Yet  they  favor  10  new  savings  accounts  of 
$10,000  per  account  or  less  totaling  $100,000  or  more,  all  owned 
by  members  of  the  same  family. 

Individual  innocence  or  alleged  "guilt"  of  any  of  the 
owners  of  the  forfeited  savings  accounts  was  no  part  of  the  reason 
or  basis  for  any  of  appellants  forfeitures. 

Instead  all  appellants  forfeitures  were  by  arbitrary 
classification  wholly  regardless  of  any  individual  merits,  or 
justice  or  right  or  alleged  "vnr^ong". 

The  trial  court  invalidated  all  of  appellants  1, 899 
forf eiturs  as  "  .  .  . illegal,  and  void,  .  .  .  arbitrary  and 
contrary  to,  and  without  authority  in,  law."   [2^3  F.  Supp.  578  at 
598  -  Appx.  1-a  hereof]. 

But  in  entering  judgment  the  trial  court  was  careful  to 

separately  enter  1,899  separate  judgments.   There  is  a  separate 

individual  court  judgment  in  favor  of  each  individual  savings 
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See  page  79   to  82  hereof  for  more  details  re  appellants 
treatment  of  multiple  accounts  of  $10,000  per  account. 

55/3R  16^2  through  1706  is  6^  pages  of  separate  judgments  in 
favor  of  each  of  the  1,899  savings  accounts  which  appellants  for- 
feited.  Each  item  is  a  separate  judgment  for  each  savings  account 
owner.   There  are  about  4o  items  per  page  and  a  total  of  50  pages. 


The  smallest  such  judcrnent  is  for  .013  shares  of  Equitable 

guarantee  stock.   The  largest  is  for  9^30.769  shares.    l^P.h 

of  such  judgments  are  for    120 shares  or  less. 

As  to  the  thousands  of  wholly  innocent  and  un-accused 
savings  depositors,  the  trial  courtb  1,899  judgments  are  obviously 
correct  and  should  bo  forthwith  affirmed.   There  can  be  no 
possible  justice  or  equity  in  taking  any  innocent  savings  depositor 
"...  property  and  money,  and  giving  it  to  another,  as  the 
[appellant]  Bank  Board  attempted  to  do  here."  [253  P.  Supp.  578  at 
598  -  Appx.  1-a  hereof]. 

Nor  can  justice  tolerate  reversal  of  thousands  of  just 
judgments  in  favor  of  thousands  of  innocent  savings  depositors. 

Yet  appellants  demand  such  mass  reversal  of  all  1,899 
judgments  regardless  of  the  individual  innocence  or  alleged  "guilt" 
of  any  one  or  more  of  the  3,800  depositors  who  hold  the  1,899 
trial  court  judgments. 

Appellants  falsely  pretend  to  "protect"  the  "little 
savings  depositors"  against  the  big  new  depositors. 

But  of  1,899  savings  accounts  forfeited  by  appellants 

and  restored  by  the  trial  court's  judgments: 

32^  are  $    500.00  or  less 

1,52^J-  are  $  11,000.00  or  less 

567 
only  54  are  $100,000.00  or  over. 
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(233  F.  Supp.  578  at  599,  last  paragraph  of  FN)  also 
plaintiffs  exhibit  "13"  on  motion  for  summary  judgment. 


If  there  were  any  "cuilty"  savings  dcpcsitors  among  the 
thousands  of  forfeited  iniiocent  depositors  appellants  were  required 
by  law  to  individually  accuse  each  of  the  '^,uilt^ "  by  name;  and 
to  specifically  state  what  crime  or  vrr-ong  each  ^.as  accused  of. 
After  each  such  individual  accusation  notice  anc?  hearings  were 
required  to  hear  and  decide  such  accusations. 

Appellants  forfeitures  consist  of  takirg  the  statutory  and 
charter  shares  of  Long  Beach  Federal's  $9,500,000  surplus  from  the 
forfeited  savings  depositors  and  giving  such  forfeited  shares  to 
other  savings  depositors  in  defiance  of  the  Act  of  Congress. 

It  is  not  necessary  to  forfeit  the  savings  accounts  of 
thousands  of  innocent  savings  depositors  to  establish  and  test  the 
awesome  powers  of  appellants  Bank  Board  and  California  Savings  and 
Loan  Commissioner. 

Their  povrers  are  vast  and  terrible.   But  such  powers 
exist  only  to  punish  the  "guilty, "  not  to  forfeit  the  innocent. 
And  the  power  to  punish  the  "guilty"  by  forfeiture  exists  only 
after  personal  individual  accusation  of  specified  guilt  follov;ed 
by  notice  and  hearing. 

The  trial  courts  1,899  separate  judgm.ents  setting  aside 
appellants  illegal  and  arbitrary  forfeitures  are  correct  in  result. 
They  should  be  affirmed  regardless  of  the  reasons  given  by  the 
trial  court  for  its  decision. 

In  Castner  v.  First  National  Ba-nk  of  Anchorage,  278  F.  2d 
376  (CA~9,  i960)  this  court  of  appeals  v^as  reviewing  a  summary 
judgment.   This  court  said  at  page  38I: 


"...  However,  we  arc  not  concerrod  with 
the  reasons  f.iven  by  the  district  judge  for  his 
action  but  rather  center  our  inquiry  u}:on  a 
determination  of  whether  the  judgment  he  entered 
was  right.   J.  E.  Riley  Investment  Co.  v. 
Commissioner,  19^^0,  511  U.  S.  55,  6l  S.  a.  95, 
85  L.  Rd.  36;   Kanatser  v.  Chrysler  Co3'o.,  10 
Cir.,  1952,  199  F.  2d  6IO;   5  C.J.S.  Appeal  and 
Error  §  l^o^l-  (1).   To  do  this  we  must  jow  pro- 
ceed to  examine  the  record  as  it  was  presented. " 

In  J.  E.  Riley  Invest.  Co.  v.  Commissicner  of  Int.  Rev. 

511  U.  S.  55,  85  L.  ed.  36  (U.S.  Supreme  Court  19^^-0)  the  U.  S. 

Supreme  Court  said  at  U.  S.  page  59,  L.  ed.  page  40: 

"...  "Where  the  decision  below  is  correct 
it  must  be  affirmed  by  the  appellate  court 
though  the  lower  tribunal  gave  a  ^•nr'ong  reason^ 
for  its  action.   Helvering  v.  Go^-zra-n,  302  US2j58, 
2^5,  246,  82  L  ed  224,  229,  2^0,  58  S  Ct  15^>. 

"Affirmed. " 

In  Kanatser  v.  Chrysler  Corp.,  199  F.  2d  610,  (CA-10, 

1952)   [Cert,  denied  ^44  U.  S.  921,  97  L.ed  710]  the  U.  S.  Court 

of  Appeals  for  the  Tenth  Circuit  said  at  page  616: 

"...  Respondent  thus  invokes  the  time 
honored  and  salutary  rule  to  the  effect  that 
the  issue  on  appeal  is  the  correctness  of  the 
order  or  judgment  assailed,  not  the  reasons 
therefor,  and  if  such  order  or  judgment  is 
sustainable  on  any  legal  basis,  it  is  the  duty 
of  the  appellate  court  to  do  so,  even  though 
the  trial  court  may  have  given  the  ^/^ong  reasons 
for  the  order.   U.  S.  v.  American  Ry.  Exp.  Co., 
265  U.S.  425,  44  S.  Ct.  560,  68  L.Ed.  1087.  ... 

By  U.  S.  Statute  and  by  Long  Beach  Federal ' s  charter  all 
savings  depositors  old  and  nev^,  big  and  little  were  to  be  treated 
exactly  alike. 

Long  Beach  Federal's  charter,  section  9  reads: 


"I  *  ¥:   K-  p^ii   holdoi^s  of  share  accounts  shall 
be  entitled  to  equal  distribution  of  net  assets, 
pro-rata  to  the  value  of  their  share  accounts,  in 
the  event  of  voluntary  of  involuntary  liquidatloi:, 
dissolution,  or  v/inding  up  of  the  Association.'" 

[2,33  F.  Supp.  578  at  592;  also  pis.  exh.  "19"] 
The: 

"...  statute  provides  that  such  Association 
shall  be  'mutual',  [12  U.S.C.  §146^4  (a)];   it 
requires  the  ' [s]uch  associations  shall  raise  their 
capital  only  in  the  form  of  payments  on  such  shares 
as  are  authorized  in  their  charter,  v^hich  slriares 
may  be  retired  as  is  therein  provided.'  [12  U.  S.  C. 
§  1464  (b)];  ..." 

Upon  conversion  of  Long  Beach  Federal  from  a  federal  to 

a  California  state  association  by  merger  with  appellee  Equitable, 

the  U.  S.  statutes  made  an  additional  express  requirement: 

"...  12  U.  S.  C.  §  1464  (i),  under  which 
the  conversion  and  dissolution  is  had,  contains 
the  second  Congressional  expression  in  the  Statute 
as  to  the  distribution  of  stock  unon  conversion  and 
dissolution.  ...  It  reads:   '(6)  tha t .  in  the 
event  of  dissolution  after  conversion,  the 
members  or  shareholders  of  the  association  will 
share  on  a  mufcuql  basis  In  the  assets  of  the 
association  in  exact  proportion  to  their  i^elative 
share  or  account  credits.  '  '.    '.    T" 

[233  F.  Supp.  578  at  592] 

Forfeiture  is  a  form  of  punishment  for  crime,  fraud  or 
wrong  doing.   It  can  be  inflicted  only  after  and  not  before 
accusation,  notice  and  hearing. 

Appellants  forfeitures  violate  Long  Beach  Federal's 
charter,  the  U.  S.  Statues  and  the  U.  S.  Constitution.   No 
individual  forfeited  savings  depositor  has  ever  been  accused  by 
appellants  of  anything. 


In  Boyd  V.  United  States,  ll6  U.  S.  6l6,  29  L.  ed.  7^6 
(1886)  the  United  States  Supreme  Court  said  at  U.  S.  pages  6j5^f- 
6;55,  L.  ed.  page  752: 

".  .  .proceedings  instituted  for  the 
purpose  of  declaring  the  forfeiture  of  a 
man's  property  by  reason  of  offenses 
committed  by  him,  though  they  may  be 
civil  in  form,  are  in  their  nature 
criminal.  .  .  .  As,  therefore,  suits 
for  penalties  and  forfeitures,  incurred 
by  the  cominission  of  offenses  against 
the  lav,  are  of  this  quasi  criminal 
nature,  we  think  that  they  are  vithin 
the  reason  of  criminal  proceedings  for 
all  the  purposes  of  the  Fourth  Amendment 
of  the  Constitution,  .  .  .  illegitimate 
and  unconstitutional  practices  get 
their  first  footing  in  that  way,  namely: 
by  silent  approaches  and  slight  deviations 
from  legal  m.odes  of  procedure.  .  .  . 
It  is  the  duty  of  courts  to  be  v/atchful 
for  the  constitutional  rights  of  the 
citizen,  and  against  any  stealthy 
encroachments  thereon.  ..." 


No  forfeited  savings  depositors  has  hecn   named  nor  has  any 
forfeited  savings  depositor  ever  been  notified  of  what,  if  any, 
wrong,  crime  or  fraud  he  is  accused  of. 

Appellants  have  made  no  finding  of  any  fraud,  v/rong  or 
crime  by  anyone.  Yet,  appellants  Bank  Board  had  their  forfeitures 
under  consideration  for  almost  a  year  and  had  before  them  the 
individual  savings  account  records  of  every  savings  depositor  v;ho 
they  forfeited.   [Pis.  Exh.  "21-62"]. 

No  forfeited  savings  depositor  has  been  heard  to  defend 
himself  against  appellants  unkno^/m  and  unstated  accusations. 

Forfeiture  of  savings  depositors  statutory  and  charter 
rights  is  a  punishment  which  appellants  can  constitutionally 
inflict  only  upon  proof  of  individual  guilt  or  vn?ong  against  each 
and  every  forfeited  savings  depositor. 

Appellants  have  offered  no  such  proof. 

Appellants  have  not  even  made  accusation,  against  any 
individual  savings  depositor. 

Appellants  had  four  or  more  opportunities  to  make  such 
accusations  and  to  offer  any  proof  they  had. 

Appellants  most  important  opportunity  was  in  appellant 

2L/ 

Banlc  Board's  findings  made  in  their  order   No.  17,177  dated 

June  1^,  1963  approving  merger  it  reads  in  part: 

"IVHERSAS,  The  Federal  Home  Lean  Barik  Board  has 
determined  that  the  dissolution  of  Lor^  Beach  Federal 
Savings  and  Loan  Association  in  the  mariner  embodied 
in  said  Iferger  Agreer.ent,  dated  June  12,  I963,  is 
advisable  and  in  the  interest  of  all  concerned;  and 

J77'  It  is  Pis.  Exhibit ''3-I>^^"  in  evidence. 


that  the  distribution  of  the  791,650  shares  of 
guarantee  stock  of  Equitable  Savings  arid  Loan 
Association  to  the  shareholder  members  of  I/Dng 
Beach  Federal  Savings  and  Loan  Association  in 
the  manner  specified  in  Articles  VII  and  VIII 
of  said  Merger  Agreement  is  fair  and  eeuitable; " 

In  that  order  Appellants  Bank  Board  mac'.e  its  only 
findings.   The  Board,  had  been  considering  the  proposed  merger  of 
Appellee  Long  Beach  Federal  in  to  Appellee  Equitable  for  over  a 
year  when  it  made  said  Order.   Appellant  Bank  Bcai-^d  had  before  it 
for  many  months  the  individual  savings  and  loan  records  and 
accounts  of  all  the  1,899  forfeited  savings  deposits.   [Pis.  Exh. 
"21-62"] 

The  only  findings  whatever  made  by  appellant  Bank  Board 
are  that  the  forfeitures  it  requires  are  "advisable  and  in  the 
interest  oi'  all  concerned"  and  "fair  and  equitable".  No  where  in 
said  order,  or  anyvrhere,  are  any  of  the  3,800  forfeited  savings 
depositors  accused  of  anything.   Nor  is  there  any  finding  of  any 
fraud,  crime  or  \^^pong  doing. 

Appellants'  next  most  important  opportunity  to  make 
accusations  or  offer  proof  was  before  the  mass  meeting  of  the 
assembled  shareholders  of  Long  Beach  Federal  held  in  the  Municipal 
Auditorium  at  Long  Beach  California. 

Such  mass  meetings  were  held  on  April  27,  I965  and 
recessed  until  July  6,  I963.   [Pis.  Exh.  "7-A-2-5;  7-A-2-8  " 
12/9/63-6] 

Appellants  Bank  Board  representatives  attended  and  were 
present  at  said  mass  meetings  of  said  Long  Beach  Federal  savings 


depositors.   [Pis.  Rxh.  "7-A-^l-8"at  p^.  57  and  l^'/9/63-8] 

At  said  meeting  resolutions  were  unanimously  passed  by 
said  Long  Beach  Federal  savings  depositors  thanlring  the  new  and 
large  savings  depositors  and  those  who  had  borrowed  money  to  make 
deposit  in  savings  accounts  in  Long  Beach  Federal  for  coming  to  the 
aid  of  the  v/recked  association  in  this  hour  of  d;Lre  need. 

Such  resolutions  are: 

Plaintiff's  exhibit  I2/9/63-6  page  7. 

Appellants  Banlc  Board  representatives  were  present  at 
said  meeting.  Yet  they  had  nothing  to  say  to  the  assembled  Long 
Beach  Federal  savings  depositors.   [12/9/6^-6  pg,  7] 

If  appellants  had  any  proof  of  fraud,  crime  or  \Jvong 
doing  against  any  savings  depositors,  it  was  appellants  statutory 
duty  to  present  that  proof  to  v/arn  the  assembled  savings  depositors 
and  for  their  consideration,  when  the  resolutions  thanking  the 
larger  savings  depositors  were  unanimously  passed  by  all  Long 
Beach  Federal  savings  depositors. 

Appellants  third  most  important  opportunity  to  make 
accusations  or  present  proof  was  when  they  drafted  their  answers 
and  defenses  to  plaintiff's  complaints  in  the  class  action  in  the 
trial  court. 

It  is  fundamental  and  basic  law  that  fraud  must  be 
specifically  alleged  in  detail  and  must  be  thoroughly  established 
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See  also  pages  135    and   137    hereof  where  the 
adoption  of  such  resolution  is  further  discussed. 
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by  evidence  and  proof. 
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Federal  Rules  of  Civil  Procedure  Rule  9  (^)  requires: 

"PLEADING  SPECIAJ..  MATOERS 

"(b)  FRAUD,  MISTAKE,  CONDITION  OF  TPIE  MII^.  In  all 
averments  of  fraud  or  mistake,  the  circumstances 
constituting  fraud  or  mistake  shall  be  stated  v;ith 
particularity.  ..." 

This  Ninth  Circuit  Court  of  Appeals  has  repeatedly  ruled 
that  fraud  must  be  specifically  alleged  in  detail  and  proved  and 
established  by  clear  and  convincing  evidence. 

In  Richmond  v.  V/einer.  355  F.  2d  4l  (CA-9,  I965)  this 
Court  of  Appeals  said  at  page  45: 

"The  lav  requires  that  fraud  as  an  issue 
be  specifically  pleaded  as  indicated  by  the 
following: 

'Clearly,  in  an  action  for  deceit,  or 
other  suit  in  which  the  cause  of  action  is 
based  directly  upon  fraud,  the  fraud  must  be 
pleaded. '  24  Am.  Jur.  72, 

'In  all  averments  of  fraud  or  mistake,  the 
circumstances  constituting  fraud  or  mistake  shall 
be  stated  with  particula.rity.  '  Rule  9(b),  F.R. 
Civ.  P. 

'A  pleading  requisite  to  ena,ble  the  party 
who  files  it  to  offer  parol  evidence  of  fraud 
in  a  written  contract  for  the  purpose  of  avoiding 
the  contract  should  contain  allegations  of  the 
fraud  that  are  clear  and  positive. '  24  Am. Jur.  74; 
56  A.L.R.  148. 

Here  appellant  did  not,  in  her  original  complaint, 
in  her  answer  to  appellee's  counterclaim  or  in  the 
pretrial  order,  allege  or  contend  ,  .  .  fraud.  .  .  . 
We,  therefore,  on  this  appeal  cannot  consider  that 
issue,  because  appellant  did  not  plead  it  or  validly 
bring  it  before  the  Trial  Court,  and  that  Court 
properly  did  not  determine  it.   United  States  v. 
Waechter,  9  Cir. ,  1952,  195  F.  2d  963,  964;   Pacific 
Oueen  Fisheries  v.  Symas,  9  Cir.,  I962,  307  F.2d  7OO, 
719-720:   Monge  v.  Smyth,  9  Cir.,  1956,  229  F.2d  36I,  366 
Syl.  2.^' 


Yet  appellants  answers  contain  no  specific  accusations  against 

anyone  by  name,  by  amoimt,  by  savings  account  nuiiber  or  any  other 

detail.   Only  vague  generalities  are  hinted  at,  but  not  alleged 

by  appellants  Bank  Board,  et  al.  Appellajit  Savings  and  Loan 

Commissioner  makes  no  allegations  whatever  of  fr^iud,  etc. 

[lR-371-574] 

Appellants  v/ere  specifically  asked  by  the  Trial  Court 

if  they  wished  to  file  any  cross- complaint  or  make  any  specific 

60/ 
allegations.  Appellants  expressly  declines  to  do   either. 

Appellant ' s  fourth  opportunity  to  make  accusation  and 
to  present  proof  of  any  fraud,  crime  or  wrongdoing  v^as  when  the 
Trial  Cou^t  ordered  both  sides  to  serve  and  file  Motions  for 
Summary  Judgments  and  to  make  replies  or  oppositions  to  such 
Summary  Judgment  Motions. 

Appellants  made  no  factual  showing  of  any  kind  whatsoever 
naming  any  names,  referring  to  any  amounts  or  any  savings  account 
numbers  or  stating  any  facts  of  any  fraud,  crime  or  \rvong   against 
any  named  savings  depositor  or  specific  savings  account  amount 
among  all  the  1,899  vhich  appellants  have  forfeited. 

Instead,  appellants  made  vague  references  to  "dilution", 
"insiders"  and  similar  uncertainties. 

Appellants  had  taken  6  depositions  among  them  were  the 
President  of  Long  Beach  Federal,  the  President  of  the  City  Nat- 
ional Bank  of  Beverly  Hills,  and  several  large  Equitable  stock- 
holders and  Long  Beach  Federal  depositors. 

"    60/  TR-6/23/64-676-677. 


The  depositions;  covered  J>hl      pages  v^ith  an  additional 
h2        pages  of  exhibits.  Yet  appellants  did  not  offer  any  of 
said  depositions  or  any  part  thereof  for  the  consideration  of 
the  Trial  Court,  nor  did  they  in  any  v^ay  bring  said  depositions 
or  any  of  them  to  the  attention  of  the  Trial  Court. 

Appellants  attempted,  nevertheless,  to  use  said 
depositions  (never  seen  by  the  Trial  Court)  as  part  of  their 
record  on  their  appeal  to  this  Court  and  even  filed  their  opening 
briefs  containing  reference  to  such  depositions  never  seen  by  the 
Trial  Coui^t. 

After  hearings  before  this  Court  of  Appeals  on  notice, 
appellants  \rere   required  to  re-brief  their  case  omitting  there- 
from all  references  to  the  depositions  and  other  matters  never 
offered  by  appellants  to  the  Trial  Court  not  seen  or  considered 
by  that  Court. 

The  Order  of  this  Court  of  Appeals  so  ordering  is  filed 
in  these  appeals  in  appeal  numbers  20522,  20378  and  204^1-7  and 
is  dated  September  20,  I966. 

No  where  in  appellant's  brief  to  this  Court  of  Appeals 
has  any  appellant  made  any  claim  or  shoving  to  justify  forfeiture 
of  all  3,800  savings  depositors  who  hold  the  1,899  forfeited 
savings  accounts. 

On  page  55  of  appellant  ^nk  Board's  opening  brief  they 
refer  to  7  or  8  depositors  who  have  individual  accounts  ranging 
between  a  $l,l67,800.00  and  $250,000.00. 

On  page  5^  they  make  a  tabulation  that  shows  that  Long 


Beach  Federal  had  33  accounts  of  $20,000  to  $50,  :)00  each  In  I960 
and  l?^l-  such  accounts  in  I962. 

On  pago  10  they  make  further  comparison  as  to  6  accounts 
of  over  $100,000  each  at  the  time  of  merger  as  contrasted  but  with 
one  account  of  $100,000  before  the  i960  seizure. 

It  is  thus  obvious  that  appellant's  for-feitures  of  1,899 
savings  accounts  are  not  based  upon  any  individual  wrong,  fraud 
or  crime  of  any  forfeited  account  holder,  but  solely  upon  the 
size  of  the  account  or  status  as  pledged  or  assigned  to  secure 
debt. 

To  state  the  matter  plainly  as  found  by  the  Trial  Court, 
appellants  forfeitures  are  purely  arbitrary  and  without  basis  in 
law.  (233  F.  Supp.  578  at  598) 

Appellant  Bank  Board's  own  Chairman  McMurray  under  oath 
stated  the  only  basis  for  the  forfeitures.  He  said  "the  $10,000 
figure  was  selected  because  it  was  the  maximum  amount  of 
federal  account  insurance;   the  board  believe  that  generally 
that  acoDunts  would  not  be  opened  by  bona  fide  savers  in  amounts 
larger  than  $10,000  in  any  one  account."  Appellants  opening 
brief  page  I5-I6  (McMurray  Affidavit  3R-1002)  But  he  told 
Congress  the  contrary.   (See  page 6I-63  hereof) 

But  Whether  or  not  a  savings  account  is  "bona  fide" 
cannot  be  determined  solely  by  the  size  of  the  individual  accounts. 
$100,000  deposited  in  a  single  account  can  be  genuine  and  bona 
fide  and  another  $100,000  deposited  in  10  separate  accounts  of 
$10,000  each  in  the  names  of  combinations  of  husband  and  wife. 


husband  and  daughter,  wife  and  son,  husband  and  mother- In-lav;, 
etc.,  so  as  to  make  10  separate  accounts,  numbers  and  groups 
would  appear  to  demonstrate  lack  of  genuineness  rather  than  being 
bona  fide. 

Yet  the  $100,000  single  account  is  forfeited  by 
appellants  and  the  10  $10,000  single  accounts  aggregating  $100,000 
ai^e  favored  and  preferred.   They  take  not  only  their  ov/n  share 
of  Long  Beach  Federal  surplus  but  also  the  forfeited  shares  of  the 
$100,000  single  accounts. 

Appellants  Banlc  Board  "belief"  that  nev^  accounts  would 

not  be  opened  by  bona  fide  savers  in  amounts  larger  than  $10,000 

in  any  one  account  is  demonstrated  false  by  the  survey  made  by  the 

United  States  Savings  and  Loan  League  at  year  end  196^.   The  19^5 

SAVINGS   ArlD  LOAN  PACT  BOOK  issued  by  said  league  says  in  part  on 

page  19: 

"At  year-end  19^4,  a  survey  by  the  United  States 
Savings  and  Loan  League  shows,  J>l,^-%   of  all  savinr;s 
at  associations  were  in  accounts  that  had  balarices 
in  excess  of  $10,000.  ',    '.    .  "  (emphasis  added)  61~7 


61  /  In  United ^  States  v.  Philadelphia  Nat.  Eani-:,  37^   U.  S. 
321,  T0T,.ed.  2d  915  (19&3)  the  U.  S.  Supreme  Court  said  at  U.  S, 
page  323,  L.  ed.  page  922  in  footnote  2: 

"2.   The  discussion  in  this  portion  of  the 
opinion  draws  upon  undisputed  evidence  of  record 
in  the  case,  su-Dolemented  by  pertinent  reference 
materigls.  .  ~    .   (emphasis  added) 


listing  text  books  on  banking,  articles  in  barikin^  trade  associa- 
tion journals,  law  review  articles  and  various  publications. 


Thus  appellants  svore  under  oath  that  they  believed  almost 
one-third  of  all  the  savings  accounts  in  all  the  savings  and  loan 
associations  throughout  the  United  States  are  "not  opened  by  bona 
fide  savers"  because  such  accounts  had  balances  in  excess  of 
$10,000  each. 


XII. 

$4,606,230,000  OF  Ng.^  SAVINGS  DEPOSITS  W.EE 

MADE  IN  108  LOS  ANGELES  -  LONG  BEACH  SAVINGS 

ASSOCIATIONS  3.N  I962.   NONE  V.^RE  PENALIZED 
EXCEPT  lONG  BEACH  FEDERAL 

In  April  I960,  appellants  seized  Long  Beach  Federal  for 
the  second  time.  Long  Eoach  Federal  then  had  about  $96,000,000 
in  savings  deposits.  [3^R-1126]  Appellants'  I96O  program  v/as  to 
again  ruin  and  destroy  the  seized  Long  Beach  Federal  as  they  had 
in  19^6-19^8.   A  $69,000,000  run  of  withdrav;als  of  savings  deposits 
follo\7ed  the  I96O  seizure.  [3R-1126]   By  April  I962,  but  $^0,000,00C 
of  savings  deposits  remained  in  the  wrecked  Association,  v.-hen  it 
was  returned  to  its  founding  management.  [^R-ll^S] 

$2^,000,000  of  new  savings  deposits  came  ijito  the 
Association  within  two  days  of  its  restoration  and  $42,000,000 
of  new  deposits  were  in  the  Association  by  November  30,  1962. 

Appellants  would  partially  forfeit  and  penalize 
$19,000,000,  or  almost  one-half,  of  these  new  savings  deposits. 

Appellants  pretend  that  the  $42,000,000  of  new  savings 
accounts  are  "temporary"  or  "free  riders".   But  the  truth  is, 
appellants  were  bitterly  disappointed  that  Long  Beach  Federal 
could  regain  any  of  its  lost  savings  deposits. 

Appellants  originally  based  their  entire  attack  on  the 
all  new  savings  depositors  because  of  accounts  of  $100,000  or  more 
each.   But  these  54  accounts  constituted  only  3/^  by  number  of  the 
approximately  1,900  savings  accounts  now  forfeited  and  penalized 


by  appellants.   Over  80fj   by  mimber  (about  1,^24)  of  the  savin^^y 
accounts  appellants  would  forfeit,  are  each  $11,030  or  loss.  About 
17$^  (about  ~j)2h)   are  each  $500.00  or  less.  [:5R-1511] 

Certainly  liong  Beach  Federal  should  be  able  to  regain 
Its  original  $96,000,000  of  savings  deposits  it  had  at  the  time  of 
its  i960  seizure. 

The  $42, 000, 000  total  of  nev;  saving  d(jposits  added  to 
the  $:50,000,000  remnants  of  April  I962,  c*in:e  to  only  $72,000,000 
total.  Long  Beach  Federal  was  yet  short  by  about  $24,000,000  from 
being  back  to  the  $96,000,000  in  savings  deposits  it  had  v/hen 
seized  in  1960.  Yet,  for  this  partial  recovery,  thousands  o^"  the 
new  savings  depositors  are  penalized  and  forfeited  by  appellants. 

Appellants  falsely  pretend  that  rapid  changes  in  savings 

accoimts  are  unusual  or  evil.  Appellant's  Bank  Board  Chairman 

McMurray  says  accounts  of  over  $10,000  are  temporary  and  are  not 

bona  fide.   But  their  ovrn  Source  Book  published  by  them  for  the 

year  I963,  discloses  that  the  average  turnover  in  all  I08  savings 

and  loan  associations  in  Long  Beach  and  Los  Angeles  area  for  the 

calendar  year  I962  was  over  one-half,  or  about  ^hf:>   of  the  total 

of  all  savings  deposits.   Photocopies  of  the  cover  pages  and  pages 

12  and  18  of  appellants'  I965  Source  Book  are  Appendix  1-d  hereof. 

They  disclose: 

Percentage 

Total  1962  savings  capital  all  IO8 

Los  Angeles  -  Long  Beach  savings 

associations  (page  12  of  the 

Source  Book)  $8,549,^^^,000  =  100^ 

Total  1962  new  savings  capital 

deposits  in  all  IO8  Los  Angeles  - 

Long  Beach  savings  associations 

rnaee  I8  of  the  Source  Rook^  .  .  .  $4,6o6,250.000  =   54^ 


^hfo   of  Long  Beach  Federal's  I96O  total  of  $96,000,000  of 
savings  deposits  is  $51,8^0,000.   Ix>ng  Beach  Federal  in  I962  got 
back  only  $42,000,000  of  new  deposits.  This  is  about  $10,000,000 
less  than  the  average  percentage  of  new  deposits  in  all  I08  savings 
associations  in  the  Long  Beach  -  Los  Angeles  area. 

Yet  appellants  would  forfeit  and  penalize  thousands  of 
Long  Beach  Federal  savings  depositors.   But  NOI^  of  the  depositors 
in  any  of  the  10?  other  Long  Beach  -  Los  Angeles  area  associations 
are  penalized  or  forfeited  in  any  way. 

Appellants  own  Source  Book  demonstrates  that  a  3h% 
turnover  in  savings  deposits  for  the  year  I962  v/as  the  average  for 
all  the  108  savings  and  loan  associations  then  in  the  Los  Angeles  - 
Long  Beach,  California  area. 

The  net  result  to  each  association  of  said  5^^/^  turnover, 
of  course,  differs.   Some  gained,  others  lost. 

But  these  figures  of  a  5^^  yearly  turnover  demonstrate 
the  falsity  of  the  appellants  pretenses  that  any  savings  depositors 
are  permanent.   In  tv/o  years  108^  will  be  new  deposits. 

The  penalties  inflicted  on  Long  Beach  Federal  alone 
because  of  rapid  shifting  or  transferring  of  savings  deposits  is 
pure  animosity  of  the  appellant  Bank  Board  against  Long  Beach 
Federal.   Otherwise  all  of  the  I07  other  savings  associations  in 
the  Los  Angeles  -  Long  Beach  area  should  have  also  been  penalized 
for  their  ^hfb   average  turnover  in  total  savings  accounts  in  I962. 

The  penalizing  of  Long  Beach  Federal  savings  depositors 
who  made  their  deposits  in  amounts  of  $10,000  or  more  per  account 
is  even  more  ravRalln^. 


XIII. 

APPELTJ35  SHARJniOIJDERS'  PROTECTIVE  COI-IMITTEE 


PROPERLY  REPRESENT  AIL  60,000  LOIIG  BEACH  B'EDERAL 

SAVINGS  DEPOSaTORS.   TIIEY  REFUSE  TO  ACCEPT  ANY 

FORFEITED  STOCK:   NONE  HAVE  JOINED  V/ITH  APPELLANTS 

Appellants  attack  the  District  Court's  findings  and  order 

that  appellee  Shareholdcjrs'  Protective  Committee  properly  represent 

the  entire  class  of  all  60,000  Long  Beach  Federal  savings 

62_/ 
Depositors. 

No  appellant,  however,  tells  this  Court  that  the 
District  Court  made  this  finding  only  after  several  days  of  trial 
(December  9-12,  I963)  v/ith  witnesses  on  the  stand,  exhibits 
introduced  and  cross-examination  by  appellants  counsel  Assistant 
U.  S.  Attorney  Dooley.   Prior  to  said  trial  an  Order  to  Show  Cause, 
notice  of  hearing  and  a  copy  of  plaintiff's  entire  complaint  in 
action  No.  65-IO72-P.H.  was  personally  mailed  to  everyone  of  the 
60,000  savings  depositors  at  their  respective  addresses  shown  on 
appellee  Long  Beach  Federal's  savings  records.   Such  mailing  was 
done  pursuant  to  the  order  of  the  District  Court. 

Said  Order  to  Show  Cause  and  notices  were  also  published 

in  the  Long  Beach  daily  newspapers  and  other  Los  Angeles  County 

newspapers.   This  was  but  one  of  5  similar  notices  given  to  all 

62/  Appellant  Bank  Board  m^akes  its  attack  in  footnote  2,  page 
3  of  Its  opening  brief.  Appellant  California  Savings  and  Loan 
Commissioner  miakes  his  attack  at  page  42-^7  in  his  opening  brief. 

ejj   Plaintiff's  Exhibits  I2/9/63  and  I2/12/63. 


Long  Beach  Federal  depojiitors  by  direct  mailing  and  by 
publication. 


64/  No  Long  Beach  Federal  savings  depositors  v/ill  accept  any 
of  the  forfeited  stock  offered  them  by  said  Bank  Board.   Repeated 
notices  have  been  mailed,  and  published,  to  all  60,000  Long  Beach 
Federal  savings  depositors  of  the  Bank  Board's  forfeitures  anJ 
preferences.   Said  publication  v;as  in  Long  Beach  and  Los  Angeles 
daily  ne\vspapers.   Said  mailings  were  personally  addressed  to  each 
of  the  thousands  of  Long  Beach  Federal  depositors. 

Such  notices  include  those  mailed  and  published: 

(a)  In  March,  I963,  of  the  April,  I963  special  mass 
meeting  of  Long  Beach  Federal  savings  depositors  held  in 
the  Long  Beach  Municipal  Auditoriani;[pi' s.Fxh.  12/9/63-6 ;7-A-2-3 
7-A-2-3T 

(b)  In  June,  19bj^,  of  the  July  6,  196^5  continued,  and 
resumed,  mass  meeting  of  Long  Beach  Federal  savings  depositors 
in  the  Long  Beach  Municipal  Auditorium;[Pl's.Sxh.  12/9/53-7; 7-A- 
AA-3-?] 

(c)  In  July,  19b3,  of  the  August  I6,  I963,  public 
hearing  held  by  the  Savings  and  Loan  Commissioner  of  the 
State  of  California;  [12/12/63-13] 

(d)  In  November,  I963,  of  the  Order  of  Distribution 
of  $7,000,000  of  said  Equitable  stock  from  Court  among  said 
60,000  Long  Beach  Federal  savings  depositors;  [3R-298-3003B3] 
and 

(e)  In  May,  I965,  of  the  entry  of  Judgment  by  the 
U.  S.  Trial  Court  for  equal  and  pro  rata  distribution  and 
declaring  said  forfeitures  illegal  and  void,  and  of 
plaintiff's  application  for  attorneys'  fees.  [3R-1748-1755] 

These  notices  are  all  in  addition  to  the  mjailed  and  published 
notices  of  March  I962  of  the  court  dismissal  of  the  class  actions 
[3R- 17^8- 1755]  in  reliance  upon  said  Settlement  Agreement  and  its 
provisions  for  equal  and  pro  rata  distribution. 

In  each  of  the  mailed  and  published  notices  seat  to  all 
60,000  Long  Beach  Federal  savings  depositors,  by  order  of  the 
court,  there  was  a  requirement  made  by  the  court  that  any  savings 
depositor  objecting  to  equal  and  pro  rata  distribution  appear 
before  the  court  and  state  his  objections.  [3R-"  1753 -17551  With  but 
one  exception  none  of  the  60,000  savings  depositors  ever  made  any 
objection.  The  lone  objector  v/as  an  attorney  whose  stock  distri- 
bution would  have  amounted  to  less  than  $200.  He  at  first  appeared 
and  objected,  but  later  dropped  out.  He  never  intervened  or  took 
any  active  part  in  the  litigation.  He  is  not  a  party  to  these 
appeals.  He  appeared  for  himself  alone.  He  was  one  alone,  out  of 
60,000.  [233  F."  SupiD.  57c5  at  591 J 

None  of  the  66,000  savings  depositors  would  take  the  forfeited 
stock  of  their  fellow  depositors.  None  have  appeared  before  this 
or  any  court  and  sought  to  enforce  said  forfeitures.   Nor  do  any 
of  them  support  the  Bank  Board's  position.   Nor  do  any  of  them 
join  appellants  in  these  appeals. 


No  appellant  offered  any  testimony  or  offered  to  produce 
any  evidence  to  the  trial  court  that  the  Shareholders'  Protective 
Committee  v/ho  for  20  years  has  litigated  before  the  U.  S.  Supreme 
Court,  this  Court  of  Appeals,  the  Federal  trial  -ourt,  the 
California  State  trial  and  appellate  courts  and  'i-'ongressional 
Committees,  has  now  suddenly  become  disabled  to  i-ontinue  such 
representation. 

In  Harris  v.  Palm  Sprinp,s  Alpine  Estat;)s,  Inc.,  329  F. 

2d  909  (CA-9,  196^)  this  U.  S.  Court  of  Appeals  _"or  the  Ninth 

Circuit  said  at  page  91^: 

"...  Adequacy  of  representation  is  a  question 
of  fact,  to  be  raised  and  resolved  in  the  trial  court 
in  the  usual  manner  (Warner  v.  First  Nat.  Bank,  2^6 
F.2d  853,  858  (8th  Cir.  1956);  Weeks  v.  Bareco  Oil  Co., 
125  F.2d  8^,  93-9^+  (7th  Cir,  19^1)),  and  assertions 
in  defendants'  brief  in  this  court  are  ineffectual 
to  ma ke  a  factual  issue  on  •olaintiffs'  allegations  of 
abilTtv  to  protect  the  inLerests  of  the  class,  much 
less  to  disprove  them. "  (Emphasis  added) 

Appellant  Bank  Board  has  changed  its  position  before  this 
Court  of  Appeals  on  the  question  of  adequacy  of  plaintiff 
Shareholders'  Protective  Committee  to  represent  the  entire  class 
of  Long  Beach  Federal  shareholders. 

In  the  last  paragraph  in  footnote  13   on  page  11  of  said 

appellant's  Memorandum  in  Support  of  Motion  for  a  Stay  filed  in 

this  Court  of  Appeals  about  September  20,  1965^  appellant  Bank 

Board  says : 

"The  adequacy  of  the  representation  by  the  Shareholders' 
Protective  Committee  of  the  Long  Beach  shareholders 
adversely  affected  by  the  judgment  below  is  not  being 
raised.   The  appellant  Bank  Board  has  the  right  to 
represent  their  interests  and  to  enforce  their  claims 


to  the  Equitable  stock  in  dispute.  Reich  v.  Webb, 
J>%   F.  2d  155  (C.A.  9),  cert.  den.  ^BTU.S.  Wj:^' 

Appellants  reference  to  Reich  v.  V/ebb  is  particularly 

Interest Ijig  because  this  Court  of  Appeals  in  that  case  cited  with 

approval  and  quoted  from  Federal  Home  L.  B.  Ed.  v.  Greater  Del. 

/al.  Fed.  S.&  L.  Ass'n  277  F.  2d  h~^7    (CA-^,    I960)  in  that  case  the 

Bank  Board  alone  sought  to  void  the  conversion  of  Greater  Delav/are 

v'alley  Federal  from  a  Federal  association  into  a  Pennsylvania 

3tate  association.   No  savings  depositor  of  Greater  Delav;are 

i/'alley  Federal  had  joined  the  board  in  the  litigation  in  either 

the  trial  or  appellate  court.  The  Court  of  Appeals  denied  the 

Bank  Board  the  relief  it  sought  and  said  at  page  kkl: 

"...  Hov^ever,  no  shareholder  has  joined  in 
this  clam  that  the  shareholders  have  been  v;ronged 
by  any  unfair  conduct.  There  is  no  evidence,  not 
even  an  allegation,  that  any  shareholder  "..'as  in  fact 
misled  or  in  any  way  adversely  affected  by  the 
failure  of  the  proxy  notice  to  contain  the  inform.ation 
the  Board  thinks  it  should  have  contained.   Thus, 
the  Board's  position  is  not  supported  either  by  a 
showing  of  deception  and  injury  in  fact  or  by  a 
showing  that  notice  as  given  has  failed  to  comply 
with  any  stated  or  formal  requirement  of  lav;. 
We  find  no  merit  in  it."  (Emphe^sis  added.) 

Our  own  Ninth  Circuit  Court  of  Appeals  has  cited  and  follov/ed  the 
Greater  Delaware  Valley  Federal  case. 

In  Reich  v.  Webb,  3^6  F.  2d  153  (CA-9,1964)  [Cert, 
denied  38O  U.  S.  915;  13  L.  ed .  2d  8OO  3/651,  this  Ninth  Circuit 
Court  of  Appeals  considered  the  Greater  Delaware  Valley  Federal 
decision  and  said  at  page  157: 

"...  In  that  case  the  Bank  Board  sought  a 


declaratory  judgment  voiding  the  conversion  of  a 
Federal  Savings  and  Loan  Association  from  a  federal 
to  a  state  charter  until  the  approval  c»f  the  Bank 
Board  was  obtained.   Mo  duty  on  the  pat  t:  of  the 
Associf-ition  to  obtain  B^nk  Board  approx^nT  existed 
eithoF  at  comrnon~lav/,  by  "statute  or  by "B^ink  Board 
regulations.  \    ',    T  Basically  the  hold'Tag  stands 
for  nothing  more  than  a  declaration  thc.t  substantive 
liability  cannot  be  created  by  the  Ban-:  Board 
apart  from  statute,  a  proposition  v^ith  v/hich  v;e 
fully  agree. "   (Emphasis  added.) 

In  Greater  Delaware  Valley  Federal  the  Bank  Board  tried  to  nullify 

the  conversion  from  a  Federal  to  a  State  association.   But  "... 

no  slriareholder  has  joined  [the  Board]  in  this  claim  .  .  .".  In 

our  present  case  the  appellant  Bank  Board  has  tried  to  forfeit 

65/ 

$2,500,000   of  Equitable  guarantee  stock  from  several  thousand 

Long  Beach  Federal  savings  depositors.   Of  the  60,000  depositors 
vho  might  have  claimed  the  forfeited  stocky  none  (except  Attorney 
Stevens  for  less  than  $200)  has  joined  the  I^nk  Beard  in  this  claim. 
Not  even  this  one  attorney  has  joined  the  Bank  Board  in  these 
appeals . 

Appellant  Bank  Board  received  copies  of  each  of  the  5 
separate  notices,  documents,  and  mailings  sent  by  the  Shareholders' 
Protective  Committee  and  by  Long  Beach  Federal  by  direct  personal 
mailing  to  each  of  the  60,000  Long  Beach  Federal  savings  depositors. 
Said  appellants,  through  their  staff,  required  repeated  drafting 
and  redrafting  of  the  55  page  "Proxy  Statement  for  Special  iMeeting 
of  Members  of  Long  Beach  Federal  Savings  and  Loan  Association"  so 
mailed  in  June,  196;^.   It  contained  every  statement  required  by 
said  Bank  Board. 

6*5/  1963  prices. 


Appollants  Bank  Board,  et  al.,  through  their  counsel, 
Dartlcipated  In  the  Court's  drafting  [Tr  53-99]  of  the  mailing 
In  November  196^  of  the: 

(a)  "Order  of  Distribution  of  Part  of  Guarantee  Stock" 
(8  pages); 

(b)  "Notice  of  Entry  Of  'Order  of  Distribtuion  of  Part 
Of  Guarantee  Stock'  And  of  Court  Hearings  In  Class 
Actions  For  Partial  Distribution  of  Equitable 
Savings  and  Loan  Association  Guarantee  Stock  to 
Savings  Shareholders  of  Long  Beach  Federal  Savings 
and  Loan  Association"  (6  cages);  [IR;  2R-36I-366; 
3R-300I~300H] 

(c)  "Complaint  To  Quiet  Title  and  For  Declaratory  Relief 
and  Other  Relief"  in  action  No.  63-IO72-P.H. , 

(27  pages);  [IR;  2R-36I-366;  3R-300I-300H] 

(d)  "Stipulation"  for  distribution  of  585,821  shares 

of  Eouitable  stock,  dated  October  29,  1963,  (3  pages) 
[IR;  ^2R-395-397;  3R-300QQ-300SS] 

(e)  "Merger  Agreement",  exhibit  B,  (8  printed  pages); 
[IR;  2R-398-405;  3R~300TT-300AAA]  and 

(f)  "List  of  Class  Actions"  (l  printed  page).  [IR; 
2R-406;  3R-300B3B] 

rhese  documents  comprise  a  total  of  53  pages. 

Appellants  made  their  objections  to  the  court  as  to  part 
of  the  contents  of  said  notices  thus  given.   The  court  considered 
said  objections,  passed  upon  them,  made  changes  in  the  notice,  etc., 
and  approved  the  form  of  notice  so  given.  [TR-53-99]   It  was 
mailed  to  all  60,000  savings  depositors  and  published  as  ordered 
by  the  court.  [3R-298-311] 

Appellants',  ^nk  Board  and  Insurance  Corporation, 
representatives  attended  the  April  I963  and  July  I963  special  mBSS 
meetings  of  Long  Beach  Federal  savings  depositors  assembled  in  the 


,ong  Boach  Municipal  Auditorium.  Appellants'  representatives  were 

nt reduced  to  said  shareholders  at  said  meeting.  They  had  nothing, 

0  say  to  the  shareholders.  Appellants'  representatives  heard  the 

lumerous  questions  then  asked  by  the  shareholder;-,  concerning  said 

'orfeitures  and  answered  by  the  President,  the  attorneys,  or 

)ther  officers  of  Long  Beach  Federal.  [PI » s.  Exh.  7-A-4-8] 

Appellants'  representatives  also  heard  the  unanimous 

ipproval  of  a  Resolution  by  the  assembled  Long  B^^ach  F'ederal 

javings  depositors  thanking  the  new  $100,000  and  over  savings 

jepositors  for  their  deposits  and  condemning  as  "arbitrary,  unjust 

md  illegal"  the  Bank  Board's  attempted  forfeitures.   [A  copy  of 

:he  entire  Resolution  is  Appx.  I-c  hereof.]  Extracts  from  said 

Resolution  are: 

"RESOLUTION 

THANKING  NE^//  SHAREHOLDERS 

FOR  THEIR  INVESTr-El^JTS 

"whereas,  there  are  represented  at  this  special 
meeting  of  the  shareholders  and  members  of  Long  Beach 
Federal  Savings  and  Loan  Association,  in  person  or  by 
proxy,  more  than  42,000  citizens  holding  shares  in 
this  Association  convened  in  this  special  meeting  on 
April  27,  1963  in  the  Long  Beach  Municipal  Auditorium;  and 

"whereas,  our  Association  has  three  or  more  tmes 
been  seized  or  threatened  with  seizure;  and 

"VvTIEREAS,  in  the  seizure  of  May,  19^6  to  January, 
19^8,  our  Association  share  accounts  were  reduced  by 
rureof  withdrawals  of  more  than  $10,000,000.00  amounting 
to  almost  one-half  of  our  then  total  of  approximately 
$22,000,000.00  of  savings  share  accounts;  and 

"WHEREAS,  in  the  seizure  of  April,  I96O-I962,  a 
run  of  withdrawals  of  approximately  $69,000,000.00 
reduced  our  association's  savings  share  accounts  from 


or  moro  than  two- thirds;  and 

"WHEREAS,  in  19'I9-1952  our  Assocl:  tion  was 
threatened  with  yet  another  seizure  which  v/as  prevented 
only  by  an  injunction  of  the  United  St^ites  Court;  and 


WiEREAS,  upon  the  restoration  of  our  Association 
from  said  seizing  agencies  substantial  amounts  of 
ready  cash  v/ere  and  yet  are  essential  for  the  safety 
and  continued  existence  of  our  restored  Association;  and 


"whereas,  by  the  opening  of  such  new  accounts  and 
the  reopening  of  closed  accounts,  our  /.ssociation  in 
the  month  of  Aoril,  1962  increased  its  savings  accounts 
by  over  $24,000,000.00  and  almost  doubled  the  total  of 
such  savings  accounts  from  the  approximately  $28, 000, 000. C 
low  of  said  seizure  period  to  a  savings  account  balance 
of  $79,64-2,896.31  as  of  June  30,  1962  within  three  months 
after  restoration  from  government  seizure;  and 


"\i/HEREAS,  m.any  of  the  accounts  coming  to  oar 
Association  in  said  growth  of  over  $40,000,000.00  of 
savings  accounts  in  less  than  three  months  were  accounts 
exceeding  $100,000.00  each  in  amount;  and 

"V/HEREAS,  m.any  of  said  savings  accounts  constituting 
said  $40,000,000.00  increase  in  savings  were  used  as 
security  by  said  savings  account  holders  for  loans 
obtained  by  them,  from  outside  banks  and  other  financial 
sources;  and 


"^/JHEREAS,  the  Federal  Home  Loan  Bank  Board  and 
Federal  Savings  and  Loan  Insurance  Corporation  who  have 
inflicted  the  damage  and  destruction  on  our  Association 
of  said  seizures  and  runs  and  misleading  front-page 
newspaper  publicity  thereof,  now  insist  and  demand  that 
said  new  savings  account  holders  in  our  Association 
whose  accounts  have  been  so  used  for  security  of  bank 
loans  or  whose  accounts  exceed  $100,000.00  each  must  be 
required  to  forfeit  their  respective  shares  of  the  net 
surplus,  reserves  and  undivided  profits  of  our 
Association  upon  the  combining  of  our  Association  with 
Equitable  Savings  and  Loan  A.ssociation  as  provided  in 
Article  XV  of  the  Settlem.ent  Agreem.ent  of  February  14, 
1962  between  our  Association  and  said  Bank  Board  and 
Insurance  Corporation;  and 


0 


"VJHEREAS,  we   believe  said  attempted  forfeiture 
is  a  violation  of  the  charter  of  our  Association,  the 
savings  account  contracts  made  upon  the  creation  or 
investment  in  said  savings  accounts,  and  is  also 
contrary  to,  and  in  conl'lict  with,  the  Constitution 
and  lav/s  of  the  United  States  and  of  the  State  of 
California  and  is  a  denial  of  due  process  and  denial 
of  equal  protection  under  the  lav/s  and  is  an 
arbitrary  and  unla\7ful  exercise  of  a  nonexistent  power. 

"NOW  TPIEREF^ORE,  IVE,  THE  S}IAREHOLX)ERS  AND  MEMBERS 
OF  THIS  ASSOCIATION,  DO  HEREBY  RESOLVE: 

"1.  That  we  the  shareholders  and  members  of  this 
mutual  savings  and  loan  association  hereby  express 
our  appreciation  and  gratitude  to  each  of  our  savings 
account  investors  v/ho  demonstrated  their  confidence 
in  our  Association  upon  its  restoration  on  April  2, 
1962,  by  thereafter: 

"(a)  Investing  in  new  savings  accounts  or 
increasing  the  amounts  of  existing  accounts  in 
amounts  in  excess  of  the  $10,000.00  insurance  of 
accounts;   and 

"(b)  Also  borrowing  from  banks  and  using  their 

said  savings  accounts  in  our  Association  for 
security  for  said  bank  loans  or  other v-ise 
pledged  their  personal  credit  and  resources 
to  obtain  money  to  invest  in  our  mutual 
savings  Association  in  its  time  of  peril 
and  need  immediately  follovring  said 
restoration. 

"2.  We  condemn  as  arbitrary,  unjust  and  illegal 
the  attempts  of  the  seizing  Bank  Board  and  Insurance 
Corporation,  or  their  successors,  to  com.pel  an 
unconstitutional  and  illegal  forfeiture  of  our  said 
savings  account  investors'  rights  to  their  proportionate 
share  of  our  Association's  net  surplus,  reserves,  and 
undivided  profits." 

Until  this  resolution  v;as  passed  appellants  Bank  Board, 

3t  al.,  had  sought  to  forfeit  only  savings  acco'onts  in  excess  of 

^100,000  each.   After  said  resolution  was  passed  appellants 

expanded  their  forfeitures  to  include  all  savings  accounts  pledged 

Dr  assigned  for  any  debt  regardless  of  the  size  of  the  savings 


iccount  and  to  also  forfeit  all  accounts  of  over  $10,000  per 
iccount  to  the  extent  each  such  account  exceeded  $10,000.  [Pi's. 
:xh.  21-^11  page  6] 

Five  times  Long  Beach  Federal  savings  (]epositors  have 
received  written  notices  (totaling  over  a  hundre(3  pages)  discussing 
,he  Bsnk  Board's  forfeitures.   Twice  Long  Beach  l-'ederal  savings 
lepositors  have  assembled  in  special  mass  meetin(^s  in  the  Long 
Jeach  Mimic ipal  Auditorium.   Tv/ice  the  U.  S.  Trial  Court  has  passed 
ipon  and  ordered  the  form  and  contents  of  the  notices  to  be  sent 
)y  mail  to  all  60,000  Long  Beach  Federal  savings  depositors  and 
ilso  published  in  the  daily  newspapers. 

Out  of  all  these  notices,  meetings  and  discussions,  on] y 
)ne  of  the  60,000  Long  Beach  Federal  savings  depositors  would  accept 
my  of  the  Rink  Board  forfeitures.  The  forfeited  stock  he  v;as 
/llling  to  accept  amounts  to  less  than  $200  out  of  a  total  of 
>9, 500, 000.  He  has  now  dropped  out  of  the  case  and  is  not  a  party 
:o  these  appeals. 

Thus,  the  majority,  by  number  of  savings  depositors, 
Ls  now  60,000  against  the  Bank  Board  forfeitures  and  none  in 
^avor  of  them. 

The  majority  rule  that  savings  depositors  in  a  financial 
Institution  are  able  to  control  litigation  allegedly  for  their 
benefit  has  been  follov/ed  repeatedly  in  the  U.  S.  Supreme  Court 
md  in  our  ov;n  Ninth  Circuit  Court  of  Appeals.   It  v^as  so  followed 
In  Denicke,  et  al.,  v.  Anglo-California  Nat'l.  :^nk  of  San 
Francisco,  1^1  F.  2d  285  (CA-9,  19^^)  [Cert,  denied  :523  U.  S.  759 


19  L.  ed.  592.]  This  was  a  derivative  action  by  certain  National 
'ank  stockholders  against  the  directors  and  managing  officer  of 
heir  bank  for  misuse  of  the  bank's  assets  and  property  for  the 
lersonal  benefit  of  the  directors  and  managing  officer.  The  total 
mount  sought  v;as  in  excess  of  $5,000,000. 

About  $2,590,000  had  been  collected  from  certain  of  the 
irectors  and  officers  (45  Fed.  Supp.  52^,  at  528).   Settlements 
if  the  remaining  litigation  vere  offered  for  a  total  of  $400,000. 

The  management  :T   the  Bank  had  been  changed .  The  new 
lanagement  and  95/^  of  the  votes  of  the  total  outstanding  stock  of 
he  Bank  approved  the  compromise.   They  asked  the  District  Court's 
,pproval  of  the  dismissal  of  the  class  actions  and  acceptance  of 
he  compromise.  The  original  plaintiffs  who  had  filed  the 
luccessful  class  actions  opposed  the  dlsm.issal  and  appealed.  There 
rere  over  1,000  stockholders,  only  two  of  v;hom  were  appellants. 

Both  this  U.  S.  Court  of  Appeals  for  the  Ninth  Circuit 

md  the  Supreme  Court,  by  denying  certiorari,  approved  the  majority 

'ule  of  the  95^  vote  of  the  Bank's  stockholders.  In  affirming 

:his  Court  of  Appeals  for  the  Ninth  Circuit  said  at  pages  287-288: 

"...  after  notice  to  all  stockholders,  a 
hearing,  eventuating  in  the  judgment  appealed  from, 
was  had  .  ,  , 

... 

"[3]  Under  all  the  circumstances  we  think  it 
was  primarily  for  the  shareholders  and  the  presently 
constituted  authorities  of  the  BarJc,  acting  in  good 
faith,  to  determine  whether  the  best  Interests  of 
that  institution  did  not  lie  in  the  course  they  asked 
leave  to  follow.   Of.  Hawes  v.  Oakland,  104  U.S.  450, 
462,  26  L.  Ed.  827.   Out  of  mxore  than  a  thousand 
shareholders  only  two,  and  those  the  appellants, ° 


objected  .  .  . 

"[^,5]   Appellants  insist  that  th(3  court  lacked 
pov/er  to  terminate  the  suit  without  thr;ir  consent. 
Rule  23  of  the  Rules  of  Civil  Procedure  affords  no 
ground  for  that  viev;,  and  the  California  authorities, 
at  least,  are  to  the  contrary.   It  is  ^:he  rule  in 
that  state  that  the  stockholder  is  pertrdtted  to  sue 
'simply  in  order  to  set  in  motion  the  judicial 
machinery  of  the  court.'  [Citing  autho?:ity]  ...  We 
are  not  av:are  of  any  federal  lav  to  the-  contrary,  and 
in  the  present  circuiPxStances  we  think  It  appropriate 
if  not  oblip;a t ory  on  us  to  apply  the  1( i'cal  ruleT^ 
(Emphasis  added.) 


"6 

Denicke  owned  1,600  shiares  of  the  coirnnon  stock 
of  the  Bank  and  Doble  1,752  shares,  out  of  a 
total  of  ^10,000  shares  of  common  and  1,925,000 
shares  of  preferred  outstanding." 

Appellants  insist  upon  forfeitures  to  take  from,  some  and 
5ive  to  other  depositors  stock  that  none  of  the  savings  depositors 
)f  Long  Beach  Federal  v;ill  accept.   None  have  joined  appellants 
either  in  the  Trial  Court  or  on  these  appeals. 

The  U.  S.  Court  of  Appeals  for  the  Third  Circuit  in 
federal  Home  Loan  B8.nk  Board  v.  Greater  Delaware  Valley  Fed.  S.  & 
J.   Ass'n. .  277  F.  2d  4^7  (1960),  refused  to  nullify  the  conversion 
)f  Greater  Delaware  Valley  Federal  from  a  Federal  to  a  State 
issociation  because  "no  shareholder  has  joined"  the  Bank  Board  in 
:hat  case. 

This  Ninth  Circuit  Court  of  Appeals  should  reject 
appellants  forfeitures  in  which  "no  shareholder  of  Long  Beach 
•"ederal  has  joined." 

Congress  in  12  U.S.C.  §1^64 (i)  spelled  out  in  great 


detail  v;hat  was  required  of  a  Federal  association  v/hich  converted 
to  a  State  association.  Only  "...  51  per  centum  of  all  the 
votes  cast  at  such  meeting,  ..."  is  required. 

Bank  Board  approval  is  not  one  of  such  requirements. 

The  Court  of  Appeals  for  the  Third  Circuit  said  in 

277  F.  2d  h^7,    at  page  hhO: 

"[3]  .  .  .  Moreover,  as  the  court  belov/  pointed 
out,  during  the  consideration  of  this  legislation 
Congress  v/as  apprized  of  the  likelihood  that  an 
association,  displeased  by  the  course  of  Board 
monition,  would  seek  to  escape  federal  supervision 
by  acquiring  a  state  charter.  Expressing  this 
fear,  the  then  Chairman  of  the  Board  recommended 
tiiat  the  bill  be  amended  to  enable  the  Board  to 
prevent  such  conversion.  ..." 

Congress  did  not  follow  such  reconmendation  anc'  no  such  provision 

became  law. 

Appellants  v;ere  denied  by  Congress  the  pov/er  they  now 
urge  this  Court  of  Appeals  to  legislate  for  them.   Not  merely  "51 
per  centum,"  but  the  entire  body  of  all  savings  depositors  of 
Long  Beach  Federal  voted  at  their  special  meeting  thanking  the 
$100,000  and  over  new  savings  accounts  for  becoming  depositors 
and  condemning  as  "arbitrary,  unjust  and  illegal"  the  Bank  Board's 
forfeitures.   This  majority  rule  by  the  savings  depositors  of  the 
disposition  of  their  own  property  was  followed  in  the  Greater 
Delaware  Valley  Federal  case,  277  F.  2d  4^7,  in  the  Third  Circuit, 
and  by  this  Ninth  Circuit  Court  of  Appeals  in  the  Denicke  v.  Anglo- 
California  Nat'l.  Bank  of  S.  F.,  1^1  F.  2d  285,  case. 

Only  appellant  Bank  Board's  "supervision  by  blackmail" 
[Congressional  Investigating  Committee  Report,  page  ^2-44  hereof 


for  details]  thwarts  the  repeatedly  expressed  unanimous  vill  of  all 
Long  Beach  Federal  savings  depositors. 

The  Trial  Court  heard  testimony,  received  exhibits, 
considered  cross-examination  and  argument  by  appellants  on  the 
right  of  appellee  Shareholders'  Protective  Committee  to  continue 
its  then  l8  years  of  representation  of  all  Long  Beach  Federal 
savings  depositors.  [TR  100-2^7;  TR  102  Def 's.  Exhs.  A,  B,  A, 
A-1,  2,:^,  B,  B-1,2,  C;  Pi's.  Exhs.    1,  2,  3,  ^,  5,  6,  7,  8,  9-A, 
9-B,  10,  10-A,B,C,D,  11,  11-A,B,C,D,E,  12,  13  1^4,  l4-A,B,C,  15, 
15-A,B;] 

In  its  opinion  (2^3  F.  Supp.  578  at  590-591,  Appx.  la 
hereof)  v/hich  constitutes  the  findings  of  the  trial  court  in  this 
case  more  than  a  printed  page  is  devoted  to  the  findings  on  the 
adequacy  of  appellee  Shareholders'  Protective  Committee  to 
represent  the  entire  class  of  all  savings  depositors  in  Long  Beach 
Federal. 

Although  appellant  Savings  and  Loan  Commissioner  devotes 
6  pages  to  his  brief  to  attacking  such  findings  and  appellant 
Bank  Board  also  attacks  the  District  Court  findings^ none  of  the 
appellants  support  their  attack  v/ith  any  record  references  to 
^y  evidence  they  offered  to  the  Trial  Court  upon  this  matter. 
Nor  do  they  comment  in  any  way  upon  the  holding  of  this  Ninth 
Circuit  Court  of  Appeals  in  Harris  v.  Palm.  Springs  Alpine  Estates  , 
Inc.,  329  F.  2d  909  (CA-9,  196^)  cited  and  quoted  repeatedly  by 
the  Trial  Court  in  its  opinion  on  this  subject. 

Federal  Rules  of  Civil  Procedure,  Rule  52  reads  in  part: 


table  surplus.  It  is  not  necessary  for  a 
class  action  that  the  persons  represent! tij,' 
the  class  shall  have  the  same  rights  as 
one  another;  they  may  have  unequal 
rights,  or,  indeed,  they  may  have  conflict- 
ing ri^rhts,  [Harris  v.  Palm  Springs  Al- 
pine Estates,  Inc.  (9  Cir.  19G-1)  329  F.2d 
909]  but  still  be  of  a  class  [Chance  v. 
Superior  Court  of  Lx)s  Angeles  County 
et  al.  (19G2)  53  Cal.2d  275,  23  Cal.Rptr. 
761.  373  P.2d  8-19 ;  Hink  et  al.  v.  Superior 
Court  of  Los  Angeles  County  et  al. 
(19G2)  58  Cal.2d  921,  23  Cal.Rptr.  771, 
373  P. 2d  S59].  Regardless  of  the  amount 
of  the  deposit  by  any  shareholder,  or  the 
date  thereof,  or  whether  or  not  the  ac- 
count was  pledged,  the  thing  all  share- 
holders have  in  comvwn  is  that  they 
were  depositors  in  Long  Beach  Federal 
Savings  &  Loan  Association,  under  one 
common  charter  and  one  law  authorizing 
the  creating  of  the  Association  a-s  a 
mutual  institutio7i,  and  received  idcntiad 
passbooks.  Here,  there  are  60,000  share- 
holders; obviously  so  numerous  as  to 
make  it  impracticable  to  bring  them  all 
before  the  court.  Here,  there  has  been 
the  greatest  possible  notice  to  all  the 
shareholders  of  the  position  taken  by  tlu'' 
Association  and  the  Committee,  including 

a  copy  of  the  Complaint  in  Action  No.  63- 
1072-Pn,  sent  to  each  by  mail,  together 
with  an  order  to  show  cause,  fixing  a  time 
and  place  to  object,  if  any  one  cared  to 
object.  One  person  showed  up  and  ob- 
jected, but  has  proceeded  no  further, 
and  the  Court  must  conclude  that  he  is, 
and  all  the  other  shareholders  are,  con- 
tent to  have  the  matter  adjudicated  with 
the  present  parties,  under  the  pleadings 
framing  the  issues.  One  Ross  and  sev- 
eral others  showed  up  and  asked  that 
they  represent  themselves  as  intez-venors 
rather  than  have  the  Committee  repre- 
sent them,  but  each  asked  the  same  re- 
lief sought  by  the  Committee,  i.  e.,  pi-o- 
rata  distribution  of  the  distributable 
assets  as  provided  by  the  Statute,  the 
charter,  and  the  Settlement  Agreement. 
E.Kcept  for  the  interveners,  not  a  single 
shareholder  has  appeared  in  this  or  any 
of  the  three  actions  objecting  to  either 
the  position  taken  by  the  Shareholders 
Protective  Committee  or  the  individuals 
composing  it,  or  the  position  taken  by 
the  Association.  The  only  one  who  is 
objecting  is  the  Bank  Board,  and  it  has 
and  claims  to  have  no  pecuniary  interest 
whatsoever  in  any  of  the  property  in 
custody  of  the  court,  which  is  the  subject 
matter  of  this  action  and  which  belongs 
to  the  shareholders  of  Long  Beach.  F.R. 
C.P.  23   "does  not  require   that  all   the 


ated,  if  there  are  substantial  questions 
either  of   law   or   fact  common   to   all." 
[Harris  v.  Palm  Springs  Alpine  Estates, 
Inc.    (9   Cir.   1961)    329   F.2d  909-914]. 
And  the  fact  that  no  investor  is  object- 
ing is  a  factor  to  be  considered.    Here,  in 
this  case,   where   process   would   be   re- 
quired   to    be   served   on    approximately 
CO.OOO   persons,   or  separate  suits   filed, 
it  is  most  appropriate  to  heed  the  ad- 
nionition  contained  in  the  last  cited  case 
(p.  913)  that:    "Indeed,  it  has  been  sug- 
gested that  'the  ultimate  effectiveness  of 
the  federal  remedies'  in  this  area  'may 
depend  in  large  measure  on  the  applica- 
bility  of   the   class   action    device,'    and 
particularly  of  the  'spurious'  class  action 
provided  by  Rule  23(a)  (3)."  While  that 
case  holds  that  it  is  a  question  of  fact 
to  be  tried,  as  to  whether  or  not  persons 
properly  represent  a  class   (with  which 
there  can  be  no  quarrel),  the  undisputed 
facts    related    herein    are    sufficient    for 
this  court  to  form  its  judgment  as  a  mat- 
ter of  lavv'  on  the  IMotion  for  summary 
judgment.      Moreover,    it   seems   logical 
that  "it  is  primarily  for  the  shareholders" 
to  determine  what  course  they  want  to 
follow.      [Dcnicke   et   al.   v.   Anglo-Cali- 
fornia Natl.  Bank  of  San  Francisco  (9 
Cir.  194-1)  141  F.2d  285,  Cert.  den.  323 
U.S.   739,    65   S.Ct.   44,   89   L.Ed.   592]. 
It  cannot  be  overlooked  that  the  Share- 
holders     Protective      Committee      holds 
written  proxies  from  more  than  a  major- 
ity of  the  shareholders,  and  that  all  share- 
holders were  advised  of  the  position  of 
the   Shareholders   Protective   Committee 
and  the  Association,  before  the  INIerger 
Agreement  was  signed,  and  that  the  same 
Committee  is  and  has  been  licensed  by 
the  State  of  California  for  18  years,  and 
that  the  Committee  has  participated  on 
behalf  of  the  shareholders  in  all  of  the 
long  series  of  litigation  and  in  the  Set- 
tlement   Agreement.      I    hold    that    the 
Shareholders  Protective  Committee  prop- 
erly represents  all  the  shareholders  as  a 
class,  under  F.R. C.P.  23.    In  this  connec- 
tion, it  must  be  kept  in  mind  that  the 
members  of  the  Shareholders  Protective 
Committee,  and  the  inter/enors  are  also 
suing  individually  as   shareholders   and 
depositors  in  the  Association,  and  they 
have   a   right   to   have    their   individual 
rights  declared,  and  in  doing  so,  the  court 
cannot  escape  the  determination  of  the 
rights  of  all  shareholders  in  order  to  de- 
termine the  rights  of  one,  so  that  any  one 
not  a  party  to  this  action  could,  under 
F.R.C.P.    71,    enforce   those    rights    "by 
the  same  process  as  if  he  were  a  party." 


Noithor  appel^lants  Bank  Board  nor  Savings  and  Loan 
Commissioner  see  fit  to  tell  this  court  that  not  one  shareholder 
out  of  the  60,000  has  come  forv;ard  to  join  v;ith  either  appellant 
on  these  appeals  and  this,  despite  5  times  repeated  personal 
direct  mailed  notice,  including  a  copy  of  the  entire  compljiint 
filed  by  the  Shareholders'  Protective  Committee  v/ith  the  U.  S. 
Trial  Court  on  behalf  of  all  60,000  Long  Beach  Federal  savings 
depositors. 

The  position  of  appellants  before  this  court  is  in 
direct  defiance  of  the  expressed  command  of  Congress  that  ell 
savings  depositors  shal.l  share  equally.   It  is  also  in  direct 
defiance  of  the  expressed  \vishes  of  all  Long  Beach  Federal 
savings  depositors  at  their  ma.ss  meetings  at  the  Long  Beach- 
Municipal  Auditorium.   The  assembled  Long  Beach  Federal  savings 
depositors  unanimously  voted  authority  to  their  protective 
corrnnittee  to  file  these  actions  and  obtain  the  Trial  Court's 
judgments. 


XIV. 

TI-IERE  IS  NO  LACHES  OR  ESTOPPEL  m   APPELLI^S 

liONG  DKACH  FEDERAL  OR  ITS  SHAREHOIiDERS ' 

PROTECTIVIi:  COMMITTEE 

Appellants  were  fully  informed  at  all  t lines  that  appellee: 

Long  Reach  Federal  and  its  Shareholders'  Protective  Committee 

\/ould  sue  to  vacate  appellants  illegal  and  arbitrary  forfeitures. 

[Pi's.  Exh.  7-A-4-3  page  5;  12/9/6^  -  lO-A  page  5]   They  also  knev/ 

that  such  suits  v/ould  follov;  and  not  proceed  the  merger.  99.^^  of 

the  votes  cast  were  in  favor  of  the  merger.  [Pi's.  Fxh,    12/9/63^-8 

page  13-16  and  3R-II36]   But  every  ballot  by  which  the  proxies  of 

Long  Beach  Federal's  60,000  savings  depositors  were  voted  contained 

the  statement  that  the  vote  in  favor  of  merger  v/as  cast  in  reliance 

upon  the  express  provision  of  the  merger  agreement  v:hich  reads: 

"'This  Agreement  is  not  intended  to  prohibit 
any  shareholder  member  of  Long  Beach  from  taking 
appropriate  action  to  exercise  such  rights,  if  any, 
which  he  m.ay  have  to  contest  the  m.erits  or  validity 
of  the  plan  of  dissolution  of  Long  Beach,  or  any 
part  thereof,  incorporated  herein.  .  .  .  '"  [Pi's.  Exh. 
12/9/63-4] 

Such  language  originated  with  appellants  but  v/as  placed 
in  the  merger  agreement  at  the  request  of  appellees.  [3R-1135-1137] 

All  appellants  approved  the  merger  agreem.ent  v/ith  such 
language  originated  by  them  as  part  of  such  merger  agreem.ent.  Thus 
was  their  express  consent  to  these  suits  by  appellees  to  contest 
the  merger  plan  OR  ANY  PART  THEREOF.  [Pi's.  Exh.  3-B;  3-L-4;  3-D-5] 

It  V7as  therefore  not  necessary  for  appellees  to  swallow 
appellants  illegal  and  arbitrary  forfeitures  OR  lose  the  entire 


merger.   NOR  v/as  it  nec':;3sary  for  appellees  to  enjoin  or  imperil 
their  ov/n  merger  by  any  litigation  before  the  merger  took  place. 

The  merger  too'c  place  September  10,  196j^,  ^t  about 
8:^0  A.M.   On  that  same  day  tv:o  of  these  actions  v;ere  filed. 
No.  63-n072-P.H.  v/as  filed  in  the  U.  S.  District  Court.  [lR-1; 
2R-7;  3R-2  and  3R-17A,  TJB] .      No.  6:5-1230-P.H.  v/as  filed  in  zhe 
California  Superior  Court,  Long  Beach  Branch  as  action  No.  SO  C- 
6567  therein.  [2R-7]   It  became  No.  63-I23O-P.H.  when  it  v/as 
removed  by  appellants  Ba,nk  Board,  et  al.,  from  said  California 
Superior  to  the  U.  S.  District  Court. 

The  third  action  by  appellee  Equitable  in  interpleader 
was  No.  6:5-1107-P.H.  [3R-2  and  3R-17A,  17B]   It  v/as  filed  in  the 
U.  S.  District  Court  September  17,  1963;   just  one  v/eek  after 
the  merger  took  place.  Equitable  deposited  the  entire  789,650 
shares  of  stock  "in  dispute"  v/ith  the  U.  S,  District  Court  v;hen 
the  action  No.  63-IIO7-P.H.  v/as  filed.  [3R-2  and  3R-17A,  17B] 

There  can  be  no  "laches"  v/hen  tv/o  of  the  three  Court 
actions  v/ere  filed  the  same  day  as  the  merger  and  the  third  action 
was  filed  v/ithin  a  v/eek  after  the  merger. 


XV. 

APPELT.ANTS  EKVl  ON  OIIIO  AND  OTHER   CASES  RE  STABLE 

AI^  SAFE  SAVIN(]S  ASSOCIATIONS.      SUCH  CASES  CAN 

HAV3^  NO  APPLIC.VTION  TO  THE  WRECKED  AKTD  DAMAGED 

APPETJ.EE  LONG   :t^EACH  P^EDERAL  AND  ITS  PRICCARIOUS 

CONDITION  AFTE"?  20  YEARS  OF   SEIZURES,    LITIGATION 

AND  RUNS 

On  pages  59-65  of  their  brief  and  in  their  appendix, 

ippellants  Bank  Board,  et  al.,  quote  extensively  from  In  Re 

:ieveland  Savings  Society,  25  Ohio  Op.  2d  402,  192  N.E.  2d  5lB 

C.P.  Cuyahoga  County,  I961)  [page  59  of  appellants  said  brief]  and 

'rem  In  Re  Springfield  Savings  Society,  Case  No.  60513,  Court  of 

;ommon  Picas  of  Clark  County,  Ohio  (1965)  [psge  60  of  appellants 

;aid  brief] 

But  there  can  be  no  fair  analogy  between  either  the 

)leveland  Savings  Society  case  or  the  Springfield  Savings  Society 

ind  appellee  Long  Beach  Federal. 

The  vital  distinctions  between  them  can  best  be  shown 

)y  a  comparison  contrasting  in  parallel  columns: 

BOTH  THE  CLSVELAI®  SAVINGS  SOCIETY 
AND 
iPPELLSE  LONG  BEACH  FEDERAL         SPRINGFIEIJ)  SAVINGS  SOCIETY 


-.  Desperately  needed  tens  of   1,  Had  no  need  or  use  for  any  new 
lillions  of  rapid  new  savings       deposits.   Needed  no  protectior 
deposits  to  restore  public  from  panic  or  runs, 

confidence  and  prevent  a  third 
)anic  and  run  which  would  have 


APPFJiEE  LONG  BEACH  FEJDERAL 


BOTH  THE  CLEVEI/vND  SAVINGS  SOCIETY 
fvND 
SPRINGFIELD  :'.AVINGS  SOCIETY 


destroyed  Long  Beach  Federal. 

2.  Had  just  been  restored 
to  its  founding  management  from 
2  years  of  Government  seizure 
(1960-1962)  and  disasterous 
Goverrment  mismanagement.  Had 
suffered  in  I96O-I96I  a 
$69,000,000  run  of  withdrawals 
by  panic  stricken  depositors. 
The  run  was  caused  by  Govern- 
ment seizures.   The  run  took 
over  70^  of  the  I960  total 
deposits  of  $96,000,000  and 
left  only  $28,000,000. 

3.  Had  no  goodwill  but 
obtained  $3,000,000  for 
restorex3  goodwill  caused 
by  $42, 000, 000  of  new 
savings  deposits. 


4.  Desperately  needed 
$5,000,000  of  new  tax  shelter 
to  avoid  $3,884,000  of 
possible  income  taxes  on  I962 


2,  Had  nevet^  been  seized. 
Instead  each  ha:l  alv;ays  been 
operated  by  its  ov/n  management. 
Neither  ever  ha;i  a  $69,000,000 
(or  any)  run  of  withdrawals. 
Neither  had  ever  suffered  any  runs 
or  seizures.   Instead  both  had 
uninterrupted  growth. 


3.  Had  no  need  to  restore  lost 
goodwill.  Had  continously 
established  goodwill  resulting 
from  years  of  uninterrupted  growth. 
Such  goodwill  could  not  be  created 
by  any  amount  of  new  savings 
deposits. 

4,  Had  no  need  for  any 
additional  tax  shelter  of 
$5,000,000  nor  any  damage  award 
to  shield  from  taxation. 


hTTFUEE   LONG  BEACH  FEDERAL 


BOTH  TIE  CLEVELAND  SAVINGS  SOCIETY 
AND 
SPRINGFIiiILD  SAVINGS  SOCIEIT 


$5,000,000  damage  award  and 
other  assets. 

5.  Had  20  years  of  con- 
tinuous litigation  with  U.  S. 
Government  repeated  threats 
of  seizures,  runs  and  des- 
truction.  Millions  of 
dollars  of  attorneys'  fees 
incurred. 

6.  Had  been  twice  seized 
and  almost  destroyed.  First 
in  19^16-48  with  a  $10,000,000 
run  of  withdrawals  (almost  l/2 
of  the  19^16   deposits  of 
$22,000,000).  Next  in  I96O  with 
a  $69,000,000  run  (70^  of  the 
i960  deposits  of  $96,000,000). 

7.  Had  been  threatened  with 
a  third  Government  seizure  in 
19^9-1953  'Which  was  prevented 
only  by  a  U.  S.  Court  in- 
junction and  Congressional 
Investigations. 

8.  Had  been  three  times 
vindicated  by  Congressional 


5.  Had  no  U.  S.  Government 
litigation,  never  threatened  with 
seizure,  no  runs  or  destruction. 


6.  Had  never  had  a  seizure  or 
run  of  v;ithdrawals.  Had  grovm 
without  interruption. 


7.  Had  never  needed  court  or 
Congressional  protection  from 
Government  seizures  and 
destructive  runs. 


8.  Had  never  had  or  needed 
Congressional  Investigations  or 


\ppfu.]-:tc  long  beacpi  fediipvAL 


BOTH  THE  CIisVEIJ\RD  SAVINGS  SOCIETY 
AND 
SPRINGFIEIX)  SAVINGS  SOCIEIT 


Lnvestigatloiis  v:hlch  con- 
jeinned   the  U,    S.    Govornrr.ont 
jeizures, 

9.  V/as  required   to  retain 
)5, 000, 000  of   its  assets;  for 
:0  years  to  indemnify  U.    S. 
igencies  against  damages  they 
lad   incurred  by  seizures  and 
lisnianagement .      $42 ,  000 ,  000 

)f  nev;  savings  deposits  re- 
. eased   this   impounded 
>3, 000, 000  for   immediate 
listribution  instead   of 
)eing  held   for   10  years. 

10.  Had  been  spending 
lundreds  of  thousands   of 
lollars  for  newspaper,   T.   V., 
'adio  and   other  ads  to 
ittract  new  savings  deposits 
'rem  every  possible  source, 
[ad  widely  advertised   its 
lillions   in  new  deposits 

.s  they  came  in  so  as  to 
attract  more   deposits. 

11.  The  $42, 000, 000  of 


protection  against  U.  S. 
Goverrraent  confiscation. 

9.  Had  no  impound  of 
$3,000,000  to  be  held  for  10  years 
or  any  impound  of  any  am.ount  for 
any  time,  to  be  released  by  nev; 
savings  deposits. 


10.  Each  had  kept  its  merger- 
conversion  plans  as  a  "well  kept 
secret".  Had  not  desired  new 
deposits. 


11.  Every  new  deposit  "diluted' 


APPELLEE  LONG  BFACH  FEDERAL 


BOTH  TIIE  CLEVEL^iND  SAVINGS  SOCIETV 
SPRINGFIFIJ3  SAVINGS  SOCIETY 


new   savings  deposits  increased 
by  10  times  the  total  distri- 
bution to  all  savings 
depositors  nev.^  and  old  alike, 
and  increased  distribution  to 
every  individual  savings 
depositors  share  by  4  times. 


and  decreased  both  the  total 
distribution  arj:  all  individual 
savings  depositors  shares. 


CONCLUSION 


The  above  comp^irison  demonstrates  the  continuing  errors 
of  appellants.   They  have  blindly  applied  the  procedures  for  a 
solvent,  prosperous  and  grov:ing  association's  (Cleveland  and 
Springfield)  merger  to  the  desperate  and  precarious  plight  of 
appellee  Long  Beach  Federal  which  v^ithout  $^2, 000, 000  of  nev/ 
savings  deposits  could  not  have  survived  to  merge  vith  Equitable 
and  thereby  obtain  a  $9^500,000  surplus  to  distribute  to  all 
including;  the  new  savings  depositors  v/hose  deposits  and  faith 
created  the  surplus. 


■ 

I 


XVI. 

TI-rE  DISTRICT  COURT  HAS  JURISDICTION  OVER  TPEE 
CALIFORNIA  SAVINGS  AJ^ID  TjQM  COMP/IISSIOI^IER  TO 

PREVENT  HIM  FROM  VIOTATING  TPEE  U.  S.  CONSTITUTION. 

FEDEf^L  STATU^PES  A?!D  APPELIEE'S  FEDERAL  RIGHTS  IN 
THEIR  FFJDKRAL  SAVINGS  AMD  LOAN  ASSOCIATION 

A.   SUING  ^niE  CALIFORNIA  SAVINGS  AND  I/)AN  COMTvlISSIONER  DOES 
NOT  MAKE  THE  STATE  OF  CALIFORNIA  A  DEPENDANT 


ITie  District  Court  in  its  opinion  2^^  Fed.  Supp.  573 
at  590  held: 

"[16-18]  Tlie  Eleventh  Amendment  does  not  permit 
a  State  official  to  divest  one  of  riglats  federally- 
granted  or  created.   The  rights  of  the  shareholders 
in  Long  Beach  vzere  created  by  its  Federally-granted 
charter.  And  a  suit  against  an  official  of  a  State 
in  such  an  instance  (as  is  this)  is  not  a  suit 
against  the  State.   [Reagan  v.  Farmers'  Loan  &  Trust 

Co.  (i89''0  154  U.S.  362,  390-395,  1^  s.ct.  1047,  38 

L.Ed.  10^];  Sterling  etc.  v.  Constantin  et  al.  (1932) 
287  U.S.  378,  393-39^,  397-398,  53  S.Ct.  190,  77  L.Sd. 
375;  Ex  Parte  Young  (1908)  209  U.S.  123,  159-l60,  28 
S.ct.  Hi,  52  L.Ed.  71^].  The  property  having  been  de- 
posited in  this  court  under  the  interpleader  statutes, 
the  Eleventh  Amendment  does  not  prevent  the  Federal 
court  from  declaring  the  rights  and  obligations  of  the 
parties,  and  enjoining  the  California  Savings  and  Loan 
Commissioner  from  interfering  with  such  declared 
rights.   [In  re  Tyler  (l893)  1^9  U.S.  l64,  I3  S.Ct. 
785,  37  L.Ed.  689J.   The  State  having  consented  to 
suit  against  its  Savings  and  Loan  Commissioner,  it  is 
unnecessary  to  discuss  the  proposition  as  to  whether 
he  is  an  indispensable  party  or  a  necessary  party. 
Suffice  it  to  say  he  is  a  proper  party,  and  rightly 
so  in  this  interpleader  suit,  equitable  in  nature,  so 
that  this  court  may  finally  and 'effectively  dispose 
of  the  entire  controversy  v;hich  affects  some  60,000 
persons. " 


L 


The   District  Court  also  made  other  holdings  on  this  point 

Appellant  California  Savings  and  Loan  Commissioner  claims 
the  State  of  Calif orni;>  cannot  be  sued  in  Federal  Court  because  of 
tlie  Eleventh  Amendment  to  the  United  States  Constitution. 

But  the  State  of  California  is  nov/here  sued  or  named  as 
a  party  in  any  of  the  three  actions.   Nor  are  these  suits  against 
the  Savings  and  Loan  Ccmmlssioner  suits  against  the  State  of 
California. 

The  State  of  California  will  not  gain  or  lose  one  cent 
of  money  or  property  by  the  1,899  trial  court  judgments  nor  by 
any  judgment  given  or  refused  by  this  United  States  Court  of 

Appeals. 

66/ 

If  the  approximately  2.5  m.illion  — ^  of  Equitable  guarantee 

stock  held  by  the  United  States  Courts  is  distributed  equally  and 
pro  rata  to  all  Long  Beach  shareholders  as  specified  in  uhe 
Association's  Federal  Charter,  California  gains  or  loses  nothing. 

Also  if  the  pro  rata  shares  of  all  Long  Beach  share- 
holders vho  borrowed  on  their  savings  accounts  and  all  whose 
accounts  are  over  $10,000.00  each,  are  taken  from  them  and  given 
to  other  Long  Beach  shareholders  as  required  by  defendant  Federal 
Hom.e  Loan  Bank  Board,  et  al. ,  California  gains  or  loses  nothing. 

In  Johnson  v.  Lankf ord ,  2k5   U.  S.  5^1,  62  L.  ed  460 

(1918),  plaintiff  sued  the  banking  commissioner  of  Oklahoma  and 

his  surety  bonding  company  for  violation  of  plaintiff's  rights 
-       — 

1965  prices. 


mder  the  U.  S.  Const! bution  and  also  under  Oklahoma  law. 

'lalnbiff  alleged  thab  obher  deposibors  had  been  paid  and  he 

lad  been  excluded  from  paymenb  in  violation  of  his  Consbibutlonal 

Iglib  bo  equal  probecbion  of  bhe  lav^.  The  suib  was  filed  in  bhe 

f.  S.  Disbricb  Courb.   The  banking  commissioner  conbendcd  bhe 

luib  was  prohibibed  by  bhe  llbh  Amendmenb  bo  bhe  U.  S.  Constibu- 

;ion.  The  Disbricb  Courb  agreed  and  dismissed.  The  U.  S. 

>upreme  Courb  reversed  and  said  ab  U.  S.  page  5^15,  L.  ed .  page 

■63: 

"...  The  sole  quesbion  for  our  consideration, 
then,  is  v/hebher  bhe  cause  of  acbion  sbabed  is  one 
againsb  bhe  state,  of  which  the  disbricb  courb  has 
no  jurisdicbion. 

"...  bhe  acbion  is  nob  one  againsb  bhe  sbabe. 
To  answer  ib  obherwise  would  be  bo  asserb,  we  bhink, 
thab  whabever  an  officer  does,  even  in  conbravenbion 
of  bhe  laws  of  bhe  sbabe,  is  sbabe  acbion,  idenbi- 
fies  him  wibh  ib,  and  makes  bhe  redress  soughb  againsb 
him  a  claim  againsb  bhe  sbabe,  and  bherefore  pro- 
hibibed by  bhe  llbh  Amendmenb.   Surely  an  officer  of 
a  sbabe  may  be  delinquenb  wibhoub  involving  bhe  sbabe 
in  delinquency,  indeed,  may  injure  bhe  sbabe  by  de- 
linquency as  well  as  some  residenb  of  bhe  sbabe,  and 
be  amenable  bo  bobh. 

nd  furbher  ab  U.  S.  page  546,  L.  ed .  page  463: 

"...  immuniby  from  suib  was  a  'high  abbribube 
of  sovereignby--a  prerogabive  of  bhe  sbabe  ibself-- 
vhich  cannob  be  availed  of  by  public  agenbs  when 
sued  for  bheir  o\-m   borbs.'  And  ib  was  further  said: 
'The  11th  Amendm.ent  was  not  intended  to  afford  them 
[public  agents]  freedom  from  liability  in  any  case 
where,  under  color  of  their  office,  they  have  in- 
jured one  of  the  state's  citizens.'  ..." 

In  Griffin  v.  School  Bd .  of  Prince  Edward,  377  U.  S.  2l8, 
2  L.  ed.  2d  256  (1964),  the  U.  S.  Supreme  Court  said  at  U.  S. 
I 


page  228,  L.  ed.  page  263: 

"(c)   It  is  contended  that  the  case  is  an 
action  against  the  State,  is  forbidden  by  the 
Eleventh  Amendment,  and  therefore  should  be 
dismissed.   Tl^e  complaint,  however,  charged 
that  state  and  county  officials  v/ere  depriving 
petitioners  of  rights  guaranteed  by  the  Four- 
teenth Amendment.   It  has  been  settled  law 
since  Ex  Parte  Young,  209  US  123,  52  L  ed  71^, 
28  S  Ct  441,  13  LRA  NS  932  (1908),  that  suits 
against  state  and  county  officials  to  enjoin 
them  from  invi:ding  constitutional  rights  are 
not  forbidden  by  the  Eleventh  Amendment." 

I"  McNeill  V.  Southern  R.  Co.,  202  U.  S.  5^3,  50  L.  ed . 

1142  (1905),  the  corporation  commissioner  of  North  Carolina  v^as 

enjoined  by  the  U.  S.  District  Court  from  violation  of  laws  of 

the  United  States.  Tlie  corporation  commissioner  claimed  immunity 

from  suit  under  the  11th  Amendment  to  the  U.  S.  Constitution. 

The  U.  S.  Supreme  Court  affirmed  the  injunction  and  said  at  U.  S. 

page  558,  L.  ed .  page  1147: 

"...  But  three  questions  are  essential 
to  be  passed  upon.   They  are:  .  .  .  Second. 
V/hether,  as  to  the  individual  defendants  below, 
this  cause  in  fact  was  a  suit  against  the  state 
of  North  Carolina.   Third.  V/hether  the  order 
and  decision  of  the  corporation  commission  of 
North  Carolina,  and  the  statutes  of  that  state 
upon  which  the  sam.e  was  based,  were  void  because 
in  conflict  with  the  commerce  clause  of  the 
Constitution  and  the  act  of  Congress  to  regulate 
commerce . 


I 


iVnd  further  at  U.  S.  page  559,   L.  ed .  page  1147: 

"2.  We  think  the  real  object  of  the  bill^ 
may  properly  be  said  to  have  been  the  restraining 
of  illegal  interferences  with  the  property  and 
interstate  business  of  the  railway  company,  the 
asserted  right  to  interfere,  which  it  was  the 
object  of  the  bill  to  enjoin,  being  based  upon 
the  assumed  authority  of  a  state  statute,  which 


I 


the  bill  alle£;;:d  to  be  In  violation  of  rights  of 
the  railway  conpany  protected  by  the  Constitution 
of  the  United  'States.   In  this  aspect  the  suit  was 
not,  in  any  proper  sense,  one  against  the  state. 
(Oiting  authorities)." 

In  Reap;an  v.  I'armers  Loan  &  Trust  Co.  ,  154  U.  S.  362, 

ed .  1014  (189^1),  the  United  States  Supreme  Court  said  at 

page  390-39:5,  L.  ed.  page  1021-1022: 

"...  There  is  a  sense,  doubtless,  in  v^hich 
it  may  be  said  that  the  state  is  interested  in 
the  question,  but  only  a  governmental  sense.   It 
is  interested  in  the  well-being  of  its  citizens, 
in  the  just  and  equal  enforcement  of  all  its  laws; 
but  such  governmental  interest  is  not  the  pecuniary 
interest  v^hich  causes  it  to  bear  the  burden  of  an 
adverse  judgment.  Not  a  dollar  will  be  taken  from 
the  treasury  of  the  state,  no  pecuniary  obligation 
of  it  will  be  enforced,  none  of  its  property  af- 
fected by  any  decree  which  may  be  rendered.  .  .  . 

"Neither  will  the  constitutionality  of  the 
statute,  if  that  be  conceded,  avail  to  oust  the 
Federal  court  of  jurisdiction.  A  valid  law  m.ay 
be  ^'.rponp;fully  administered  by  officers  of  the  state, 
and  so  as  to  make  such  administratior:  an  1  Herbal 
burden  and  exaction  upon  the  individual.  .  .  .  They 
may  go  beyond  the  powers  thereby  conferred,  and  when 
they  do  so  the  fact  that  they  are  assuming  to  act 
under  a  valid  law  will  not  oust  the  courts  of  juris- 
diction to  restrain  their  excessive  and  illegal 
acts.  .  .  . 

"'In  these  cases  he  is  not  sued  as,  or  be- 
cause he  is,  the  officer  of  the  government,  but 
as  an  individual,  and  the  court  is  not  ousted  of 
jurisdiction  because  he  asserts  authority  as  such 
officer.  ...» 

"Nor  can  it  be  said  in  such  a  case  that  relief 
is  obtainable  only  in  the  courts  of  the  state.  For 
it  may  be  laid  down  as  a  general  proposition  that, 
whenever  a  citizen  of  a  state  can  go  into  the  courts 
of  the  state  to  defend  his  property  against  the 
illegal  acts  of  its  officers,  a  citizen  of  another 
state  may  invoke  the  jui^isdic tion  of  the  Federal 
couj?ts  to  maintain  a  like  defense.  A  state  cannot 
tie  up  a  citizen  of  another  state,  having  property 


rights  within  its  territory  invaded  by  unauthorized 
acts  of  its  o\7n  officers,  to  suits  for  redress  in 
its  ovm  courts.  .  .  . 

"V/e  need  not,  hovjever,  rest  on  the  general 
powers  of  a  Federal  court  in  this  resp(3ct  for  in 
the  act  before  us  express  authority  is  given  for 
a  suit  against  the  commission  to  accomplish  that 
which  v/as  the  specific  object  of  the  present  suit. 
Section  6  provides  that  any  dissatisfied  'railroad 
company,  or  other  party  at  interest,  mny  file  a 
petition'  'in  a  court  of  competent  jur:'.sdiction  in 
Travis  county,  Texas,  against  said  com^nission  as 
defendant.'  The  language  of  this  prov:.sion  is 
significant.   It  does  not  name  the  court  in  which 
suit  may  be  brou.ght.   It  is  not  a  court  of  Travis 
county,  but  in  Travis  county.   Tiie  language  differ- 
ing from  that  which  ordinarily  would  be  used  to 
describe  a  court  of  the  state  v/as  selected  ap- 
parently in  order  to  avoid  the  objection  of  an 
attempt  to  prevent  the  jurisdiction  of  the  Federal 
courts.   The  Circuit  Court  for  the  V/estern  District 
of  Texas  is  'a  court  of  competent  jurisdiction  in 
Travis  county.   Not  only  is  Travis  county  within 
the  territorial  limits  of  its  jurisdiction,  but  also 
Austin,  in  that  county,  is  one  of  the  places  at  which 
the  court  is  held.   23  Stat,  at  L.  35.   It  com»es, 
therefore,  within  the  very  terms  of  the  act.   It 
cannot  be  doubted  that  a  state,  like  any  other  govern- 
ment, can  v/aive  exemption  from  suit..  .  . 


"...  Our  conclusion  from  these  considerations 
is  that  the  objection  to  the  jurisdiction  of  the 
circuit  court  is  not  tenable,  and  this,  whether  we 
rest  upon  the  provisions  of  the  statute  or  upon  the 
general  jurisdiction  of  the  court  existing  by  virtue 
of  the  statutes  of  Congress,  under  the  sanction  of 
the  Constitution  of  the  United  States."   [Euiphasis 
added] 

In  Sterlinp:  v.  Constantin,  28?  U.  S.  378,  77  L.  ed  375 

(1932),  the  Governor  of  Texas  had  called  out  the  State  militia  to 

enforce  Texas  Railroad  Commission  orders  limiting  the  amount  of 

oil  that  could  bo  produced  from  plaintiffs'  oil  wells.  The  U.  S. 

District  Court  enjoined  the  Governor,  Texas  Railroad  Commission, 


and  other  Texas  officials  from  enforcing  said  odministrabive 
orders.  The  State  of  Texas  and  its  officials  claimed,  even  as 
the  California  Savings  and  Loan  Commissioner  claims  in  our  case, 
that  suit  in  the  U.  S.  Court  vas  prohibited  by  the  11th  Amend- 
ment to  the  U.  S.  Constitution.   The  U.  S.  Supreme  Court  ruled 
obhervase  and  said  at  U.  S.  pages  3^93-39^,  L.  ed .  pages  382-;583: 

"...  ThG   District  Court  had  jurisdiction. 
The  suit  is  not  against  the  State.  Tlie  applicable 
principle  is  that  where  state  officials,  purporting 
to  act  under  state  authority,  invade  rights  secured 
by  the  Federal  Constitution,  they  are  subject  to 
the  process  of  the  Federal  courts  in  order  that 
the  persons  injured  may  have  appropriate  relief. 
(Citing  9  U.  S.  Suprem.e  Court  Decisions)  .  .  . 

"...  The  jurisdiction  of  the  District  Court 
so  constituted,  and  of  this  Court  upon  appeal, 
extends  to  every  question  involved,  vhether  of  state 
or  federal  law,  and  enables  the  court  to  rest  its 
judgment  on  the  decision  of  such  of  the  questions 
as  in  its  opinion  effectively  dispose  of  the  case. 

and  further  at  U.  S.  pages  397-398,  L.  ed .  page  385: 

"if  this  extreme  position  could  be  deemed 
to  be  well  taken,  it  is  manifest  that  the  fiat  of 
a  state  Governor,  and  not  the  Constitution  of  the 
United  States,  would  be  the  supreme^law  of  the  land; 

"...  l/hen  there  is  a  substantial  shov/ing  that 
the  exertion  of  state  power  has  overridden  private 
rights  secured  by  that  Constitution,  the  subject  is 
necessarily  one  for  judicial  inquiry  in  an  appropriate 
proceeding  directed  against  the  individuals  charged 
with  the  transgression.   To  such  a  case  the  Federal 
judicial  povjer  extends  (art.  3,  §2)  and,  so  extending, 
the  court  has  all  the  authority  appropriate  to  its 
exercise .  .  .  . " 

and  further  at  U.  S.  page  ^0^,  L.  ed .  page  388: 

"...  Complainants  had  a  constitutional  right 


to  resorfc  to  the  Federal  court  to  have  the  validity 
of  the  Commission's  orders  judicially  determined. 
..."   [Emphasis  Added] 

In  }'>c  Parte  Youn^-^  209  U.  S.  12ji,  52  L  ed .  Yl^    (1908), 
the  U.  S.  District  Court  enjoined  the  Attorney  General  of  the 
State  of  Minnesota  from  enforcing  unconstltutlorjal  laws  of  that 
State.   Tlie  Attorney  General  claim.ed  the  action  v;as  one  against 
the  State  of  Minnesota  and  beyond  the  jurisdiction  of  the  U.  S. 
District  Court  because  of  the  11th  Amendment  to  the  U.  S.  Consti- 
tution.  The  U.  S,  Supreme  Court  held  otherwise  and  said  at  U.  S. 
pages  159-160,  L.  ed.  page  729: 

"...  The  act  to  be  enforced  is  alleged  to 
be  unconstitutional;   and  if  it  be  so,  the  use 
of  the  name  of  the  state  to  enforce  an  unconsti- 
tutional act  to  the  injury  of  complainants,  is  a 
proceeding  without  the  authority  of,  and  one  which 
does  not  affect,  the  state  in  its  sovereign  or 
governmental  capacity.   It  is  simply  an  illegal 
act  upon  the  part  of  a  state  official  in  attempting, 
by  the  use  of  the  name  of  the  state,  to  enforce  a 
legislative  enactment  which  is  void  because  un- 
constitutional.  If  the  act  which  the  state  attorney 
general  seeks  to  enforce  be  a  violation  of  the 
Federal  Constitution,  the  officer,  in  proceeding 
under  such  enactment,  comes  into  conflict  v^ith  the 
superior  authority  of  that  Constitution,  and  he  is 
in  that  case  stripped  of  his  official  or  represent- 
ative character  and  is  subjected  in  his  person  to 
the  consequences  of  his  individual  conduct.  The 
state  has  no  power  to  impart  to  him  any  immanity 
from  responsibility  to  the  supreme  authority  of 
the  United  States.  ...   If  the  question  of  un- 
constltuclonallcy,  with  reference,  at  least,  to  the 
Federal  Constitution,  be  first  raised  in  a  Federal 
court,  that  court,  as  we  think  is  shov/n  by  the 
authorities  cited  hereafter,  has  the  right  to  decide 
it,  to  the  exclusion  of  all  other  courts."   [Emphasis 
added  ] 

In  l£ind  V.  Dollar,  330  U.  S.  731,  91  L.  ed .  1209  (19^7), 
plaintiffs  were  suing  the  Chairman  and  Members  of  the  U.  S. 


Maritime  Commission.   The  action  was  for  the  return  of  corporate 

stock  o\7necl  by  plaintiffs,  but  in  the  possession  of  the  U.  S. 

Maritime  Commission.   The  District  Court  dismissed  because  the 

action  was  against  the  United  States.  But  the  U.  S.  Supreme 

Court  reversed  and  said  at  U.  S.  page  T^B,  L.  ed .  page  1216: 

"...  But  public  officials  may  become 
tort-feasors  by  exceeding  the  limits  of  their 
authority.  And  vhere  they  unlawfully  seize  or 
hold  a  citizen's  realty  or  chattels,  recoverable 
by  appropriate  action  at  law  or  in  equity,  he  is 
not  relegated  to  the  Court  of  Claims  to  recover 
a  money  judgment.  The  dominant  interest  of  the 
sovereign  is  then  on  the  side  of  the  victim  v/ho 
may  bring  his  possessory  action  to  reclaim  that 
which  is  wrongfully  withheld." 

B.   THE  STATE  OF  CALIFORNIA  KAS  CONSENTED  TO  SUIT  AGAINST 
THE  CALIFORNIA  SAVINGS  AND  IXiAN  COMVITSSION^R 


Just  as  in  Reap;an  v.  Farmers  Loan  &  Trust  Co.  ,  (supra, 
page  137  hereof),  Texas  had  consented  to  suit  against  the  Texas 
Railroad  Commission,  so  California  has  consented  to  suit  against 
the  California  Savings  and  Loan  Commissioner. 

California  Financial  Code,  Section  3238,  reads  in  part: 

"§3238.  Acts  of  copimissloner  subiect  to 
.judicial  review:   Time  for  commencement  of  pro- 
ceedings .   Every  order,  decision,  approval, 
certificate,  license,  permit,  or  the  denial  of 
any  approval,  certificate,  license  or  permit, 
or  other  official  act  of  the  commissioner  provided 
for  in  Articles  1,  2  and  4  of  Chapter  5,  Chapter  3, 
Sections  6430  to  6433,  inclusive,  and  Article  1, 
Chapter  I8,  of  this  division  is  subject  to  judicial 
review  in  accordance  with  law.  ..." 

Each  of  the  Commissioner's  actions,  orders,  permits. 


and  approvals  vere  made  and  done  by  the  Commissioner  under  the 
gathority  of  California  Financial  Code  sections  expressly  made 
judicially  reviewable  by  said  Financial  Code  Section  5258. 

The  "Order  Approving  Merger"  [Plaintiff's  Exhibit  "3-B"] 
,;as  made  under  the  authority  of  Financial  Code  §920;^  which  is 
part  of  Chapter  I8,  Article  1,  referred  to  in  said  §5258. 

By  the  Calif  or  :iia  Financial  Code  sections  authorizing 
the  merger  of  appellee  Long  Beach  Federal  a  mutual  Federal  savings 
and  loan  association  into  appellee  Equitable  a  California  State 
association,  the  State  of  California  expressly  consented  to 
federal  lav7  including  Federal  judicial  review  in  the  Federal 
:Jourts. 

California  Financial  Code  Sec.  9203  reads: 

" § 9203 .   Merger  or  consolidation  between 
domestic  associations  and  federal  associations 
permissible .  Any  one  or  more  domestic  associ- 
ations,  and  any  one  or  more  federal  savings  and 
loan  associations,  may  be  merged  into  one  of  such 
constituent  associations,  or  consolidated  into  a 
new  association,  domestic  or  federal,  with  or 
without  any  dissolution  or  division  of  the  funds 
or  property  of  any  of  them. " 

California  Financial  Code  Sec.  9205  reads  in  part: 

"§9205.   Cotnmissioner '  s  approval  required : 
Conformity  with  provisions  of  Qniced  States  laws 
ana  regulations  of  Federal  Home  Ijand  Bank  Board 
reauire"an  Any  mierger,  consolidation,  or  transfer 
made  pursuant  to  Sections  9203  and  9204  shall  be 
approved  by  the  commissioner,  .  .  .  and  with  respect 
to  any  constituent  federal  savings  and  loan  associa- 
tion, be  m.ade  in  conformity  with  the  provisions  of 
the  laws  of  the  United  States,  and  the  rules  and 
regulations  of  the  Federal  Home  Loan  Bank  Board  ap- 
plicable to  mergers,  consolidations,  and  transfers." 
t Emphasis  added] 


The  laws  of  ths  United  States  require  judicial  review 
Ln  the  United  States  Courts  of  any  merger  of  any  Federal  savings 
3nd  loan  association  if  the  Federal  association  asks  such  judicial 
[•eview. 

12  U.  S.  C.  1^15^1  (d)  reads  in  part: 

"...  Tl:.e  Board  shall  be  subject  to  suit  by 
any  Federal  s£3vings  and  loan  association  v^ith  re- 
spect to  any  matter  under  this  section  or  regula- 
tions made  thereunder,  or  any  other  lav   or  regu- 
lation, in  the  United  States  district  court  for 
the  district  where  the  home  office  of  such  associa- 
tion is  located,  and  may  be  served  by  serving  a 
copy  of  process  on  any  of  its  agents  and  mailing  a 
copy  of  such  process  by  registered  mail,  or  by  certi- 
fied mail,  to  the  Federal  Home  Loan  Bank  Board, 
Washington,  District  of  Columbia." 

The  merger  of  appellee  Long  Beach  Federal  into  appellee 
ilqui table  was  admittedly  a  ".  .  .  matter  under  this  section  [12 
J.S.C.  §  l^}-64]  or  regulations  made  thereunder,  ..." 

Two  of  the  three  actions  filed  in  the  U.  S.  District 
:^ourt  \:ere  expressly  brought  under  said  section  12  U.  S.  C. 
L464  (d)  (as  well  as  other  jurisdictional  statutes).   [IR  2-5; 

5R  3-7] 

The  third  action  No.  63-I23O-P.H.  was  originally  filed 

Ln  the  California  State  Superior  Court  as  No.  SOC  6367  in  the 

ijong  Beach  Branch  of  said  California  Court.   It  was  removed  from 

jaid  California  State  Court  to  the  Federal  Trial  Court  by 

appellants  Federal  Hom.e  Loan  Bank  Board  and  Federal  Savings  and 

X)an  Insurance  Corporation  pursuant  to  Federal  law  authorizing 

mch  removal  28  U.  S.  C.  §U4l-lH2.   [2R  1-184] 

By  such  removal  the  Federal  District  Court  acquired  all 


ihe  jurisdiction  of  the  California  State  Superior  Court  from 
/hich  said  action  No.  6[^,-12J>0-?Al.   was  so  removed.  Appellant 
:;alifornia  Savings  and  loan  Commissioner  was  made  a  party 
defendant  in  said  remov(5d  action  and  judgment  [2R  558-581; 
?R  601-612]  entered  against  him  therein.   [2R  914-915] 

He  admits,  ind£;ed  he  insists,  he  could  h£^ve  been  sued 
.n  the  California  State  Superior  Court.   But  the  Federal  Court 
.n  a  removed  action  acquires  all  jurisdiction  of  the  State  Court 
'rom  which  the  action  was  removed. 

In  Texas  &  P.  R.  Co.  v.  Humble,  I8I  U.  S.  57,  45  L.  ed . 

'^Y,    (U.  S.  Supreme  Court,  1901),  the  U.  S.  Supreme  Court  affirmed 

I  judgment  entered  in  the  U.  S.  trial  court  after  removal  of  the 

lase  from  a  State  Court.   Tlie  U.  S.  Supreme  Court  said  at  U.  S. 

)age  60,  L.  ed.  page  749: 

"This  action  was  brought  in  the  state  court, 
and  removed  on  defendant's  application.   That 
transfer  could  not  deprive  plaintiff  of  the  right 
secured  to  her  by  the  local  law  to  prosecute  the 
suit.  ..." 

In  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co., 

.96  U.  S.  239,  49  L.  ed.  462  (U.  S.  Supreme  Court,  1905),  the 

^  S.  Supreme  Court  said  at  U.  S.  page  250,  L.  ed .  page  467: 

"...  VTienever  a  right  is  given  by  the  law 
of  a  state,  and  the  courts  of  such  state  are  in- 
vested with  the  power  of  enforcing  such  rigjit,  the 
proceeding  may  be  removed  to  a  Federal  court  if 
the  other  requisites  of  removability  exist.  ..." 

.nd  further  at  U.  S.  page  255,  L.  ed .  page  469: 

".  .  .  In  the  exercise  of  that  pov/er  a  circuit 
court  of  the  United  States,  sitting  within  the  limits 
of  a  state,  and  having  jurisdiction  of  the  parties. 


is,  for  every  practical  purpose,  a  cou:^t  of  tYiat 
state.  .  .  .  It  is  not  to  be  implied  fi^om  the 
statute  in  question  that  the  state  intended  to 
exclude,  or  supposed  that  it  could  exclude,  from 
the  Federal  courts,  jurisdiction  of  an;/  suit  to 
which  the  judicial  power  of  the  United'  States 
extended . " 

In  Freeman  v.  Bee  Machine  Co. .  319  U.  S.  HkQ,   87  L.  ed . 

1509  (U.  S.  Supreme  Court,  19^12),  the  U.  S.  Supr-.-'eme  Court 

reversed  the  lower  courts  for  not  permitting  an  amendment  in  a 

removed  action.  The  U.  S.  Supreme  Court  said  a:  U.  S.  page  ^52, 

L.  ed.  page  1513- 

"...  The  jurisdiction  exercised  on  removal 
is  original.  .  .  .  Tlie  forms  and  modes  of  proceed- 
ing are  governed  by  federal  lav;  (citing  authorities) 
...  it  preserves  to  the  federal  District  Courts 
the  full  arsenal  of  authority  V7ith  which  they  have 
been  endowed.   Included  in  that  authority  is  the 
power  to  permit  a  recasting  of  pleadings  or  amend- 
ments to  complaints  in  accordance  v/ith  the  federal 
rules.   (citing  authorities)" 

The  stock  permit  "Permit  No.  IA-I7I"  (Plaintiff's 
5xhib  "j5-C2")  v/as  made  under  the  provisions  of  California 
financial  Code  §6^50  to  §6455.   Said  sections  are  specifically 
lamed  in  said  §5258  providing  for  judicial  review. 

Financial  Code  §11000,  reads: 

"§11000.  Rights,  papers,  and  privileges 
available  to  federal  associations  and  shareholders 
under  laws  of  State.   Every  federal  savings  and  loan 
association  incorporated  under  the  provisions  of  the 
Home  OTrRiers '  Loan  Act  of  1935^  as  now  or  hereafter 
amended,  and  the  holders  of  shares  or  share  accounts 
issued  by  any  such  association,  respectively,  have 
all  the  rights,  powers,  and  privileges,  and  are 
entitled  to  the  sam.e  exemptions  and  immunities 
granted,  respectively,  to  savings  and  loan  associ- 
ations organized  under  the  laws  of  this  State  and 
to  the  holders  of  investment  certificates,  memibershi^ 
shares,  or  guarantee  stock  of  domestic  associations. 


Tlie  State  of  California  and  the  California  Savings  and 
Loan  Commissioner  both  knew  that  In  dealing  with  Long  Beach 
Federal  Savings  and  Loan  Association  they  were  acting  upon  the 
Federal  rights  of  its  over  60,000  savings  depositors.   Such 
Federal  rights  arose  under  the  Long  Beach  Federal  charter,  Acts 
of  Congress,  and  Federal  regulations.  Federal  questions  requiring 
decisions  by  Federal  Courts  would  of  necessity  arise  in  any  merger 
of  Long  Beach  Federal  Savings  and  Loan  Association  into  Equitable 
Savings  and  Loan  Association,  a  California  State  savings  and  loan 
association.  By  California  Financial  Code  §920^  and  9303  such  a 
merger  was  authorized  and  required  ".  .  .  to  be  made  in  conformity 
with  the  provisions  of  the  laws  of  the  United  States.  .  ."  and  by 
Financial  Code  §11000  the  Federal  association  and  the  holders  of 
its  share  accounts  were  given  the  same  rights  of  judicial  review 
against  the  Savings  and  Loan  Commissioner  Including  judicial  review 
in  the  Federal  Courts  as  v/ere  given  to  domestic  associations  and 
their  depositors,  investors  and  mem.bers. 

The  State  of  California  submitted  itself  to  the  paramount 
Federal  authority  when  it  provided  for  the  merger  of  appellee  Long 
Beach  Federal  into  appellee  Equitable,  a  California  state  associ- 
ation. The  enabling  statutes,  California  Financial  Code  sections 
9203  and  9205  expressly  enact  that  all  such  mergers  ".  .  .be  made 
in  conformity  with  the  provisions  of  the  laws  of  the  United  States, 

By  such  enactment  the  State  of  California  submitted  Itself 
to  federal  law  and  its  officers,  including  appellant  Savings  and 


[joan  Commissioner  to  federal  judicial  review. 

In  Pardon  v.  Terminal  R.  of  Alabama  Docks  Depb..  377  U.  S, 

L84,  12  L.  ed.  2d  2^3  (196^0  the  State  of  Alabama  sought  to  escape 

:he  liability  to  federal  lav;  by  pleading  the  Eleventh  Amendment 

:o  the  U.  S.  Constitution.  But  the  U.  S.  Supreme  Court  held  that 

/hen  the  State  of  Alabama  contacted  federal  agencies  it  became 

jubject  to  suit  in  the  federal  courts.   The  U.  S.  Supreme  Court 

jaid  at  U.  S.  page  I96,  L.  ed .  page  2^2: 

"...  But  when  a  State  leaves  the  sphere  that 
is  exclusively  its  o\-m   and  enters  into  activities 
subject  to  congressional  regulation,  it  subjects 
itself  to  that  regulation  as  fully  as  if  it  were  a 
private  person  or  corporation.   (Citing  Authorities) 

•   •   • 

Appellant  Savings  and  Loan  Commissioner  must  believe  the 
ibove  decision  correct  as  he  cites  it  on  pages  1^-1^  of  his  brief. 

The  Eleventh  Amendment  and  the  Fourteenth  Am.endment  are 

)oth  equally  part  of  the  U.  S.  Constitution.   The  Fourteenth 

amendment  reads  in  part: 

"...  No  State  shall  make  or  enforce  any  lav 
which  shall  abridge  the  privileges  or  im.munities  of 
citizens  of  the  United  States;  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the 
laws."   [Emphasis  added] 

The  Eleventh  Amendment  does  not  and  cannot  confer  upon 

ippellant  Savings  and  Loan  Com.raissioner  immunity  from  suit  when 

le  violates  the  U.  S.  Constitution  or  federal  rights  conferred 

ipon  appellees  under  federal  statutes  in  their  federal  savings 

nd  loan  association. 


Such  "judicial  roviev  In  accordance  with  law"  (California 
financial  Code  §5258)  i-o  a  broad  and  comprehensive  consent  to 
iirlt  in  any  court,  Stat(3  or  Federal.   It  cannot  be  distorted  into 
1  limited  consent  for  suit  only  in  California  State  Courts.  V/hen 
;he  California  Legislati:re  wished  to  restrict  suits  against  the 
)avings  and  Loan  Commis:;ioner  to  California  State  Courts  it  has 
;ald  so  positively  and  explicitly. 

As  examples,  wlien  the  Commissioner  seizes  a  California 
)tate  association  provision  is  made  for  the  Association  to  seek 
;ourt  action.  Financial  Code  §9003  reads  in  part: 

' '§9003 .  \^/hen  asociation  permitted  to  com^nence 
action  to  enjoin  further  proceedings  by  commissioner : 
Authority  of  superior  court.  V/henever  the  comimissioner 
takes  possession  of  an  association's  property,  business, 
and  assets  pursuant  to  this  article,  the' association 
m.ay  vathin  30  days  after  the  taking  of  possession  com- 
mence an  action  in  the  superior  court  of  the  county  in 
which  the  principal  office  of  the  association  Is  locaced, 
~.    ',    T"   L Empha sis  added] 

When  the  California  Legislature  wanted  final  decisions 

.pon  the  first  hearing  of  a  matter  concerning  savings  and  loan 

ssociations  it  explicitly  so  provided.  Financial  Code  §7404 

eads: 

"§7^0^-   Same:   Review  by  supreme  Court: 
Modification  only  where  abuse  of  discretion.  An 
association  or  any  of  its  certificate  holders  or 
shareholders  aggrieved  by  the  action  of  the 
commissioner  in  determ.ining  the  rates  of  return 
on  shares  and  investmiOnt  certificates  may  at  any 
time  within  10  days  after  the  determination  of  the 
rates  apply  to  the  Supreme  Court  for  a  review  of 
the  commissioner's  determination.   The  commissioner's 
determination  shall  not  be  set  aside  or  modified 
unless  the  court  finds  that  the  commissioner  in  mak- 
ing his  determination  committed  an  abuse  of  dis- 
cretion."  [Emphasis  added] 


But  in  the  provisions  affecting  both  Federal  and  State 
BBvings  and  loan  associations  the  California  Le£;tslature  in  its 
;isdom  has  provided  not  for  reviev/  in  the  Superior  Court,  nor  in 
ihe  Supreme  Court,  nor  limited  to  any  State  Cour-t,  but  instead 
'or  "judicial  review  in  accordance  with  law"  (California  Financial 
)ode  §5258). 

The  U.  S.  Supreme  Court  in  Reap;an  v.  Farmers  Loan  & 

Vast  Co.  ,  15^  U.  S.  362,  '^Q   L.  ed.  1014  (l894),  interpreted  a 

luch  more  restrictive  provision  of  the  lav;  of  Texas.  The  U.  S. 

)upreme  Coart  said  at  U.  S.  page  392,  L.  ed .  page  1021: 

".  .  .  Section  6  provides  that  any  dissatisfied 
'railroad  company,  or  other  party  at  interest,  may 
file  a  petition'  'in  a  court  of  competent  juris- 
diction in  Travis  county,  Texas,  against  said  com- 
mission as  defendant.'   The  language  of  this  pro- 
vision is  significant.   It  does  not  name  the  cou.rt 
in  which  suit  may  be  brought.   It  is  not  a  court  of 
Travis  county,  but  in  Travis  county.  The  language 
differing  from  that  which  ordinarily  would  be  used 
to  describe  a  court  of  the  state  was  selected  ap- 
parently in  order  to  avoid  the  objection  of  an 
attempt  to  prevent  the  jurisdiction  of  the  Federal 
courts.   The  Circuit  Court  for  the  Western  District 
of  Texas  is  'a  court  of  competent  jurisdiction  in 
Travis  county.  Not  only  is  Travis  county  within 
the  territorial  limits  of  its  jurisdiction,  but  also 
Austin,  in  that  county,  is  one  of  the  places  at  which 
the  court  is  held.   23  Stat,  at  L.  35.   It  comes, 
therefore,  within  the  very  terms  of  the  act.   It  can- 
not be  doubted  that  a  state,  like  any  other  governm.ent, 
can  waive  exemption  from  suit.  ... 

The  California  Savings  and  Loan  Commissioner  has  ex- 
ressly  consented  that  the  U.  S.  District  Court  and  this  U.  S. 
ourt  of  Appeals  may  adjudicate  the  disputed  ovmership  of  the 
Iqaitable  guarantee  stock  in  the  possession  of  the  Clerk  of  said 
ourt.   Tlie  Order  Approving  Merger  [I2/12/63-I2  Plaintiff's 


dilbib  ";5-B"]  filed  as  part  of  said  Comailssionor 's  motion  bo 

Lsmiss  reads  in  parb: 

"6.  .  .  .  EQUITABLE  shall  make  disbribubion  of 
bhe  guaranbee  sbock  of  EQUITABLE  bo  bhe  shareholders 
of  LONG  BEACH  FEDE{^\L  in  accordance  with  bhe  berms 
of  bhe  'Merger  Agreemenb'  dabed  June  12,  196^,  and 
in  accordance  wibh  bhe  lawful  requirements  of  bhe 
Savings  and  Loan  Commissioner  including  bhe  berms 
of  bhe  stock  permit  respecting  said  guarantee  stock, 
but  sub.i'ect  to  the  lawful  orders  of  any  court  of 
com.petent  .jurisdic tlon  which  may  otherwise  control 
the  distribution  of  that  number  of  said  shares  of 
p;uarantee  stock  of  EOUITABTE  as  to  which  the  owner- 
ship and  entitlem.ent  are  in  dispute,  '^'   [Emphasis 
added  ] 

irther  the  permit  of  said  Commissioner  for  Equitable  to  issue 

lid  stock  [Plaintiff's  Exhibit  "3-C-2"]  reads  in  part: 

"Authorization:   Upon  .  .  .  consummation  of  the  merger 

in  accordance  with  the  provisions  of 
the  Order  Appro vin^^:  Merpier  by  the 
Savinp:s  and  Loan  Commissioner  of  the 
State  of  California  dated  August  2d,' 
1963,  Eoui table  Savings  and  Loan 
Association  is  a uthorized  bo  issue 
791, bbO  shares  of  its  One  Dollar  f^LOO) 
par  value  guarantee  Suock  to  the  with- 
drawable" sb-areho  Id  er  m.embers  of  Lonp; 
Beach  Federal  Savings  and  Loan 
Association  in  accordance  with  the  term.s 
of  Articles  VII  and  '/III  of  the  Merger 
Agreem.ent  of  June  12,  19q3.  •  ■  • 

[Emphasis  Added 

Part  of  which  reads: 


"This  Agreem.ent  is  not  intended  to  prohibit  any 
shareholder  member  of  Long  Beach  from  taking 
appropriate  action  to  exercise  such  rights,  if 
any,  which  he  may  have  to  contest  the  m.erits 
or  validity  of  the  plan  of  dissolution  of 
Long  Beach,  or  any  part  thereof,  incorporated 
herein."   [Plaintiff's  Exlrlbit  J-A-^-^,   Pg-  ^7] 
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The  affidavit  of  T.  A.  Gregory,  President  of  Ijong  Beach 
:^ederal  [2R  701-702;  3R  623-626]  discloses  that  the  California 
Savings  and  Tjoan  Commissioner  and  his  representatives  were 
.nformed  that  Federal  Court  actions  were  to  be  filed  by  the 
Shareholders'  Protective  Committee  of  Long  Beach  Federal  by 
jong  Beach  Federal,  and  by  Equitable  Savings  and  Loan  Association 
md  that  such  actions  would  include  U.  S.  District  Court  actions 
n  interpleader  with  the  Equitable  stock  deposited  in  Federal 
!ourt  in  such  actions. 

C.   TPIE  UNITED  STATES  COURT  WdlCE   HOLDS  PHYSICAL  POSSESSION 
OF  $9,500,000  OF  EQUITABLE  GUARANTEE  STOCK  DECIDES  ALL 
QUESTIONS  CONCERNING  THAT  STOCK 

The  California  Savings  and  Loan  Commissioner  on  the 

'8th  day  of  August,  196^,  m.ade  his  "Order  Approving  Merger". 

;qui table  Savings  and  Loan  Association  thereby  became  obligated 

0  issue  791,650  shares  of  its  guarantee  stock  to  Long  Beach 

'ederal  savings  shareholders.  Rut  by  the  express  terms  of  para- 

p:'aph  6,  page  J>,    of  said  Order  [Plaintiff's  Exhibit  "3-B";  3R 

)86-688]  the  issuance  of  said  stock  was: 

"6.  .  .  .  sub.iect  to  the  lawful  orders  of 
any  court  of  competent  .jurisdiction  which  m.ay 
othervrise  control  the  distrlbucion  of  that  number 
of  said  shares  of  guarantee  stock  of  EQUITABLE  as 
to  which  the  ownership  and  entitlement  are  in 
dispute. "   [Emphasis  added  J 

Equitable  was  sued  as  a  defendant  in  action  No.  SOC-63;67 


in  the  California  Superior  Court:  by  Elliott,  et  al.,  as  the  Share- 
holders' Protective  Committee  of  Tjong  Beach  Federal  [2R  7  and  I';)]. 
Equitable  as  plaintiff  thereupon  filed  its  o\m   action.  No.  63- 
1107"?. H.,  in  interpleader  in  this  U.  S.  District  Court.  V/ith 
said  complaint  Equitable  deposited  vith  the  Clerk  of  this  U.  S. 
Court  its  stock  certificate  for  said  791,650  shares.   [^R  I7A- 
17B] 

Thereby  this  U.  S.  District  Court  became  in  action 
63-1107~K:i.  "a  court  of  competent  jurisdiction  which  may  othen-zise 
control  the  distribution  of  that  number  of  shares  of  Equitable 
Guarantee  Stock  as  to  which  owr.srship  and  entitlement  are  in 
dispute. " 

Later  defendants  Bank  Board  and  Insurance  Corporation 
removed  from  the  California  Superior  Court  action  No.  SOC-6367 
commenced  in  that  Court  by  the  Shareholders'  Protective  Committee  o 
Long  Beach  Federal.   On  removal  said  action  became  No.  63-I23O- 
P.H.  in  this  U.  S.  District  Court.   [2R  1  to  l84]  By  orders  made 
in  all  three  actions  (No.  63-I23O-P.H. ,  No.  63-1107-P.Ii.  and 
63-IO72-P.H. )  this  Court  has  made  "lawful  orders"  disposing  of 
said  shares  of  stock. 

Thereby  the  U.  S.  District  Court  took  into  its  physical 
possession  and  custody  all  of  said  Equitable  guarantee  stock. 

As  the  coLU^t  having  actual  and  "lawful"  physical 
possession  and  custody  of  said  Equitable  stock,  said  U.  S.  District 
Court  is  the  only  court  authorized  to  make  decisions  concerning 
said  stock  and  its  distribution. 


I"  Ex  Parte  Tyler,    1^9  U.    S.    l6Jf,   JJ  v,.    ed.   689   (I89J;), 

a  State  officer  attempted   to  interfere  with  the  possession  of 

property  hold  by  Federal  Receiver.      Itie  U.    S.    District  Court 

promptly  enjoined   such  interference.      The  State  officers  objected 

that   such  v/as  a   suit  ag^^.inst   the  State  and   prohibited  by  the  11th 

Amendment   to   the  U.    S.    Constitution.      The  U.    S.    Supreme  Court 

rejected   this  contention  and   said  at  U.    S.    page   I86,   L.    ed .    page 

696: 

"...'...  and  uhen  one  [court]  takes  into 
its  jurisdiction  a  specific  thing,  that  res  is  as 
much  v/ithdrawn  from  the  judicial  povrer  of  the  other, 
as  if  it  had  been  carried  physically  into  a  different 
territorial  sovereignty.   To  attempt  to  seize  it  by 
a  foreign  process  is  futile  and  void.'  ..." 

and  at  U.  S.  page  I89,  L.  ed .  page  697: 

"...  ITae  legislature  of  a  state  cannot  de- 
termine the  jurisdiction  of  the  courts  of  the 
United  States,  and  the  action  of  such  courts  in 
according  a  remedy  denied  to  the  courts  of  a  state 
does  not  involve  a  question  of  povjer." 

and  further  at  U.  S.  page  I90,  L,  ed .  page  698: 

"...  vhere  a  suit  is  brought  against 
defendants  who  claim  to  act  as  officers  of  a 
state  and,  under  color  of  an  unconstitutional 
statute,  commit  acts  of  wrong  and  injury  to 
the  property  of  the  plaintiff,  to  recover  money 
or  property  in  their  hands  unlawfully  taken  by 
them  in  behalf  of  the  state;  or,  for  com.pensation 
for  damages;  or,  in  a  proper  case,  for  an  injunction 
to  prevent  such  wrong  and  injury;  or,  for  a  m.andamus 
in  a  like  case  to  enforce  the  performance  of  a  plan 
legal  duty,  purely  ministerial;  such  suit  is  not, 
within  the  meaning  of  the  [11th]  amendment,  an 
action  against  the  state." 

This  Ninth  Circuit  Court  of  Appeals  has  repeatedly 

affirmed  the  power  of  the  Federal  Courts  to  enjoin  California  State 


officials  from  inbcrf erring  vll;li  proporby  in  the  possession  of 

said  Federal  Courts.   Such  is  held  not  to  be  a  suit  against  the 

State  of  California. 

I^^  California  State  Board  of  Equalization  v.  Gor;p:in. 

191  P.  2d  726  (CA-9,  1951)  [Cert,  denied  ^12.   U.  S.  909,  96  L.  ed . 

680]  this  Ninth  Circuit  Court  of  Appeals  affirmed  an  injunction 

to  prevent  California  state  interference  with  a  Federal  Court's 

disposition  of  assets  in  the  custody  of  the  Federal  Court.   Our 

Ninth  Circuit  Court  of  Appeals  said  at  page  728: 

"...  The  process  of  dealing  with  state  tax 
assessments  is  one  essential  to  the  administration 
of  a  banlcruptcy  estate  and  does  not  amount  to  a 
suit  against  the  state.  Gardner  v.  New  Jersey, 
19^47,  329  U.  S.  565,  67  S.Ct.  467,  91  L.Ed.  504." 

and  further  at  page  730: 

"...  But  no  state  is  empowered  to  levy  taxes 
upon  the  process  of  the  courts  of  the  United  States 
or  to  impede  the  officers  of  court  in  an  essential 
.judicial  function.  .  .  .  The  Court  had  a  right  to 
protect  its  o\m   officers  in  the  discharge  of  their 
duties  laid  domi   by  Congress.   Oklahoma  v.  Texas, 
266  U.S.  298,  45  S.Ct.  101,  69  L.Ed  296  Id.,  268 
U.S.  472,  45  S.Ct.  609,  69  L.Ed.  1057."   [Emphasis 
added] 

In  California  State  Board  of  Eoual.  v.  Coast  Radio  Prod. 

228  F.  2d  520  (CA-9,  1955)  this  Ninth  Circuit  Court  of  Appeals 

again  made  the  same  holding  at  page  524  and  said: 

"...  Nor,  as  appellant  urges,  does  this 
proceeding  constitute  a  suit  against  the  state 


so  as  to  c 
Art.  XX   of 


ome  within  the  purvievz  of  Section  6, 
the  California  Constitution,  ■'-^'  since: 


L 


"'The  process  of  dealing  with  state  tax 
assessments  is  one  essential  to  the  administra- 
tion of  a  bankruptcy  estate  and^-does  not  amount 
to  a  suit  against  the  state.'   -^" 


•^TT — TT": 

"15.   California  State  Board  of  Equalization 

V.  Gogff.Ln,  9  Clr.,  1951,  191  F.2d  726,  728." 

Appelleo  Equitable  deposited  the  $9,500,000  —^ of 
Equitable  stock  with  tl.3  Clerk  of  the. District  Court  in  inter- 
pleader in  action  No.  63-IIO7-P.H.  ,  appeal  No.  20522.   ^j?her0by 
said  stock  became  in  the  custody  of  said  Federal  Court. 

Under  the  Federal  interpleader  statute  28  U.S.C.  §2361: 

"Such  district  court  shall  hear  and  determine 
the  case,  and  may  discharge  the  plaintiff  from 
further  liability,  make  the  injunctions  permanent, 
and  make  all  appropriate  orders  to  enforce  its 
.judgment.  "   [Emphasis  added] 


D.   IT  IS  NOT  NECESSARY  TO  NAMS  THE  CALIFORNIA  SAVINGS  AND 

LOAN  COMMISSIONER  AS  A  PERSONAL  DEFENDANT. 

In  most  of  the  authorities  previously  cited,  such  as 

iBnd  V.  Dollar,  33O  U.  S.  731,  91  L.  ed .  1209  (19^^7),  Ex  Parte 

Young,  209  U.  S.  123,  52  L.  ed.  71^  (1908),  and  others,  the 

actions  were  against  the  State  or  Government  officials  in  their 

official  capacities.   But  whatever  may  have  been  the  rule  under 

prior  law,  Federal  Rules  of  Civil  Procedure,  Rule  25,  v^as  amended 

in  1961,  by  adding  a  new  paragraph  (d)  (2)  which  reads: 

"(2)  I'/hen  a  public  officer  sues  or  is  sued 
in  his  official  capacity,  he  may  be  described  as 
a  party  by  his  official  title  rather  than  by  nam.e; 
but  the  court  may  require  his  name  to  be  added." 


67/ 

1953  prices. 


There  have  been  three  different  Callfcrnia  Savings  and 
Ijoan   Commissioners  in  office  since  I963.  A  fourth  nev7  commissioner 
will  take  office  in  I967. 

E.   THE  C0^J■1ISSI0MER '  S  AUIHORITIES  APPTY  C)]\1jY   TO  ACTIONS  TO 
RECOVER  MONEY  OR  PROPERTY  FROM  THE  STA^f'E  AND  DO  NOT  APPLY 
TO  OITR  THREE  CASES. 

The  Savings  and  Loan  Commissioner's  attorney  cites 
numerous  cases  that  a  State  cannot  be  sued  in  the  U.  S.  Courts 
without  the  State's  consent. 

In  every  case  so  cited,  the  State's  money  or  property 
was  directly  involved  by  the  judgment  sought.   In  6  of  the  cases 
the  State  itself  was  sued  and  named  as  a  party. 

Each  case  sought  to  compel  payment  of  State  money  or 
property  from  State  officers  to  plaintiffs  or  to  prevent  collection 
of  money  by  the  State.  All  sought  judgm.ents  requiring  the  State 
to  pay  or  refund  money  or  property. 

None  of  these  decisions  can  have  any  application  to  our 
cases. 

California  under  no  circumstances  can  o^/m  or  claim  any 
of  the  Equitable  guarantee  stock  in  the  registry  of  this  U.  S. 
Court.   California  will  not  be  one  cent  richer  or  poorer  regard- 
less of  \;ho  among  the  thousands  of  Long  Beach  Federal  savings 
shareholders  gets,  or  is  refused,  judgment  for  the  Equitable  stock 
held  by  the  Clerk  of  the  U.  S.  District  Court. 


Our  cases  arc  rleclded  by  the  line  of  U.  S.  Supreme  Court 
decisions  v;hich  hold  that  Government  officers  (State  or  Federal) 
who  violate  the  U.  S.  Constitution  cannot  claim  "sovereign 
immunity"  as  a  defense. 

Neither  "sovereign  immunity"  nor  the  PD-eventh  Amendment 
can  authorize  a  State  c ff icial  to  violate  both  the  State  and 
Federal  Constitutions  by  taking  the  property  of  one  group  of 
Long  Beach  Federal  savings  depositors  and  giving  it  to  another 
group,  contrary  to  Acts  of  Congress  and  the  Federal  Charter  of 
said  Association. 

F.   APPi^HLIAI^  CAIJFORNIA  SAVINGS  AND  LOAN  COr/iMISSIOI^IER 
MAKES  CLAIMS  ON  APPFAL  COT^ITRARY  TO  KIS  ANSV/SRS  TO 
THE  TRIAL  COURT. 

On  page  2H-   and  elsewhere  in  his  opening  brief  appellant 

California  Savin-gs  and  Loan  Commissioner  claims  only  $2.5  million 

(205,829  shares)  of  Equitable  stock  instead  of  the  entire  $9.5 

raillion  (791,650  shares)  are  "in  dispute"  in  these  actions.   He 

claims  his  consent  to  suit  contained  in  his  order  approving 

merger  is  limdted  to  the  205,829  shares.   His  order  reads  in  part; 

" '  .  .  .  subject  to  the  lawful  orders  of  any 
court  of  competent  jurisdiction  which  may  other- 
wise control  the  distribution  of  that  number  of 
said  shares  of  guarantee  stock  of  EOJJITABLE  as 
to  which  the  OTmership  and  entitlement  are  in 
dispute.'"  [Plaintiff's  Exhibit  "3-B"  and 
3R~686-688l 

But  appellee  Equitable  vras  sued  by  appellee  Shareholders' 


Protective  Committee  for   the  entire  791,630  shares.  And  Equitable 

as  plaintiff  deposited  the  entire  791,630  shares  in  the  U.  S. 
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District  Court  in  interpleader. 

Appellee  Equitable  as  plaintiff  in  case  No.  6^3-1107-?.  H. 

sued  all  defendants  for  declaratory  relief  as  to  the  entire 

791,650  shares.   Equitable 's  complaint  v/as  served  on  the 

Commissioner.   His  answ(i;r  reads  (a)  on  page  8,  lines  1  thjro'jgh  4 

[5R-681  and  684]: 

"...  admits  that  rights  of  former  share- 
holder members  of  Long  Beach  to  distribution  of 
791,650  shares  of  plaintiff's  guarantee  stock, 
said  to  have  a  value  of  $9,500,000  are  involved 
in  this  litigation;  ..." 

And  further  (b)  on  page  11,  lines  5  through  8  [J>R-   68I  and  684]: 

"...  admits  that  a  controversy  exists 
betvreen  some  of  the  parties  hereto  as  to  the 
distribution  of  the  791,650  shares  of  Equitable 
stock  said  to  have  a  value  of  aTDproximately 
$9,500,000,  ..." 

After  these  admissions  no  doubt  can  exist  that  791,650 

not  205,829  are  the  shares  "in  dispute".   This  mis-statemer.t  in 

said  appellant's  brief  that  "only  205,829  shares  are  in  dispute" 

demonstrates  the  errors  of  his  elaborate  attempts  to  confuse  the 

judgments  of  the  Trial  Court  disposing  of  stock.   All  stock  was 

in  dispute.   All  stock  was  in  court  subject  to  the  Court's  orders. 

All  stock  yet  held  by  Equitable  as  an  elisor  of  the  court  yet 

remains  subject  to  court  orders, 

""    $8/  Such  deposit  was  made  by  a  single  stock  certificate 
in  f  avor  of  "All  Savings  Shareholder  iMem.bers  Of  Lor^  Beach 
Federal  Savings  and  Loan  Association  As  Their  Respective  Shares 
And  Rights  May  Be  Finally  Decided  By  Final  Judgment".  [3R-17-A, 
17-B] 


The  October-December,  19^3  distribution  of  385,821 
shares  pursuant  to  stipulation  and  consent  order  resulted  from 
prior  orders  to  shoi;  cause  issued  by  both  State  rind  P'ederal 
Courts  and  served  upon  appellants  Bank  Board,  et  al.  ['^R   I8O-I90, 
IR  20^f-213,  2R  260-270  ] 

Appellants  sought  desperately  to  avoid  or  delay  hearings 
on  said  orders  to  shov;  cause.   [Transcript  -  October  21,  19^5, 
Pgs.  1-^2]  V/hen  unable  to  do  so  appellants  conceded  and 
stipulated  to  the  I963  distribution  of  $7,000,000  (585,821  shares) 

Then  only  did  the  "dispute"  as  to  the  585,821  shares 
end  and  such  shares  became  not  in  dispute. 

However,  appellants'  demands  that  this  Court  require 

Eouitable  to  divest  itself  of  Long  Beach  Federal's  assets  and 
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to  reconstitute.   Long  Beach  Federal  places  the  entire  791,^50 

shares  again  "in  dispute".   It  might  be  necessary  to  call  back 

some  or  all  of  the  585,821  shares  already  distributed  if  Long 

Beach   were  to  be  reconstituted.   Kov  this  could  be  done  after 

distribution  of  most  of  said  585,821  shares  am.ong  6o,000  Long 

Beach  Federal  savings  depositors  is  not  discussed  by  appellants. 

Yet  the  California  Savings  and  Loan  Commissioner  on 
page  12  of  his  brief  "adopts  the  appellate  brief  filed  in  these 
cases  by  appellants  Federal  Home  Loan  Bank  Board  and  Federal 
Savings  and  Loan  Insurance  Corporation. " 

Appellant  Commissioner's  brief  is  also  misleading  on 

page  30  where  he  states  "As  of  April  30,  I962,  Long  Beach  Federal 

69/  Opening;  Brief  of  appellants  Bank  Board,  et  al. , 
at  pages  4^  and  39,  etc. 


had  in  excess  of  $38  million  in  cash  on  hand  and  in  banks.  .  .  .  " 
[Plaintiff's  Exhibit  "6',  tab  4/30/62] 

The  same  exhibit  sl-iovs  that  Long  Beach  Federal  received 
over  $38,000,000  in  new  deposits  in  April. 

V/ithout  such  new  dciposits  there  would  have  been  IIO  CASH 
in  the  Association  by  tl'te  end  of  April.   Had  such  condition 
existed  the  resulting  run  would  have  closed  long  Beach  Federal 
forever. 

Appellant  Barik  Board's  brief  is  equally  misleading  on 
page  52,  Footnote  No.  38,  where  it  spealcs  of  Long  Beach  Federal's 
"liquidity  ratio".   Such  ratio  was  after  Long  Beach  Federal 
received  $38^000,000  of  nev7  savings  deposits  in  April,  I962.  An 
increase  from  about  $30,000,000  to  $68,000,000  in  one  month  is 
bound  to  result  in  "extraordinary  high  ratio  of  liquidity".   The 
new  savings  deposits  alone  saved  Long  Beach  Federal  from  financial 
ruin. 

CONCLUSION  TO  THIS  POIIMT 

The  California  Savings  and  Loan  Coirjnissioner  was  made 
a  party  defendant  in  these  actions  to  obviate  the  objection  made 
by  the  Federal  defendants  that  said  Commissioner  was  an  absent 
but  "indispensable  paj?ty.  " 

The  State  of  California  has  consented  that  said 
Comimissioner  may  be  sued  for  "judicial  review  in  accordance 
with  law".   The  Commissioner  himself  by  his  Order  Approving  Merger 


md  by  his  Stock  Permit  has  submitted  to  "the  lawful  orders 

Df  any  Court  of  competent  jurisdiction  which  may  otherv/ise  control 

the  distribution  of  .  .  .  said  guarantee  stock  of  Equitable". 

The  then  (19^3)  Commissioner  and  his  then  representatives 
mev7  v/hon  they  made  said  Order  Approving  Merger  that  Federal 
Interpleader  as  well  as  State  court  actions  were  expected.   The 
J.  S.  District  Court  having  physical  possession  of  the  stock 
certificates  issued  by  Equitable  certainly  has  jurisdiction  of 
:hG  Savings  and  Loan  ComiTiissioner  of  California  under  these 
circumstances. 


r 


XVII. 
SUr^r^ARY  JIIDGMKNT  V/AS  A  PT^OPER  METHOD 
FOR  THE  TRIAL  COURT  TO  DECIDE  THE  CASE. 

m  Ko  appellant  raises  any  question  in  any  of  their 

specifications  of  error  or  otherwise,  that  the  Trial  Court  should 
not  have  decided  the  case  upon  summary  judgment  procedure. 

L        Appellants  Federal  Home  Loan  Bank  Board,  et  al.,  at 
page  23  of  its  opening  brief  as  specification  of  error  "j"  assert 
that  the  District  Court  erred  in  not  granting  sujnmary  judgment  in 
favor  of  the  Board. 

^        Specification  "i"  on  the  same  page  asserts  that  the 
Coui^t  erred  in  granting  summary  judgment  against  the  Board.   But 
no  claim  is  made  anyi/here  in  any  of  any  appellant  briefs  that  there 
v;ere  any  disputed  issues  of  fact. 

Appellant  Savings  and  Loaji  Commissioner  "adopts"  the 
briefs  of  appellant  Bank  Board^  (at  page  12  of  his  opening  brief). 

The  basic  facts  upon  which  the  District  Court  rendered 
its  summary  judgment  were  not  only  undenied  but  were  matters  of 
judicial  notice  which  were,  and  are,  undeniable.   Both  the  Trial 
Court  and  this  Court  of  Appeals  take  judicial  notice  and  knowledge 
of  the  more  than  20  years  of  prior  litigation  betv/een  these  same 
parties.   Such  judicial  notice  and  knowledge  includes  both  the 
Court  and  Congressional  findings,  evidence,  testimony,  exhibits, 
hearings.  Congressional  Committee  Investigations,  reports  and 


7iL/ 
proceedings. 

Summary  judgments  based  upon  such  judicial  notice  and 
knowledge  have  been  repeatedly  used  to  determine  complicated 
banking  and  financial  li-.tigation  where  there  arc  no  disputable 
facts  and  issues  of  lav;  alone  are  presented. 

Among  such  casjjs  are: 

First  National  Bank  in  Billings  v.  First  Eank  Stock  Corp. , 

306  F,  2d  (CA-9,  1962)   was  an  action  by  four  banks  against  a 

Rank  Holding  Company  and  several  other  banks  to  prevent  a  sixth 

bank  from  violating  the  Bank  Holding  Act  by  openirig  a  branch.   The 

Trial  Court  decided  the  entire  case  on  motion  for  sammary  judgment. 

This  Court  said  at  page  939: 

"The  judgment  dismisses  the  action  on  the 
merits,  upon  appellees'  motion  for  summary  judgment 
on  both  counts.   The  decision  was  based  on 
affidavits,  a  pre-trial  order  embodying  some  77 
paragraphs  of  agreed  facts,  depositions  of  certain 
officers  of  Midland,  taken  by  appellants,  and 
testimony  of  the  president  of  one  of  the  plaintiff 
banks.   The  court  summarized  the  facts  in  its 
opinion,  determined  that  there  is  no  genuine  issue 
of  material  fact,  and  entered  judgment  accordingly. 
We  are  affirming. " 

And  further  at  page  9^2: 

".  .  .  In  the  banking  field,  as  elsewhere, 
courts  have  power  to  'pierce  the  corporate  veil' 
when  the  realities  require  it. 


"is  there  anything  in  the  record  showing 
that  there  is  a  'genuine  issue  as  to  any 
material  fact'  relating  to  this  contention 

Zo7  7: 

See  footnote   12   page  -"--^  hereof  for  citations 
regarding  judicial  knowledge  and  notice. 


(Rule  56  (c),  P.  R.  Civ.  P.)?  We  find  nothing 
so  showing.  ..." 


\i)d   farther  at  page  9^3: 


b 


"Under  these  circumstances,  unless  appellants 
made  an  evidentiary  shov;ing  which,  if  £.ccepted, 
could  be  held  by  a  trier  of  fact  to  pe^'nit  a 
contrary  conclusion,  there  was  no  genuj.tie  issue 
of  fact  to  be  tried.   Under  Rule  5S,  F.R.Civ, P. , 
if  defendants  make  a  showing  that  would  entitle 
them  to  judgment  unless  contradicted,  the 
plaintiffs  then  have  a  duty  to  show  that  such 
contradiction  is  possible;  they  cannot  rest 
upon  the  allegations  of  their  complaint.   The 
whole  purpose  of  Rule  ^6   would  be  frustrated  if 
they  could. 

"Here,  no  such  showing  was  made  by  appellants. 


"...  If  they  had  other  evidence,  the  time 
had  arrived  to  produce,  not  necessarily  all  of 
it,  but  a  least  enouf^h  to  show  a  genuine  issue 
of  fact  to  be  tried. 


In  U.  S.  v.  Mt.  Vernon  Milling  Co.,  3^5  F.  2d  W4   (CA-7, 

■9^5),  the  United  States  failed  to  m.ake  sufficient  opposition  to 

I  motion  for  summary  judgment  against  it.   The  Trial  Court  entered 

jumiiiary  judgment  and  the  United  States  Court  of  Appeals  for  the 

'th  Circuit  affirmed  and  said  at  page  ^04: 

"Plaint iff -appellant,  the  United  States  of 
America,  brought  this  action  on  behalf  of  the 
Commodity  Credit  Corporation,  hereinafter 
sometimes  called  'CCC,  to  recover  damages  ..." 

ind  further  at  page  405  and  ^l-06: 

"Relying  on  the  pleadings,  including  its 
own  answer  denying  that  plaintiff  was  damaged 
as  a  result  of  defendant's  conduct;   ansv;ers 
to  interrogatories;   and  affidavit  of  Dr.  Ferrari, 
[Defendants  moved  for  Summary  Judgment] 


"...  At  this  point  in  the  proceedings, 
something  more  was  required  of  the  plaintiff 
beyond  bare  allegations  and  conclusions  of 
its  complaint  to  show  the  existence  of  an 
issue  as  to  a  material  fact  to  prevent  grant 
of  a  motion  fo.f  summary  judgment.   First 
National  Bank  j.n  Billings  v.  First  Bank  Stock 
Corp.,  9  Cir.,  1962,  306  F.2d  957,  9^3. 

"[5]  Contentions  dispositive  of  the  case 
were  not  in  di5;pute.   The  District  Court 
correctly  concJ.uded  that  there  was  no  genuine 
issue  as  to  any  material  fact  necessitating 
a  trial.   Charles  A.  Lawes  Co.  v.  Detex 
Watchclock  Corp.,  7  Cir.,  I962,  300  F.  2d 
393,  395.   To  oppose  the  motion  successfully, 
plaintiff  was  obliged  to  come  forward  with 
evidence  to  show  the  existence  of  a  conflict. 
Repsold  V.  New  York  Life  Ins.  Co.,  7  Cir., 
195^,  216  F.  2d  479,  ^83;   Robson  v.  American 
Casualty  Co.  of  Reading  Pa.,  7  Cir.,  I962,  304 
F.  2d  656." 

\nd   further  at  page  407: 

"[4]  Intangible  speculation  does  not 
raise  an  issue  of  material  fact.   Chesapeake 
&  Ohio  Ry.  Co.  v.  International  Harvester 
Co.,  7  Cir.,  1959,  272  F.  2d  139,  1^2." 

Appellant's  affidavits  re  summary  judgment  failed 

completely  to  show  any  personal  knowledge  of  any  affiant  which 

rould  be  admissable  in  evidence. 

Federal  Rules  of  Civil  Procedure  56  (e)  reads  in  part; 

"Rule  56. 

"SUMMARY  JUDGMENT 


"  (®)  Form  of  Affidavits;   Further ^ Testimony; 
Defense  Required.   Support iiig  and  opposing 
affidavits  shalT^be  made  on  personal  knowledge, 
shall  set  forth  such  facts  as  would  be  admissible 
in  evidence,  and  shall  show  affirmatively  that 
the  affiant  is  competent  to  testify  to  the  matters 
stated  therein  ..." 


None  of  the  afiildavits  state  or  show  that  any  of  the 
.ffiants  is  competent  tc  testify  on  the  matters  stated  therein, 
ppellant  Savings  and  Loan  Commissioner's  affidavit  was  sv/orn  to 
ly  the  Commissioner  who  was  not  even  in  office  at  the  time  of  the 
latters  related  in  his  affidavit.   Nor  can  appellants  rely  upon 
he  affidavit  of  their  ci.ttorney  Vilfand. 

Similar  affida\'its  have  been  held  valueless  on  a  Motion 
or  Summary  Judgment. 

In  Hoston  v.  J.  R.  V/atkins  Company,  300  F.  2d  869  (CA-9, 

962)  the  U.  S.  Court  of  Appeals  for  the  Ninth  Circuit  said  at 

age  870 : 

"...  Watkins'  affidavit  in  support  of  the 
motion  does  not  comply  v;-ith  Rule  56  (e),  F.  R.  Civ. 
P.   It  was  made  by  Watkins'  counsel,  who  obviously 
did  not  have  personal  knowledge  of  most  of  the 
things  that  he  referred  to,  and  whose  testimony 
would  not  have  been  admissible  in  evidence  at  the 
trial.  ..." 

In  Chambers  v.  United  States,  357  F.  2d  2^[^  (CA-8,  I966), 

he  8th  Circuit  Court  of  Appeals  approved  the  above  decision  of 

his  9th  Circuit  Court  of  Appeals  and  said  at  page  228: 

"[5]  The  statement  of  the  Assistant 
United  State  Attorney,  based  as  it  is  upon 
information  furnished  by  others,  obviously 
does  not  comply  with  Rule  ^6   (e)  and  does  not 
constitute  admissible  evidence.   It  is,  there- 
fore, not  entitled  to  and  will  be  given  no 
consideration  here.   Hoston  v.  J.  R.  Watkins 
Co.,  300  Fc  2d  869,  870  (9th  Cir.  I962)." 

In  Paramount  Pest  Control  Service  v.  United  States,  304 
'.  2d  115  (CA-9,  1962)  the  Court  of  Appeals  for  the  Ninth  Circuit- 
aid  at  pages  II6  and  117: 


"  .  .  o  Rale  56  (e),  Federal  Rules  of  Civil 
Procedure,  ?8  U. S.C.A.,  permitG  the  use  of 
affidavits  in  support  of  or  in  opposition  to  a 
motion  for  sujiimary  judgment,  but  also  I'oquires 
that  the  facts  stated  in  them  be  admisc-.ible  in 
evidence  upon  a  trial.   Obviously  then,  it  was 
incumbent  upon  the  court  to  determine  v.'iebher 
the  proffered  proof  would  be  admissible  in 
evidence,  and  if  it  clearly  infringed  uf)on  the 
parol  evidence  rule  then  there  v;as  no  alternative 
save  ^to  reject  it.   Ford  v.  Luria  Stee}"&  Trading 
TTorp.,  I92^'7~2'dr880   (8th  Cir.  1951);  ..." 
(Pinphasis  added) 

Federal  Rules  of  Civil  Procedure,  Rule  ^}6   (e)  further 

eads  in  part: 

"  o  .  .  "When  a  motion  for  summary  judgment 
is  made  and  supported  as  provided  in  this  rule, 
an  adverse  party  may  not  rest  upon  the  mere 
allegations  or  denials  of  his  pleading,  but  his 
response,  by  affidavits  or  as  otherwise  provided 
in  this  rule,  must  set  forth  specific  facts 
shov/ing  that  there  is  a  genuine  issue  for  trial. 
If  he  does  not  so  respond,  surniiiary  judgment,  if 
appropriate,  shall  be  entered  against  him.  As 
amended  Jan.  21,  I963,  eff »  July  1,  196;^. " 

Appellants  failed  to  show  any  facts  or  testimony  which 
Duld  create  any  genuine  issue  of  fact  for  trial. 

The  real  issues  of  these  appeals  are, can  appellants 
iolate  the  act  of  Congress,  the  Settlement  Agreement,  and  appellee 
Dng  Beach  Federal ' s  Charter  which  all  require  equal  and  pro  rata 
Lstribution  among  all  Long  Beach  Federal  savings  depositors. 

Appellants  insist  upon  an  unequal  and  preferential 
Lstribution  forfeiting  some  depositors  and  giving  such  forfeited 
^posits  to  other  favored  depositors  in  violation  of  the  foregoingo 


CONCTIJSIQN 

The  U.  S.  Trial  Courb  has  ruled  appellants'  secret  and 
ex  post  facto  forfeitures  and  penalties  "are  illegal  and  void, 
and  that  the  action  of  the  Bank  Board  in  'insi^.ting*  on  them  as 
a  condition  of  the  merger  vjas  arbitrary  and  contrary  to,  and 
without  authority  in,  lav7."   [2^3  P.  Supp.  578,  at  593  (Appx.  I-a 
hereof.]  This  ruling  is  by  the  same  Trial  Judg:)  v/ho  has  heard 
these  (and  prior)  cases  between  appellants  and  appellees  for  over 
20  years.   The  U.  S.  Trial  Court,  in  hearing  and  denying  ap- 
pellants' request  for  enforcement  of  their  forfeitures,  took 
testimony  and  received  evidence.  He  also  considered  thousands 
of  pages  of  exhibits.  Congressional  investigations,  sworn  testimony 
of  appellants'  chairman.  Board  members  and  counsel.  He  also 
considered  the  hundreds  of  pages  of  court  reporters'  transcripts 
of  the  mass  meetings  of  appellee  Long  Beach  Federal  savings 
depositors  held  in  the  Long  Beach  Municipal  Auditorium.  He  had 
before  him  hundreds  of  pages  of  correspondence  signed  by  ap- 
pellants and  appellees  [Plaintiff's  et  al.  Exhibits  21-Al  thru 
72E].  From,  all  this  mass  of  evidence  as  well  as  affidavits  for 
summary  judgment,  he  m.ade  his  findings  and  decision. 

That  no  savings  depositor  will  accept  appellants' 
forfeitures  nor  objects  to  the  Court's  decision  demonstrates  its 
justice  and  fairness. 

The  gross  inequity  of  appellants'  secret  forfeitures 
and  penalties  is  demonstrated  by  the  refusal  of  all  Long  Beach 


Federal  savings  depositors  who  might  benefit  the:-'eby  to  acceot 
any  of  the  forfeited  stock.     None  have  joined  with  appellants 
in  these  appeals. 

Itie  Bank  Board  has  shown  this  Court  of  Appeals  no 
reason  or  justification  for  excluding  any  sharehclder  from  equal 
and  pro  rata  distribution. 

In  Joint  Anti-Fascist  Refugee  Com,  v.  lAcGrath,  3^1  U.  S, 

123,  95  L.  ed.  8l7  (1951)  Mr.  Justice  Frankfurter  said  in  his 

concurring  opinion  at  page  171  U.  S.,  85^  L.  ed.: 

"...  'The  plea  that  evidence  of  guilt  must 
be  secret  is  abhorrent  to  free  m.en,  because  it 
provides  a  cloak  for  the  m.alevolent,  the  mis- 
informed, the  mxeddlesome,  and  the  corrupt  to  play 
the  role  of  informer  undetected  and  uncorrected.' 
[Citing  authorities]  Appearances  in  the  dark  are 
apt  to  look  different  in  the  light  of  day. 

"Man  being  what  he  is  cannot  safely  be  trusted 
with  complete  im_munity  from,  outward  responsibility 
in  depriving  others  of  their  rights.  At  least  such 
is  the  conviction  underlying  our  Bill  of  Rights  .  .  .  " 

In  Yick  Wo  v.  Hopkins,  llB  U.  S.  356,  30  L.  ed .  220 

(l886),  the  U.  S.  Supreme  Court  said  at  U.  S.  page  370,  L.  ed. 

page  226: 

"...  For,  the  very  idea  that  one  man  may  be 
compelled  to  hold  his  life,  or  the  means  of  living, 
or  any  m^aterial  right  essential  to  the  enjoyment  of 
life,  at  the  mere  will  of  another,  seem.s  to  be 
intolerable  in  any  country  v;here  freedom  prevails, 
as  being  the  essence  of  slavery  itself." 


71/  See  page  130   hereof. 


and  further  at  U.  S.  page  3^73,  L.cd.  page  227: 

"...  and,  when  we  remember  that  this  action 
or  non-action  may  proceed  from  enmity  or  prejudice, 
from  partisan  zeal  or  animosity,  from  favoritism 
and  other  improper  influences  and  motives  easy  of 
concealment  and  difficult  to  be  detected  and  exposed, 
it  becomes  unnecessary  to  suggest  or  comment  upon 
the  injustice  capable  of  being  wrought  under  cover 
of  such  a  pov7er,  for  that  becomes  apparent  to  every 
one  who  gives  to  the  subject  a  moment's  considera- 
tion.  In  fact,  an  ordinance  which  clothes  a  single 
individual  vrith  such  pov/er  hardly  falls  within  the 
domain  of  law,  and  we  are  constrained  to  pronounce 
it  inoperative  and  void." 

In  Ochoa  v.  Hernandez  Y  Morales,  230  U.  S.  139,  57  L.ed 

1427  (1913),  the  U.  S.  Supreme  Court  said  at  U.  S.  page  I6I,  L.ed 

page  U37: 

"V/ithout  the  guaranty  of  'due  process'  the 
riglit  of  private  property  cannot  be  said  to  exist, 
in  the  sense  in  v^hich  it  is  knov/n  to  our"  laws. 
The  principle,  knowTi  to  the  common  law  before 
Magna  Charta.  was  embodied  in  that  Charter  (2  Coke, 
Inst.  45,  50),  and  has  been  recognized  since  the 
Revolution  as  am.ong  the  safest  foundations  of  our 
institutions.  V.Tiatever  else  m.ay  be  uncertain 
about  the  definition  of  the  term  'due  process  of 
law',  all  authorities  agree  that  it  inhibits  the 
takinp;  of  one  man's  property  and  Rivinp:,  it  to 
another,  contrary  to  settled  useages  and  modes 
of  procedure,  and  without  notice  or  an  opportunity 
for  a  hearing."   [Emphasis  added] 


Appellants  have  shovm  no  basis  whatsoever  for  reversal 
of  any  l899  judgments  made  and  entered  by  the  District  Court.  All 
said  1899  separate  judgments  should  be  affirmed. 

Respectfully  submitted, 

CHARLES  K.  CHAPMAN 

CHARLES  K.  CHAPMAN,  Attorney  for  Appellee  Long  Beach 
Federal  Savings  and  Loan  Association. 

GEORGB  IL    TRPJm^L 

GEORGE  VJ.  TRAM.ELL,  Attorney  for  Shareholders' 
Protective  Committee. 


Rl^FERENCK  TO  APPENDIX  I  -  II  -  III 

Appellees'  Appc^ndix  I,  Appendix  II,  and  Appendix  III 
re  each  separately  bound  under  separate  covers. 

Appendix  III  is  the  196O  Report  of  the  Congressional 
Dinmittee's  Investigation  of  Appellants'  seizure  of  Long  Beach 
3deral  Savings  and  Loan  Association. 

Appendix  I  contains,  among  other  things,  a  printed 
id  bound  copy  of  the  opinion  of  the  District  Court,  233  F. 
iPP*  578  attacked  by  these  appeals.  A  complete  index  of  Appendix 
is  page  (i)  thereof. 

Appendix  II  contains,  among  other  things,  the  more  than 
)-page  class  action  Judgment  containing  l899  separate  judgments 
itered  by  the  Trial  Court  in  favor  of  the  several  thousand 
)rfeited  savings  depositors. 


CI'ETIFICATE 

I  certify  that,  in  connection  with  the  preparatjon  of 
his  brief,  I  have  examined  Rules  l8  and  19  of  the  United  States 
ourt  of  Appeals  for  the  Ninth  Circuit,  and  that.,  in  my  opinion, 
he  foregoing  brief  is  in  full  compliance  with  those  rules;  except 
hat  it  exceeds  80  pages  in  length.  Application  for  leave  to 
ile  it  notwithstanding  is  made  separately. 

CRARLKS  K.  CIIAPRAN 


CHARL5;S  K.  CMPMK,  Attorney  for 
Appellee  Long  Beach  Federal  Savings 
and  Loan  Association 
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EQUITABLE  SAVINGS  &  LOAN  ASSOCIATION, ET  AL., 
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ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA 
(NOW  CENTRAL  DISTRICT  OF  CALIFORNIA) 


BRIEF  FOR  INTERVENOR  N.  JOSEPH  ROSS 


Prelimlnaiy  Statement 

Intervener  N.  Joseph  Ross  (hereinafter 
"Ross")  one  of  the  shareholder  members  of  Long  Beach 
Federal  Savings  and  Loan  Association  (hereinafter 
"Long  Beach")  was  permitted  to  Intervene  in  the 
trial  court  and  participated  In  the  proceedings 
culminating  In  the  summary  Judgment  to  which  the 
present  appeal  Is  directed,   (See  Order  Permitting 
Intervention  of  N.  Joseph  Ross  filed  January  29, 
1964,  Transcript  506) 

It  Is  the  position  of  Intervener  Ross  that 
the  Judgment  herein  appealed  from  should  be  af- 
firmed. 

Intervener  Ross  does  not  believe  It  neces- 
sary or  appropriate  to  respond  to  all  of  the 
assertions  made  by  appellants,  as  these  matters 
will  no  doubt  be  covered  by  the  briefs  to  be 
filed  by  the  various  appellees. 

We  believe  it  may  be  helpful,  however,  to 
focus  attention  on  a  few  aspects  of  the  case  which 
warrant  particular  emphasis. 
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ARGUMENT 

THE  RIGHT  TO  PRO  RATA  DISTRIBUTION  ANTE- 
DATED THE  MERGER  AGREEMENT  AND  COULD  NOT 
BE  DESTROYED  BY  THAT  ARGUMENT. 


The  right  to  pro  rata  distribution  among 
the  shareholder  members  of  Long  Beach  Is  founded. 
Inter  alia,  on  the  Charter  of  Long  Beach,  the 
Settlement  Agreement  and  the  mutual  nature  of  an 
Association  such  as  Long  Beach  under  Federal  law. 
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Ao   The  Charter 

The  Charter  of  Long  Beach,  and  particularly 

Section  9  thereof,  provides  jn  part: 

"...All  holders  of  share  accounts 
shall  be  entitled  to  equal  distribution 
of  net  assets,  pro  rata  to  the  value  of 
their  share  accounts  In  the  event  of 
voluntary  or  Involuntary  liquidation, 
dissolution  or  winding  up  the  associ- 
ation." (Emphasis  added.) 

We  do  not  believe  the  Federal  Home  Loan 
Bank  Board  (hereinafter  "Bank  Board")  has  the 
power  to  abrogate  that  provision. 

Nor  would  the  existence  of  such  power  in 
the  Bank  Board  be  consistent  with  the  rights  of 
Intervenor  and  other  shareholder  members  of  Long 
Beach,  including  their  constitutional  rights  of 
due  process  and  equal  protection  and  to  be  secure 
against  the  impairment  of  contractual  obligations. 
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Trelgle  v.  Acme  Homestead  Association, 

297  U.S.  189  (1936), 
Huntington  v.  National  Savings  Bank; 

96  U.S.  388  (1878), 

Hamilton  National  Bank  v.  District  of 
Columbia, 

156  F.  2d  843,  846  (C.A.  Dlst.  of 

Col.,  1946), 
Intermountaln  Building  &  Loan  Ass'n. 
V.  Gallegos, 

78  F.  2d  972  (C.A.  9,  1935). 

In  Hamilton  National  Bank  v.  District  of 
Columbia,  supra,  the  court.  In  holding  that  a 
difference  In  treatment  by  the  taxing  authorities 
of  National  Banks  and  State  Banks  was  an  Illegal 
discrimination,  observes  (156  F.2d  846): 
"...The  matter  before  us  Is  the 
validity  of  an  administrative  action, 
and  the  scope  of  the  power  of  classi- 
fication by  an  administrator  under  a 
statute  is  obviously  much  less  broad 
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than  Is  the  power  of  the  Congress  In  the 
first  Instance o  While  an  Interpretative 
administrative  regulation  consistent  with 
the  statute  has  great  weight,  one  which 
•operates  to  create  a  rule  out  of  harmony 
with  the  statute.  Is  a  mere  nullity, •   We 
do  not  think  that  an  administrative 
officer  can  restrict  a  statutory  term 
such  as  "Incorporated  savings  bank*  by  a 
definition  having  no  relation  to  savings 
deposits  or  accounts o  He  cannot  elim- 
inate by  administrative  definition,  from 
the  statutory  provision  some  Institutions 
Identical  in  all  respects  related  to 
savings  deposits  with  institutions  in- 
cluded in  his  definition 0  Hj_s  attempt  to 
do  so  is  invalid  as  not  in  harmony  with 
the  statute. " 

Likewise,  in  the  instant  case  the  Bank  Board 
may  not  eliminate,  by  administrative  action,  the 
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right  of  shareholders  to  participate  pro  rata 
In  the  distribution  of  the  Equitable  stock. 
The  Board's  attempt  to  do  so  is  Invalid  as  not 
In  harmony  with  the  Charter. 

In  an  attempt  to  avoid  the  effect  of  the 
Charter  provisions,  appellants  argue  that: 

1.  Section  9  of  the  Charter  does 
not  apply  to  a  "merger",  and 

2.  The  provisions  of  the  Charter 
were  superseded  by  the  terms  of  the 
merger , 

The  forper  argument  Is  predicated  on  what 
we  believe  to  be  a  strained  and  unnatural  reading 
of  the  Charter. 

As  for  the  suggestion  that  the  merger 
agreement  supersedes  the  Charter,  we  do  not 
believe  that  the  fundamental  rights  of  the  Long 
Beach  members  could  thus  be  abrogated  by  mere 
flat.   It  must  be  remembered  that  the  right  to 
pro  rata  distribution  Is  not  a  mere  ancillary 
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right  but  one  which  goes  to  the  very  heart  of 
the  Charter. 

In  relying  upon  the  provisions  of  the 
Merger  Agreement  which  were  inserted  at  the 
instance  of  the  Bank  Board,  appellants  are  in 
effect  attempting  to  lift  themselves  by  their 
own  bootstraps.   The  fact  is  that  the  provisions 
of  the  Merger  Agreement  in  question  were  and  are 
a  nullity  and  were  properly  stricken  when  chal- 
lenged in  the  very  proceedings  contemplated  by 
the  Merger  Agreement  itself. 
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B.   The  Settlement  Agreement 

The  right  of  pro  rata  distribution  Is 
reinforced  by  Article  XV  (h)  of  the  Settlement 
Agreement,  which  provides  as  follows  2 

"XV(h)  -  After  the  assumption  by- 
Equitable  of  said  aggregate  principal 
amount  of  all  Long  Beach  share  accounts 
and  after  the  payment  or  the  making  by 
Long  Beach  of  provision  for  payment  of 
all  creditor  and  other  liabilities,  the 
net  surplus,  reserves  and  undivided 
profits  of  Long  Beach  shall  be  distri- 
buted as  artiwhen  available  to  Long 
Beach  shareholders  of  record  at  the 
close  of  business  of  the  date  (herein 
called  'Approval  day')  on  which  such 
plan  shall  be  approved  by  the  members 
of  Long  Beach  as  follows : 

"(1)  -  Each  such  shareholder  shall 
be  entitled  to  such  part  of  the  amount 
of  such  distribution  as  the  dollar  value 
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In  principal  of  his  share  account 
at  the  close  of  business  on  Approval 
Day  bears  to  the  total  dollar  value 
In  principal  of  all  Long  Beach  share 
accounts  at  the  same  time  (not  In- 
cluding said  adjusting  dividends  In 
the  computation) .  Each  such  share- 
holder shall  be  given  written  notice 
of  his  proportionate  share  as  soon  as 
practicable  after  Approval  Day, 

"(11)  -  Such  distribution  shall  be 
made  from  time  to  time,  as  directed  by 
the  Long  Beach  Directors  subject  to 
the  next  following  sub -paragraphs  (ill), 
(iv),  (v),  and  (vl),  until  the  total 
net  surplus,  reserves  and  undivided 
profits  and  any  other  remaining  assets 
of  Long  Beach  have  been  collected,  con- 
verted Into  cash,  and  distributed 
according  to  such  plan." 

Appellants '  belabored  effort  to  avoid  the 
effect  of  the  Settlement  Agreement  reflects  a 
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rather  surprising  position  on  the  part  of  those 
who  are  claiming  to  act  In  the  Interests  of 
"fairness". 
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C.   Basic  Federal  Policy 

The  attempt  of  the  Bank  Board  to  prevent  pro 
rata  distribution  not  only  files  In  the  face  of 
the  Charter  and  the  Settlement  Agreement,  but 
also  overlopks  the  basic  policy  embodied  In  the 
Federal  statutes- -a  policy  which  appears  to  be 
overlooked  by  appellants. 

Thus,  12  use.  Section  1464  (a)  provides: 

"(a)   In  order  to  provide  local  mutual 
thrift  Institutions  in  which  people  may 
Invest  their  funds  and  in  order  to  pro- 
vide for  the  financing  of  homes,  the  Board 
is  authorized,  under  such  rules  and  regu- 
lations as  it  may  prescribe,  to  provide 
for  the  organization,  incorporation,  exam- 
ination, operation  and  regulation  of 
associations  to  be  known  as  'Federal  Savings 
and  Loan  Associations, '  and  to  issue  charters 
therefor,  giving  primary  consideration  to 
the  best  practices  of  local  mutual  thrift 
and  home -financing  institutions  in  the 
United  States."  (Emphasis  added.) 
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The  foregoing  statutory  provision  points 
up  the  essential  mutual  nature  of  an  Associ- 
ation such  as  Long  Beach,   In  such  a  mutual 
Association  preferences  may  not  be  given  one 
depositor  or  shareholder  over  another. 

Section  1464  also  recognizes  the  sanctity 
of  the  Long  Beach  Charter  which  provides  for 
pro  rata  distribution. 
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II    APPELLANTS'  NOTIONS  OF  "FAIRNESS "ARE 
IRRELEVANT  HERE. 

Appellants  *  argument  as  to  the  alleged 
"fairness"  of  the  forfeiture  provlsons  in  the 
merger  agreement  presupposes  that  the  Bank 
Board  would  have  authority  to  insert  such 
provisions  if  it  found  them  "fair".   But  while 
we  do  not  concede  that  the  forfeiture  pro- 
visions are  in  any  way  fair  or  equitable,  we 
submit  that  this  question  of  "fairness"  is 
beside  the  point  here  because  appellants '  argu- 
ments in  that  regard  are  based  on  a  false 
premise. 

Actually,  there  was  no  authority  whatever 
in  the  Bank  Board  to  require  a  forfeiture  of 
the  pro  rata  rights  of  the  shareholder  members 
of  Long  Beach  regardless  of  the  Board's  notions 
of  "fairness". 
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Ill     THE  SHAREHOLDER  MEMBERS  OF  LONG  BEACH 
WERE  NOT  NOTIFIED  OF  ANY  CONTEMPLATED 
FORFEITURE  AT  THE  TIME  OF  THEIR 
DEPOSITS;  THE  ATTEMPTED  FORFEITURE  IS 
THEREFORE  VIOLATIVE  OF  DUE  PROCESS. 

There  Is  one  aspect  of  the  case  which 
appellants  appear  to  treat  In  a  somewhat  cavalier 
fashion,  namely,  the  fact  that  the  shareholder 
members  of  Long  Beach  were  never  notified  at  the 
time  they  made  their  deposits  that  they  might  be 
divested  of  their  rights  to  a  pro  rata  share  in 
the  proceeds  of  the  Association  merely  because 
they  pledged  their  stock  or  by  reason  of  the  size 
of  their  accounts. 

On  the  contrary,  the  mutual  nature  of  the 
Association,  the  provisions  of  the  Charter  and 
the  Settlement  Agreement  all  constituted  assur- 
ance that  each  depositor  would  receive  his  pro 
rata  share. 


-15- 


We  respectfully  submit  that  neither  the 
Bank  Board  nor  any  other  party  could  subse- 
quently Insert  provisions  In  the  Merger  Agree- 
ment or  elsewhere  which  would  preclude  such 
depositors  from  receiving  their  pro  rata  share 
Such  action  would  plainly  deprive  them  of  the 
benefits  of  due  process  of  law. 


-16- 


CONCLUSION  t 

The  Summary  Judgment  from  which  the 
present  appeal  was  taken  Is  grounded  on  a 
thoroughly  considered  memorandum  of  the  trial 
court  and  amply  supported  by  considerations  of 
precedent,  logic  and  sound  policy. 

Therefore  Intervenor  Ross  respectfully 
urges  that  the  Judgment  below  be  affirmed. 


Respectfully  submitted, 

PAGHT,  ROSS,  WARNE,  BERNHARD 
&  SEARS 


/  '  HArVE/  M.  GROSSMAN 
Attorneys  for  Intervenor 
N.  Joseph  Ross 


CERTIFICATE 
I  certify  that.  In  connection  with  the 
preparation  of  this  brief,  I  have  examined  Rules 
18  and  19  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  that,  in  my  opinion, 
the  foregoing  brief  is  in  full  compliance  with 
those  rules. 


/    HARVEY  M.  GRO^SMA^ 
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STATEMENT  OF  JURISDICTION 

This  action  in  the  nature  of  interpleader  was  filed 
by  Appellee  on  January  22,  1965,  in  the  United  States 
District  Court,  for  the  District  of  Oregon  January  22, 
1965,  Appellee  filed  its  Motion  for  an  Order  to  Show 
Cause  why  a  temporary  restraining  order  enjoining  all 
named  defendants  from  instituting  or  prosecuting  any 
proceeding  in  any  federal  or  state  court  against  the  plain- 
tiff and  defendant  Ellis  D.  Clark,  should  not  be  entered. 


On  January  22,  1965,  the  Court  entered  its  Order  direct- 
ing and  requiring  each  of  the  defendants  to  appear  and 
show  cause  in  writing  why  such  temporary  restraining 
order  should  not  be  granted.  On  or  about  the  11th  day 
of  February,  1965,  defendant  Theron  Nauta  filed  Mo- 
tion to  Dismiss  plaintiff's  complaint.  On  February  12, 
1965,  defendant  Greyhound  Lines,  Inc.,  filed  its  Motion 
and  Objections  to  Issuance  of  Temporary  Restraining 
Order  and  the  marshal's  return  of  service  on  Canadian 
defendants  was  filed.  On  the  23rd  day  of  February,  1965, 
the  defendant  Mary  Chishefski  and  defendant  Edward 
Hollenbeck  filed  their  motions  and  objections  to  the 
issuance  of  the  temporary  restraining  order.  On  the 
25th  day  of  March,  1965,  defendant  Greyhound  Lines, 
Inc.  filed  a  Motion  for  an  Order  to  Show  Cause  why 
plaintiff  and  co-defendants  should  not  be  enjoined  from 
instituting  or  further  prosecuting  any  action  against  it 
or  its  employee,  Theron  Nauta,  and  pursuant  to  said 
Motion,  such  order  to  show  cause  was  entered  on  the 
25th  day  of  March,  1965.  On  the  26th  day  of  April, 
1965,  motions  of  defendants  Mary  Chishefski  and 
Edward  Hollenbeck  to  set  aside  the  order  to  show  cause 
and  to  dismiss  the  complaint  of  State  Farm  Fire  and 
Casualty  Company  were  denied.  On  the  25th  day  of 
March,  1965,  defendant  Greyhound  Lines,  Inc.  filed  its 
Answer  and  Cross-Claim  for  Declaratory  Relief  and  De- 
mand for  Trial  by  Jury.  On  the  3rd  day  of  May,  1965, 
a  temporarjT"  restraining  order  enjoining  all  defendants 
except  defendant  Gladys  Hart  from  instituting  or  pros- 
ecuting any  proceedings  in  any  state  or  federal  court 
against  the  plaintiff  or  any  defendant  who  might  con- 


stitute  a  plaintiff's  assured  was  entered.  Thereafter,  on 
the  17th  day  of  May,  1965,  Motion  to  Dismiss  or  in 
the  alternative  for  Change  of  Venue  and  to  dissolve  the 
restraining  order  was  filed  by  defendants  Kathryn  Tash- 
ire,  Eva  Smith,  Harry  Smith,  Lillian  G.  Fisher,  Barbara 
McGalliand,  Doris  Rogers,  Gail  R.  Gregg,  and  Richard 
L.  Walton,  heir  of  Sue  M.  Walton.  On  the  21st  day  of 
May,  1965,  a  Motion  in  Limine  to  Quash  and  Dismiss 
and  for  an  Order  Dissolving  any  Temporary  Restraining 
Order  or  in  the  Alternative  for  Change  of  Venue  was 
filed  by  defendant  Donald  Wood.  June  1,  1965,  the  Dis- 
trict Court  entered  its  Order  denying  appellant's  mo- 
tion for  an  order  dissolving  the  restraining  order,  deny- 
ing the  motions  to  dismiss,  extending  the  time  within 
which  to  hear  the  motion  for  change  of  venue  and  hold- 
ing that  the  service  upon  defendant  Donald  Wood  by 
substituted  service  was  defective  but  granting  plaintiff 
time  in  which  to  perfect  service  upon  defendant  Donald 
Wood.  Appellants  Kathryn  Tashire,  Eva  Smith,  Harry 
Smith,  Lillian  G.  Fisher,  Barbara  McGalliand,  Doris 
Rogers,  Gail  R.  Gregg,  and  Richard  L.  Walton,  heir  of 
Sue  M.  Walton,  on  the  30th  day  of  June,  1965,  filed  a 
Notice  of  Appeal  pursuant  to  provisions  of  28  USCA  § 
1292,  (a)(1).  On  June  30,  1965,  appellant  Donald  Wood 
filed  his  Notice  of  Appeal  pursuant  to  28  USCA  §  1292 
(a)(1),  all  within  the  time  allowed  by  Rule  73(a),  Fed- 
eral Rules  of  Civil  Procedure.  Consequently,  this  Court 
has  jurisdiction  to  review  said  Order  Denying  Motion 
to  Dissolve  Restraining  Order  under  the  provisions  of 
28  USCA  §  1292  (a)(1). 


STATEMENT  OF  THE  CASE 
A.   Summary  of  Facts 

Appellee  has  filed  an  action  in  the  nature  of  in- 
terpleader, naming  as  defendants  numerous  paying  pas- 
sengers on  a  Greyhound  Lines,  Inc.  bus  involved  in  an 
accident  which  happened  in  the  State  of  California.  Ap- 
pellee is  the  insurance  carrier  for  the  driver  of  the  vehicle 
which  was  involved  in  the  collision  with  the  said  Grey- 
hound Lines  bus.  The  vehicle  driven  by  appellee's  in- 
sured was  owned  by  another  person,  who  had  no  insur- 
ance. All  of  the  passengers  on  the  bus  incurred  personal 
injuries  in  some  degree.  These  passengers,  according  to 
paragraphs  IV,  V,  VI,  VII  and  VIII  of  appellees'  com- 
plaint are  residents  of  various  of  the  states  of  the  United 
States  and  the  provinces  of  Canada.  Among  other  things, 
appellee  requests  an  injunction  be  entered  restraining 
defendants  from  prosecuting  pending  suits  against  the 
plaintiff  or  plaintiff's  insured  or  from  instituting  like 
proceedings  in  any  federal  or  state  court.  All  of  the  de- 
fendants residing  in  the  United  States  were  personally 
served  with  the  exception  of  appellant,  Donald  Wood. 
No  personal  service  was  had  upon  the  defendants  who 
are  residents  in  Canada.  Substituted  service  was  had 
upon  appellant  Donald  Wood  by  serving  his  wife,  Linda 
Wood,  in  Berkeley,  California.  However,  the  return  of 
service  by  the  United  States  Marshal  did  not  show  that 
appellant  Wood  was  not  in  the  state  of  California  and 
could  not  be  served  there.  On  May  3,  1965,  plaintiff 
caused  a  temporary  restraining  order  to  be  entered  by 
this  Court,  whereby  all  appellants  were  restrained  and 
enjoined  from  instituting  or  prosecuting  any  proceeding 


against  the  plaintiff  or  its  assured  in  any  federal  or  state 
court. 

Appellants  Tashire,  Eva  Smith,  Harry  Smith, 
Fisher,  McGalliand,  Rogers,  Gregg  and  Walton  moved 
to  dismiss  plaintiffs  action  in  the  nature  of  interpleader 
and  for  an  Order  Dissolving  the  Temporary  Restraining 
Order  on  jurisdictional  grounds.  The  basis  of  said  mo- 
tion was  that  the  defendants  residing  in  Canada  could 
not  be  properly  served;  that  the  said  Canadian  residents 
were  claimants  to  the  fund,  attempted  to  be  brought  into 
court  by  the  appellee,  and  were  indispensable  parties 
and  that  before  interpleader  would  lie,  all  indispensable 
parties  were  required  to  be  within  the  jurisdiction  of 
the  Court.  Appellant  Wood  also  filed  a  motion  in  limine 
to  quash  service  and  dismiss  and  to  dissolve  the  restrain- 
ing order  on  the  same  grounds  and  for  the  further  rea- 
son that  he  had  not  been  properly  served  and  was  not 
properly  before  the  Court,  and  therefore,  the  interpleader 
must  fail  for  lack  of  jurisdiction. 

It  should  be  noted  that  the  District  Court  gave  ap- 
pellee additional  time  in  which  to  properly  serve  defend- 
ant Wood;  that  as  of  September  21,  1965,  a  return  was 
made  by  the  United  States  Marshal  and  filed  October  5, 
1965,  showing  that  defendant  Wood  was  not  served; 
that  there  is  no  showing  that  he  is  not  within  the  State 
of  California,  and  not  available  for  service. 

B.  Question  Presented: 

The  foregoing  facts,  the  points  and  authorities  filed 
in  support  of  and  in  opposition  to  appellants'  motion 
and  the  argument  before  the  Court  present  the  follow- 


ing  question.  Does  the  United  States  District  Court  for 
the  District  of  Oregon  have  jurisdiction  of  the  person  of 
residents  of  Canada  who  have  been  served  by  registered 
mail,  so  as  to  render  the  restraining  order  effective  and 
is  therefore  not  required  to  dissolve  its  order  enjoining 
defendants-appellants  from  instituting  or  prosecuting 
proceedings  against  appellee  or  its  assured  and  Grey- 
hound Lines,  Inc.  and  its  employee,  Theron  Nauta? 

SPECIFICATION  OF  ERRORS 

The  Court  Committed  error  when  it  concluded: 

1.  That  interpleader  is  a  proceeding  in  rem  and  not 
in  personam. 

2.  That  service  by  registered  mail,  pursuant  to  Rule 
4(1)  of  the  Federal  Rules  of  Civil  Procedure,  was  valid 
service  in  this  case. 

3.  That  there  is  proper  jurisdiction  over  all  defend- 
ants and  therefore  denied  appellants'  motion  to  dissolve 
the  restraining  order  enjoining  defendants-appellants 
from  prosecuting  a  cause  of  action  against  plaintiff's  as- 
sured, and  Greyhound  Lines,  Inc.  and  its  employee. 

SUMMARY  OF  ARGUMENT 

The  District  Court  committed  an  error  of  law  when 
it  concluded  that  there  was  proper  jurisdiction  over 
this  cause  and  appellants  herein  and  when  it  concluded 
that  the  motion  to  dissolve  the  restraining  order  of  May 
3,  1965,  and  the  motion  to  dismiss  were  not  well  taken. 


A.  An  action  in  the  nature  of  interpleader  is  a  pro- 
ceeding in  personam. 

B.  Personal  service  on  all  prospective  claimants  un- 
der 28  USCA  2361,  is  a  prerequisite  to  jurisdiction  in  a 
proceeding  under  28  USCA,  1335. 

1.  All  possible  adverse  claimants  to  a  fund  require 
proper  service  before  the  Court  has  jurisdiction  to  ad- 
judicate an  action  in  the  nature  of  interpleader. 

2.  Where  there  are  two  statutes  concerning  the  same 
subject,  one  general  and  one  specific,  the  specific  statute 
controls. 

ARGUMENT 

The  District  Court  committed  an  error  of  law  when 
it  concluded  that  it  had  jurisdiction  of  the  action  in  na- 
ture of  interpleader  and  that  the  motion  of  the  appel- 
lants for  an  order  dissolving  the  restraining  order  of 
May  3,  1965,  and  to  dismiss  v/ere  not  well  taken. 

A.  Interpleader  is  an  in  personam  proceeding  and  is 
an  equitable  remedy  and  is  controlled  by  equitable  prin- 
ciples. Jett  Drilling  Co.  v.  Tibbetts,  230  F.  Supp.  58, 
(1964);  Pan  American  Fire  and  Casualty  Co.  v.  Revere, 
188  F.  Supp.  474,  (1950);  Aetna  Lite  Insurance  Co.  v. 
Du  Rome,  123  F.  Supp.  736;  Clement  Martin  v.  Dick 
Corporation,  27  F.  Supp.  961. 

The  District  Court  during  argument  impliedly  held 
(T  15-18,  20-23,  T  25,  20-23,  24-25,  T  26,  1-12)  because 
a  res  was  surrendered  to  the  Court,  the  proceeding  was 
necessarily  in  rem,  and  the  injunctive  proceedings  were 
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merely  for  the  protection  of  the  res.  The  mere  fact  that 
a  person  against  whom  an  in  personam  HabiHty  is  as- 
serted deposited  money  into  Court,  does  not  thereby 
transform  that  HabiHty  into  a  res  and  thereby  enable 
the  Court  to  proceed  to  adjudication  by  in  rem  or  quasi 
in  rem  process  of  the  defendants'  in  personam  claims. 
Aetna  Life  Insurance  Company  v.  Du  Roure,  123  F. 
Supp.  136. 

Appellee  argued  that  the  alleged  deposit  of  a  fund 
created  a  res  and  that  this  cause  was  therefore  an  ac- 
tion in  rem  and  accordingly  any  form  of  notice  to  the 
claimants  to  the  said  fund  to  come  in  and  make  their 
claims  was  sufficient.  Furthermore,  since  this  then  was 
an  in  rem  proceeding,  and  defendants  living  in  foreign 
countries  would  have  to  come  to  the  United  States  to 
make  their  claims,  they  could  therefore,  be  forced  to 
come  in  and  make  their  claims  or  be  forever  foreclosed. 
Under  the  foregoing  theory  the  position  of  appellee  can 
be  upheld  only  if  the  within  cause  is  a  proceeding  in 
rem.  Since  interpleader  is  an  in  personam  proceeding 
and  not  in  rem,  appellees  position  is  not  tenable. 

B.  Personal  service  on  all  prospective  claimants  un- 
der 28  USCA  2361  is  a  prerequisite  to  jurisdiction,  in  a 
proceeding  under  28  USCA  1335. 

All  possible  adverse  claimants  to  a  fund  require 
proper  service  before  the  court  has  jurisdiction  to  ad- 
judicate an  action  in  the  nature  of  interpleader. 

1.  In  this  case,  appellee  is  seeking  injunctive  relief 
through  a  restraining  order,  and,  since  an  injunction  is 
being  sought,  personal  service  of  all  defendants  must  be 


obtained.  Clement  &>  Martin  v.  Dick  Corporation,  97  F. 
Supp  961;  Republic  of  China  v.  American  Express,  108 
F.  Supp,  169,  170. 

In  the  latter  case  in  the  District  Court  for  the  South- 
ern District  of  New  York,  it  was  held  that  before  a  trial 
could  be  had,  in  connection  with  interpleader  proceed- 
ings, it  was  necessary  that  all  possible  adverse  claimants 
required  personal  service  before  the  Court  would  have  ju- 
risdiction of  the  cause.  Unless  service  can  be  made  upon 
all  defendants  in  this  cause,  this  Court  is  without  juris- 
diction as  to  those  not  served  and  cannot  render  any 
judgment  with  respect  to  the  funds  deposited  with  the 
Court  by  the  appellee  which  would  be  binding  upon 
those  not  properly  served.  Since  those  not  served  are  in- 
dispensable parties,  no  final  adjudication  as  to  the  rights 
of  all  the  claimants  can  be  had.  The  appellants  who  are 
residents  of  Canada  are  indispensable  parties.  Metropol- 
itan Life  Insurance  Company  v.  Dumson,  194  F.  Supp. 
9  (1961);  S.  D.  New  York.  In  that  case,  the  Court  stated 
at  page  1 1 : 

"(1,  2)  Interpleader  is  an  action  in  personam 
which  brings  about  a  'final  and  conclusive  adjudica- 
tion of  *  *  *  personal  rights'  and  required  that  a 
claimant  to  the  fund  be  brought  before  the  court  in 
order  for  a  judgment  to  be  binding  upon  him.  New 
York  Life  Insurance  Co.  v.  Dunlevy,  241  US  518, 
521,  36  S.  Ct.  613,  60  L.  Ed.  1140.  See  also  Pen- 
noyer  v.  Neff,  95  US  714,  24  L.  Ed.  565.  Since  plain- 
tiff has  failed  to  perfect  service  on  Baruch  Lewittes, 
this  Court  is  without  jurisdiction  as  to  him  and  can- 
not render  any  judgment  in  respect  to  the  fund  de- 
posited  with   the   Court   which   would   be   binding 
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upon  him.  Baruch  Lewittes  is  an  indispensable  party 
to  this  action  as  conflicting  claims  to  the  fund  on 
deposit  cannot  be  resolved  without  him.  The  fail- 
ure of  plaintiff  to  bring  him  before  the  Court  re- 
quires dismissal  of  the  Complaint.  Rule  12  (b)(7), 
FRCP:  see  also  Rule  19,  3  Moores  Federal  Practice, 
p.  2101  et  seq.  (2  Ed,  1948). 

2.  Where  there  are  two  statutes  concerning  the  same 
subject,  one  general  and  one  specific,  the  specific  statute 
controls. 

28  USCA  2361  provides: 

"In  any  civil  action  of  interpleader  or  in  the  na- 
ture of  interpleader,  under  section  1335  of  this  title, 
a  district  court  may  issue  its  process  for  all  claim- 
ants and  enter  its  order  restraining  them  from  in- 
stituting or  prosecuting  any  proceeding  in  any  state 
or  United  States  court  affecting  the  property,  in- 
strument or  obligation  involved  in  the  interpleader 
action  until  further  order  of  the  court.  Such  process 
and  order  shall  be  returnable  at  such  time  as  the 
court  or  judge  thereof  directs,  and  shall  be  addressed 
to  and  served  by  the  United  States  Marshals  for 
the  respective  districts  where  the  claimants  reside 
or  may  be  found." 

In  the  case  at  bar,  reliance  is  based  upon  the  inter- 
pleader sections  to  support  jurisdiction  in  this  Court. 
The  statute  cited  above  provides  that  all  process  shall 
be  served  by  the  United  States  Marshal  in  the  districts 
where  claimants  reside  or  may  be  found.  Under  this 
statute,  there  is  no  method  by  which  appellee  may  val- 
idly serve  defendants  not  residents  of  the  United  States. 
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This  is  a  specific  statute  providing  for  service  of  process 
in  an  action  of  interpleader. 

Appellee  in  argument  contends  that  Rule  4(i)  of  the 
FRCP  as  amended,  effective  July  1,  1963,  authorizes 
service  by  mail  upon  defendants  residing  outside  of  the 
continental  United  States.  It  is  axiomatic  that  where  a 
specific  statute  controls  the  same  subject  matter  covered 
in  a  general  statute,  the  specific  statute  controls  with- 
out regard  to  priority  of  enactment.  Bulova  Watch  Co. 
V.  United  States,  6  L.  Ed.2d  72,  76;  McEvoy  v.  United 
States,  88  L.  Ed.  1163,  1167. 

The  general  statute  does  not  repeal  the  specific  stat- 
ute unless  such  repeal  is  expressly  set  forth.  Repeal  is 
never  implied.  C.  /.  R.  v.  Riviera's  Estate,  214  F.2d  60; 
United  States  v.  Hawkins,  228  F.2d  517;  Stewart  V.  Unit- 
ed States,  116  F.2d  405. 

Congress  is  presumed  to  know  the  contents  of  its 
statutes  and  if  it  intends  the  general  statute  to  amend 
the  specific  statute  it  would  so  state. 

Anderson  v.  Gladden,  188  F.  Supp.  666  (Or.)  Affmd. 
293  F.2d  463,  (Ninth  Circuit)  cert,  denied. 

Sub  Section  (e)  of  Rule  4  FRCP  states  as  follows : 
"Whenever  a  statute  of  the  United  States  or  an 
order  of  Court  thereunder  provides  for  service  of  a 
summons,  or  of  a  notice,  or  of  an  order  in  lieu  of 
summons  upon  a  party  not  an  inhabitant  of  or 
found  within  the  state  in  which  the  District  Court  is 
held,  service  may  be  made  under  the  circumstances 
and  in  the  manner  prescribed  by  the  statute  or 
court,  or,  if  there  is  no  provision  therein  prescribing 
the  manner  of  service,  in  a  manner  stated  in  this 
rule,  *  *  *." 
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28  USCA  2361  provides  for  a  method  of  service  as 
set  forth  above  in  Rule  4  (e)  and  is  therefore  controlHng. 

It  is  further  submitted  that  subsection  (i)  Rule  4, 
FRCP  is  not  applicable  here.  Appellee  has  contended  in 
argument  that  4  (i)  created  additional  methods  of  serv- 
ice. This  is  erroneous.  It  seems  clear  that  the  intent  of 
the  amendments  which  were  effective  July  1,  1963,  was 
to  extend  methods  of  service  in  Federal  Court  so  as  to 
be  harmonious  with  those  provided  in  state  proceedings. 
No  new  methods  for  service  of  process  were  created.  See 
notes  of  Advisory  Committee  on  Rules,  page  27,  1964 
Cumulative  Annual  Pocket  Parts  28  USCA  Rules 
1-11.  The  language  referred  to  is  as  follows: 

"Under  subdivisions  (e)  and  (i),  when  author- 
ity to  make  foreign  service  is  found  in  a  Federal 
statute  or  statute  or  rule  of  the  Court  of  a  state,  it 
is  always  sufficient  to  carry  out  the  service  in  the 
manner  indicated  therein.  Subdivision  (i)  intro- 
duces considerable  further  flexibility  by  permitting 
the  foreign  service  and  return  thereof  to  be  carried 
out  in  any  of  a  number  of  other  alternative  ways 
that  are  also  declared  to  be  sufficient. 

The  case  of  United  States  v.  Montreal  Trust  Com- 
pany, 35  FRD  216  (1964)  supports  this  position.  The 
language,  as  it  appears  at  page  219,  is  as  follows: 

"It  is  clear,  therefore,  that  by  virtue  of  a  federal 
rule  having  the  force  of  federal  statute,  service  of  a 
summons  in  an  action  in  the  federal  court  in  New 
York  may  be  made,  whenever  a  New  York  statute 
so  provides,  upon  a  defendant  who  is  not  an  inhab- 
itant of  New  York  or  found  within  that  state.  Does 
the   rule  mean   that  although  the  service  may  be 
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made  outside  New  York,  it  must  nevertheless  be 
made  within  the  United  States?  The  rule  does  not 
say  so. 

"And  Rule  4(i)  is  a  clear  indication  that  Rule 
4(e)  is  not  so  restricted.  Rule  4(i)  relates  to  the 
manner  of  service  to  be  followed  in  making  service 
in  a  foreign  country.  It  begins  '(w)hen  the  federal 
or  state  law  referred  to  in  subdivision  (e)  of  this 
rule  (i.e.,  Rule  4(e)),  authorizes  service  upon  a 
party  not  an  inhabitant  of  or  found  within  the 
state  in  which  the  District  Court  is  held,  and  serv- 
ice is  to  be  effected  upon  the  party  in  a  foreign 
country,'  service  may  be  made  in  the  fashion  pre- 
scribed by  the  rule.  This  recognizes  that  Rule  4(e) 
contemplates  that  service  pursuant  to  state  law  may 
be  made  in  a  foreign  country.  Service  under  the  Il- 
linois "long-arm"  statute,  which  is  similar  to  New 
York's  (111.  Rev.  Stat.  Ch.  110,  §§  16,  17),  effected 
upon  a  defendant  in  Germany,  has  been  upheld  in 
an  action  in  the  Federal  District  Court  for  the 
Northern  District  of  Illinois.  Magnaflux  Corpora- 
tion v.  Foerster,  223  F.  Supp.  552  (D.  C.  ND.  111. 
1963)." 

Foreign  service  was  authorized  in  this  decision  inasmuch 
as  the  state  statute  provided  for  such  service,  and  the 
cause  arose  in  that  state. 
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CONCLUSION 

For  the  reasons  set  forth  hereinabove  the  order  deny- 
ing appellants'  motion  to  dissolve  the  restraining  order 
should  be  reversed  and  the  cause  remanded  with  direc- 
tions to  grant  appellants'  motion  to  dissolve  the  restrain- 
ing order  and  to  dismiss  for  lack  of  jurisdiction. 

Respectfully  submitted, 

Green,  Richardson  &  Griswold, 
James  B.  Griswold, 

Attorneys  for  Appellants. 

Nels  Peterson, 
Nick  Chaivoe, 

Attorneys  for  Appellant 
Donald  Wood. 
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JURISDICTION 


This  is  an  action  in  the  nature  of  interpleader  filed 
on  January  22,  1965  by  appellee  State  Farm  Life  and 
Casualty  Company,  an  Illinois  corporation,  seeking  ( 1 ) 
a  determination  of  its  liability  to  defend  and  to  extend 
coverage  to  the  driver  of  a  pickup  truck  which  collided 
with   a   Greyhound  ])us   near   Redding,   California   on 


September  19,  1964;  and  (2)  an  adjudication  of  de- 
fendants' claims  against  the  policy  limits  of  $20,000, 
which  sum  was  paid  into  court.  Named  as  defendants 
were  the  driver  and  the  owner  of  the  pickup  truck,  the 
bus  company  and  its  driver,  and  the  35  bus  passengers 
(and  their  representatives)  who  are  citizens  and  resi- 
dents of  Oregon,  California,  Washington,  South  Dakota, 
Montana  and  Canada.  There  is  diversity  of  citizenship 
between  plaintiff  and  all  defendants  and  among  the  de- 
fendants themselves  (R  1-3).  Jurisdiction  was  based  on 
28  use  §  1335  (the  interpleader  statute)  and  §  1332 
(diversity  of  citizenship)   (R  3). 

The  complaint  alleged  that 

1.  Plaintiff  believed  there  was  neither  coverage  nor 
any  duty  to  defend,  because  the  pickup  truck  was  being 
used  in  the  business  of  its  owner,  not  the  insured  driver, 
at  the  time  of  the  accident; 

2.  At  least  four  actions  totaling  $1,1 10,000  had  been 
filed  against  the  driver  in  California  and  others  were 
threatened; 

3.  Plaintiff  was  not  authorized  to  admit  the  driver's 
liability  for  the  accident; 

4.  The  amount  of  liability  for  injuries  and  deaths 
in  the  accident,  if  established,  would  exceed  the  policy 
limits;  and 
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5.  li  the  court  should  determhie  that  there  was 
coverage,  plaintiff  would  relinquish  its  claim  to  the 
fund  to  the  extent  needed  to  satisfy  defendants'  claims 
(Rl-6). 

An  order  was  entered  on  January  22  requiring  de- 
fendants to  show  cause  why  they  should  not  be  re- 
strained from  instituting  or  prosecuting  suits  in  state 
or  federal  courts  affecting  the  property  or  obligation  in- 
volved in  the  action,  and  specifically  against  plaintiff 
and  its  insured  (R  13-14).  This  order  was  served,  to- 
gether w^ith  the  summons  and  complaint,  personally  in 
Oregon  or  by  substituted  personal  service  on  all  of  the 
American  defendants  except  Gladys  Hart  (R  15-68).^ 
The  Canadian  defendants  were  served  by  registered 
mail  (R  69-80). 


On  May  3,  1965^  the  trial  judge,  having  previously 
!  overruled  motions  and  objections  of  defendants  Nauta 
(the  bus  driver).  Greyhound  Lines,  Inc.,  Chisefski  and 
Hollenbeck  (none  of  whom  are  appellants  herein),  en- 
[  tered  an  order  restraining  defendants  (except  Gladys 
Hart)  from  instituting  or  prosecuting  proceedings  in 
any  state  or  federal  court  affecting  the  property  or  obli- 
gation   involved    in   the    action    and    specifically   pro- 


1.  Service  on  Gladys  Hart  (R  190A)  and  Donald  Wood  was  thereafter  perfected. 

2.  The  order  of  May  3.  1965  was  "modified"  on  July  19,  1965  to  permit  de- 
fendants to  file  (but  not  to  prosecute)  suits.  It  was  entered  in  response  to  the 
motion  of  appellants  Fisher,  Rogers,  Gregg  and  Walton  filed  July  15,  1965, 
after  they  had  commenced  this  appeal  (R  218). 


ceedings  against  plaintiff  or  defendants  who  might 
constitute  its  assureds.  None  of  the  other  defendants 
opposed  entry  of  the  order  (R  148,  150). 

On  May  17  and  21,  1965  the  nine  defendants  who 
are  appellants  herein  moved  for  an  order  dissolving  the 
restraining  order  and  dismissing  the  action  for  lack  of 
jurisdiction  over  the  parties  (R  178,  182).  Those  de- 
fendants are  citizens  and  residents  of  Washington  (2), 
Oregon  (1),  California  (1)  and  Canada  (5).  The  mo- 
tions were  denied  on  June  1,  1965  (R  195).  Interlocu- 
tory appeals  were  taken  from  that  order  on  June  30, 
1965  (R  204,  210).  This  Court  has  jurisdiction  under 
28  use  §  1292. 

SUPPLEMENTAL  STATEMENT  OF  THE  CASE 
The  Position  of  Appellee  Greyhound  Lines,  Inc. 

Greyhound  is  a  named  defendant  in  the  action  and 
was  served  wdth  summons  and  complaint  and  the  order 
to  show  cause  at  Portland,  Oregon  on  January  26,  1965 
(R  23).  On  February  12,  1965  Greyhound  moved  unsuc- 
cessfully for  orders  dissolving  the  order  to  show  cause 
and  dismissing  the  action  for  lack  of  jurisdiction  (R  90) . 
It  did  not  thereafter  oppose  the  action,  nor  did  it  join  in 
the  appeal. 

Many  actions  have  been  commenced  against  Grey- 
hound in  California,  Oregon^  and  Washington  for  in- 

3.  By  way  of  cross  claims  in  this  case  (R  130). 


juries  and  deaths  arising  out  of  the  accident,  and  more 
are  threatened  (R  130-131 ) .  It  became  apparent  to  Grey- 
hound that  this  interpleader  action,  if  it  can  be  main- 
tained, provides  a  convenient  and  proper  proceeding 
in  which  to  resolve  many  or  all  claims  arising  out  of  the 
accident,  including  claims  against  Greyhound. 

Hallin  v.C.A.  Pearson,  Inc.,  (DC  ND  Gal  SD  1963) 
34  FRD  499  at  501-502 

Anno:  17  ALR  2d  741  (1951) 

On  March  25,  1965  Greyhound  filed  an  answer  and 
cross  claim  against  its  co-defendants  seeking  a  deter- 
mination that  it  was  not  responsible  for  the  accident 
(R127). 

ARGUMENT 
Introduction 

The  American  appellants  were  served  with  process 
and  the  restraining  order  under  28  USC  §  2361,  and 
appellants  do  not  attack  the  propriety  of  the  order  as 
to  them.  Their  only  contention  is  that  it  should  be  re- 
versed and  the  action  dismissed,  because  the  Canadian 
claimants  were  not  served  within  the  United  States."^ 


4.  Appellants  do  not  attack  the  sufficiency  of  proof  of  service  on  the  Canadian 
claimants,  which  would  not  affect  its  validity  in  any  case.  Rule  4(g)  FRCP. 


1.  The  critical  need  for  interpleader  relief  and  the  re- 
straining order. 

The  interpleader  statute^  is  remedial  and  is  to  be 
liberally  construed  to  prevent  multiple  litigation  and  the 
risk  of  multiple  liability. 

New  York  Life  Insurance  Company  v.  Welch,  (CA 
DC  1961 )  297  F2d  787  at  790 

Builders  and  Developers  Corp.  v.  Manassas  Iron  & 
Steel  Co.,  (DC  Md  1962)  208  F  Supp  485  at  489 


Similarly,  Rule  22(1)  FRCP^  provides  "the  most 
modern  and  liberal  method  of  obtaining  interpleader  to 
be  found"  (3  Moore's  Federal  Practice  (2d  Ed)  3007 
(Par  22.04(1)). 

The  need  for  relief  in  cases  involving  multiple  claims 
against  a  limited  fund  arising  out  of  a  single  disaster 
has  given  substance  to  these  rules.  The  many  bus  passen- 


5.  28  use  §  1335  provides: 

"(a)  The  district  courts  shall  have  original  jurisdiction  of  any  civil 
action  of  interpleader  or  in  the  nature  of  interpleader  filed  by  any  person, 
firm,  or  corporation,  association,  or  society  having  in  his  or  its  custody 
or  possession  money  or  property  of  the  value  of  $500  or  more,  or  having 
issued  a  note,  bond,  certificate,  policy  of  insurance,  or  other  instrument 
of  value  or  amount  of  $300  or  more.  *  *  *  if 

(1)  Two  or  more  adverse  claimants,  of  diverse  citizenship  as  defined 
in  section  1332  of  this  title,  are  claiming  or  may  claim  to  be  entitled  to 
such  money  or  property,  or  to  any  one  or  more  of  the  benefits  arising 
by  virtue  of  any  note,  bond,  certificate,  policy  or  other  instrument,  or 
arising  by  virtue  of  any  such  obligation;  and  if  (2)  the  plaintiff  has 
deposited  such  money  or  property  or  has  paid  the  amount  of  or  the  loan 
or  other  value  of  such  instrument  or  the  amount  due  under  such  obliga- 
tion into  the  registry  of  the  court,   *    *    *." 

6.  Rule  22(1 )  FRCP  provides: 

"Persons  having  claims  against  the  plaintiff  may  be  joined  as  de- 
fendants and  required  to  interplead  when  their  claims  are  such  that  the 
plaintiff  is  or  may  be  exposed  to  double  or  multiple  liability.  •   •  •" 


gers  and  Greyhound  are,  as  to  the  basic  questions  of  cov- 
erage and  liability,  in  identical  positions.  Although 
their  separate  claims  will  vaiy  in  amount  according  to 
their  respective  injuries  and  losses,  multiple  litigation 
over  these  common  questions  may  well  produce  con- 
flicting decisions  which  will  benefit  some  and  wholly 
deny  relief  to  others.  Furthermore,  the  insurance  policy, 
assuming  both  liability  and  coverage,  is  obviously  insuf- 
ficient to  satisfy  all  of  the  claims,  and  interpleader  has 
the  obvious  advantages  of  marshaling  its  limits  and  pro- 
tecting the  insurer  both  from  multiple  litigation  and 
from  the  risk  of  multiple  liability.  Interpleader  relief  is 
proper  in  such  cases,  even  if  the  plaintiff  is  not  a  wholly 
disinterested  stakeholder,  because  the  alternative  to  it 
is  the  simultaneous  prosecution  of  many  widely  scat- 
tered lawsuits  separately  contesting  the  same  issues  and 
a  race  to  judgment  in  which  many  claimants  will  be 
denied  any  recovery  at  all.  See  70  ALR  2d  416  (1960). 

Commercial  Union  Insurance  Co.  of  New  York  v. 
Adams,  (DC  SD  Ind  1964)  231  F  Supp  860  at  863,  867: 

"Finally,  it  has  been  urged  that  the  action  is  not 
proper  because  the  claimants  do  not  have  claims 
adverse  to  each  other.  It  might,  by  the  same  reason- 
ing, be  said  that  100  persons  adrift  in  the  ocean  with 
but  one  small  lifeboat  in  sight  were  not  adverse  to 
each  other.  We  fear,  however,  that  the  concept  of 
non-adversity  would  dwindle  in  direct  proportion  to 
the  number  of  swimmers  reaching  the  boat.  *  *  * 
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Two  of  the  prime  purposes  of  the  interpleader 
statute  are  to  avoid  muhiplicity  of  actions,  and  to 
avoid  an  inequitable  division  of  a  common  fund 
when  the  fund  is  insufficient  to  pay  all  of  the  claims 
against  it.  Both  prospective  situations  have  arisen 
out  of  the  Coliseum  disaster,  and  both  may  be  mini- 
mized in  this  interpleader  proceeding." 


Restraining  orders  are  essential  to  the  effectiveness 
of  interpleader  relief  in  major  disaster  cases,  and  they 
are  expressly  authorized  in  §  1335  cases  under  28  USC 
§  2361. 


Commercial  Union  Insurance  Co.  of  New  York  v. 
Adams,  supra,  (DC  SD  Ind  1964)  231  F  Supp 
860  at  867-868 


They  are  also  proper  in  interpleader  cases  under  Rule 

22(1). 

Pan  American  Fire  &  Casualty  Company  v.  Revere, 
(DC  ED  La  1960)  188  F  Supp  474  at  485: 


"*  *  *  every  indication  is  that,  regardless  of  the 
Interpleader  Act,  the  power  of  a  federal  court  to 
enjoin  pending  state  court  proceedings  in  a  case  like 
this  one  will  be  sustained.  Certainly  that  result  is 
desirable,  if  not  indispensable.  If  the  court  had  no 
power  to  enjoin  concurrent  state  court  proceedings, 


the  grant  of  interpleader  would  often  create  more 
problems  tlian  it  solved."^ 


2.  Jurisdiction  to  proceed  with  the  action  and  issue  the 
restraining  order  under  28  USC  §  2361. 

Section  2361  provides: 

"In  any  civil  action  of  interpleader  or  in  the 
nature  of  interpleader  under  section  1335  of  this 
title,  a  district  court  may  issue  its  process  for  all 
claimants  and  enter  its  order  restraining  them  from 
instituting  or  prosecuting  any  proceeding  in  any 
State  or  United  States  court  affecting  the  property, 
instrument  or  obligation  involved  in  the  interpleader 
action  until  further  order  of  the  court.  Such  process 
and  order  shall  be  returnable  at  such  time  as  the 
court  or  judge  thereof  directs,  and  shall  be  addressed 
to  and  served  by  the  United  States  marshals  for  the 
respective  districts  where  the  claimants  reside  or 
may  be  found." 


Appellants  contend  that  foreign  service^  is  prohib- 
ited by  §  2361,  although  the  statute  does  not  so  state  and 
the  courts  have  said  remarkably  little  about  it. 


7.  Revere  was  an  interpleader  action  by  the  insurer  of  a  truck  which  had  col- 
lided with  a  school  bus.  After  an  exhaustive  review  of  the  cases.  Judge 
Wright  sustained  jurisdiction  under  §  1335  and  issued  an  injunction.  He  also 
held  that  restraining  orders  could  issue  against  state  court  proceedings  in  a 
Rule  22(1)  case. 

8.  By  "foreign  service,"  we  mean  service  outside  the  United  States. 


10 

See  Kuerschner  &  Rauchwarenfabrik  v.  New  York 
Trust  Co.,  (DC  SD  NY  1954)  126  F  Supp  684  at 
689  (dictum;  proceeding  under  Rule  22(1) 
FRCP) 

Cordner  v.  Metropolitan  Life  Insurance  Company, 
(DC  SD  NY  1964)  234  F  Supp  765  at  767  (same) 

Aetna  Life  Ins.  Co.  v.  DuRoure,  (DC  SD  NY  1954) 
123  F  Supp  736  at  739-740 

Agricultural  Ins.  Co.  v.  The  Lido  of  Worcester,  (DC 
Mass  1945)  63  F  Supp  799  at  801  ("Process  may 
run  at  least  throughout  all  the  states.") 


The  basis  for  implying  such  a  limitation  seems  par- 
ticularly slender  in  view  of  the  Judicial  Revision  Code  of 
1948,  which  extended  interpleader  jurisdiction  under 
§  1335  to  controversies  involving  alien  claimants.  In 
United  States  v.  Cardillo,  (DC  WD  Pa  1955)  135  F  Supp 
798,  registered  mail  notice  of  denaturalization  proceed- 
ings was  sustained  in  the  face  of  a  statute  requiring 
notice  by  personal  service  or  publication,  the  Court  hold- 
ing that  the  statute  should  be  "liberally  construed"  to 
require  only  actual  notice  to  persons  outside  the  United 
States  (which  the  Canadian  appellants  already  have) 
and  an  opportunity  to  defend  (which  they  also  have). 
The  statute  should  be  construed  to  permit  foreign  service 
upon  claimants  who  are  outside  the  United  States. 

3.  Jurisdiction  to  proceed  with  the  action  and  issue 
the  restraining  order  under  28  USC  §  1655. 
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28  use  §  1655  provides: 

"In  an  action  in  a  district  court  to  enforce  any 
lien  upon  or  claim  to,  or  to  remove  any  incumbrance 
or  lien  or  cloud  upon  the  title  to,  real  or  personal 
property  within  the  district,  where  any  defendant 
cannot  be  served  within  the  State,  or  does  not  volun- 
tarily appear,  the  court  may  order  the  absent  de- 
fendant to  appear  or  plead  by  a  day  certain. 

Such  order  shall  be  served  on  the  absent  defend- 
ant personally  if  practicable,  wherever  found,  and 
also  upon  the  person  or  persons  in  possession  or 
charge  of  such  property,  if  any.  Where  personal  serv- 
ice is  not  practicable,  the  order  shall  be  published 
as  the  court  may  direct,  not  less  than  once  a  week  for 
six  consecutive  weeks." 


It  is  asserted  that  personal  jurisdiction  is  a  prerequi- 
site to  relief  in  interpleader  cases  under  Rule  22(1)  or 
§  1335  which  seek  to  adjudicate  personal  rights.  If,  how- 
ever, appellees  correctly  contend  that  this  is  a  proceed- 
ing quasi  in  rem  with  respect  to  the  fund  deposited  in 
court,  it  is  not  necessary  that  personal  jurisdiction  be 
secured  over  all  claimants  as  a  condition  to  exercising 
jurisdiction  over  the  fund  and  protecting  it  by  a  restrain- 
ing order. 

a.  Section  1655  impliedly  authorizes  foreign  service 
in  interpleader  actions  involving  a  res  brought  under 
Rule  22(1)  FRCP  based  on  diversity  jurisdiction  (pres- 
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ent  in  this  case  )^  and  should  equally  permit  such  service 
in  proceedings  under  §  1335. 

Republic  of  China  v.  American  Exp.  Co.,  (DC  SD  NY 

1951)  95  F  Supp  740  at  743-744,  aff'd   (CA  2 

1952)  195  F2d  230,  opinion  on  remand  (DC  SD 
NY  1952)  108  F  Supp  169 

A/S  Krediit  Pank  v.  Chase  Manhattan  Bank,   (DC 

SD  NY  1957)  155  F  Supp  30,  aff'd  (CA  2  1962) 
303  F2d  648 

See  also  San  Rafael  Conipania  Naviera,  S.A.  v.  American 
Smelt.  &  R.  Co.,  (CA  9  1964)  327  F2d  581  at  587- 
588  (proceeding  under  Interpleader  Act) 


Although  the  geographical  scope  of  the  District 
Court's  injunctive  power  in  a  Rule  22(1)  interpleader 
suit  not  involving  a  fund  may  be  limited  to  the  district 
in  which  it  sits  (3  Moore's  Federal  Practice  (2d  Ed) 
3046  (Par  22.13)),  where  jurisdiction  exists  under  § 
1655  the  court  may  enjoin  parties  from  taking  action 
elsewhere  affecting  the  fund. 

All  Continent  Corporation  v.  Steelman,  (CCA  3 
1936)  86  F2d  913  at  915,  rev'd  on  other  grounds 
(1937)  301  US  278 

See  also  Pan  American  Fire  &  Casualty  Company  v.  Re- 
vere, supra,  (DC  ED  La  1960)  188  F  Supp  474  at 
483-485 


9.  See  the  comments  of  the  Advisory  Committee  on  the  Federal  Rules  concerning 
the  1963  amendments  to  Rule  4  (28  USCA  pocket  part  at  p  27);  Anno:  53 
ALR  2d  1164  at  1203-1204  (1957)  (foreign  service  under  nonresident  motor- 
ist statutes). 
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b.  Appellants  assert  (Br  7-8)  that  interpleader  suits 
are  necessarily  actions  in  personam  to  which  §  1655 
has  no  application.  On  the  contrary,  the  nature  of  the 
proceeding  depends  on  the  issues.  Their  contention  is 
based  on  New  York  L.  Ins.  Co.  v.  Dunleiry,  (1916)  241 
US  518,  36  S  Ct  613,  60  L  Ed  1 140,  in  which  the  Supreme 
Court  held  that  a  state  court  could  not  determine  the 
right  of  a  nonappearing  nonresident  claimant  to  the 
proceeds  of  an  annuity  insurance  policy,  even  though 
the  insurer  had  deposited  the  policy  proceeds  in  court 
and  sought  to  interplead  both  claimants.  See  also  Aetna 
Life  Ins.  Co.  v.  DuRoure,  supra,  (DC  SD  NY  1954)  123 
F  Supp  736  at  739-740. 

However,  since  Dunlevy  it  has  repeatedly  been  held 
that  an  indebtedness  in  the  form  of  a  fund  is  a  sufficient 
res  to  support  jurisdiction  under  §  1655  and  that  con- 
flicting claims  to  it — including  claims  of  absent  foreign- 
ers— can  be  determined  in  interpleader  proceedings. 

Republic  of  China  v.  American  Exp.  Co.,  supra,  (DC 
SD  NY  1 95 1 )  95  F  Supp  740  at  743-744  ( claims  to 
bank  account) 

A/S  Krediit  Pank  v.  Chase  Manhattan  Bank,  supra, 
(DC  SD  NY  1957)  155  F  Supp  30 

Anno:  30  ALR  2d  208  at  251  et  seq  (1953) 
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In  even  broader  terms,  a  simple  contract  claim 
(without  any  fund)  was  held  to  be  within  a  state  court's 
quasi  in  rem  jurisdiction  in  Atkinson  v.  Superior  Court, 
(1957)  49  Cal  2d  338,  316  P2d  960,  app  dism'd  (1958) 
357  US  569,  which  rejected  jurisdictional  objections 
based  on  Dunlevy.  Atkinson  was  an  action  by  local  em- 
ployees against  their  local  employers  and  a  nonresident 
trustee  for  a  determination  that  a  collective  bargaining 
agreement  was  invalid  and  that  sums  payable  under  it 
to  the  trustee  were  actually  wages  owing  to  the  local 
claimants.  California  law  forbids  judgments  on  "per- 
sonal" claims  against  nonappearing  nonresidents  (§ 
417  CCP).  Justice  Traynor  stated  the  question  as  being 

"*  *  *  whether  the  chose  in  action  in  question 
may  be  treated  as  being  within  this  state  within  the 
meaning  of  section  412  for  purposes  of  exercising  in 
rem  or  quasi  in  rem  jurisdiction  over  it  in  these 
actions." 


After  a  thorough  review  of  the  cases,  the  court  sustained 
the  trial  court's  quasi  in  rem  jurisdiction. 

4.  Jurisdiction  over  the  Canadian  claimants  was  ob- 
tained under  and  in  the  manner  set  forth  in  Rule  4  FRCP, 
which  provides  an  additional  manner  of  service  upon  non- 
resident claimants  and  extends  such  service  to  all  cases  in 
which  nonresident  service  is  authorized  by  state  or  federal 
law. 


1) 

As  amended.  Rule   1  (e)  provides: 

""Sarnc:  Service  Upon  Party  A'o/  Inhabitant  of  or 
Found  Witliin  State.  Whenever  a  statute  of  the  Unit- 
ed States  or  an  order  of  court  thereunder  provides 
for  service  of  a  sunnnons,  or  of  a  notice,  or  of  an 
order  in  Heu  of  summons  upon  a  party  not  an  in- 
habitant of  or  found  within  the  state  in  which  the  dis- 
trict court  is  held,  sei-vice  may  be  made  under  the 
circumstances  and  in  the  manner  prescribed  by  the 
statute  or  order,  or,  if  there  is  no  provision  therein 
prescribing  the  manner  of  service,  in  a  manner  stat- 
ed in  this  nale.  *  *  *" 


As  amended.  Rule  4(i)  provides: 

^^Alternative  Provisions  for  Service  in  a  Foreign 
Country. 

( 1 )  Manner.  When  the  federal  or  state  law  re- 
ferred to  in  subdivision  (e)  of  this  rule  authorizes 
service  upon  a  party  not  an  inhabitant  of  or  found 
within  the  state  in  which  the  district  court  is  held, 
and  service  is  to  be  effected  upon  the  party  in  a 
foreign  countr}'^,  it  is  also  sufficient  if  service  of 
the  summons  and  complaint  is  made:  *  *  *  (D)  by 
any  form  of  mail,  requiring  a  signed  receipt,  to  be 
addressed  and  dispatched  by  the  clerk  of  the  court  to 
the  party  to  be  served;  *  ♦  ♦" 


These  amendments  provide,  in  the  case  of  foreign 
service,  an  alternative  mode  of  service  to  that  provided 
in  §  2361  and  §  1655.  Hoffman  Motors  Corporation  v. 
Alfa  Romeo,  (DC  SD  NY  1965)  244  F  Supp  70  at  77-81. 
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It  is  by  force  of  the  i-ule  itself  that  this  additional  mode 
of  service  is  effective.  But  the  rule  does  more  than  that. 
It  expands  the  cases  in  which  foreign  service  is  proper 
to  any  case  in  which  state  or  federal  law  permits  service 
outside  the  district.  Constitutional  objections  to  such 
reference  to  state  law  have  been  rejected. 

"The  amended  Rules  4(e)  and  4(f)  do  not  con- 
travene the  Enabling  Act  (28  U.S.C.  §  2072),  which 
forbids  the  Supreme  Court  to  prescribe  rules  which 
'abridge,  enlarge  or  modify  any  substantive  right,' 
for  the  right  affected  is  not  a  'substantive  right'  with- 
in the  meaning  of  that  statute.  Nor  are  the  rules  in 
conflict  with  Rule  82  which  states  that  the  Rules  of 
Civil  Procedure  'shall  not  be  construed  to  extend  or 
limit  the  jurisdiction  of  the  United  States  district 
courts'  for  'jurisdiction'  as  used  in  Rule  82  refers 
only  to  jurisdiction  over  the  subject  matter,  not  to 
jurisdiction  over  the  person.  *  *  *"  United  States  v. 
Montreal  Trust  Company,  (DC  SD  NY  1964)  35  FRD 
216  at  219 


Rule  4(i)  should  similarly  be  construed,  according 
to  its  terms,  to  permit  foreign  service  in  all  cases  where 
a  federal  statute  permits  service  beyond  the  district,  and 
to  provide  for  foreign  service  by  registered  mail  in  all 
such  cases,  a  construction  equally  applicable  to  §  2361 
and  to  §  1655.10 

Rule  4  also  supports  foreign  service  by  registered 


10.  The  restraining  order  in  this  case  bars  only  suits  in  domestic  courts  and  has 
no  application  to  proceedings  elsewhere. 
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mail  in  this  case,  because  Oregon  law  permits  out-of- 
state  service  without  territorial  limitation  in  quasi  in 
rem  cases  (ORS  15.110,  15. 130). ^  Rule  4(i)  provides 
the  alternative  manner  of  such  service  which  was 
utilized  in  the  trial  court.  2  Moore's  Federal  Practice 
(2d  Ed)  1249,  fn  11  (Par  4.34(2) ). 

5.  The  action  should  not  be  dismissed. 

Any  defect  in  the  manner  or  proof  of  service  would 
in  any  case  not  justify  reversal  of  the  order  or  dismissal 
of  the  action,  but  would  require  merely  that  service  be 
perfected.  No  procedural  defect  has  been  suggested  on 
this  appeal. 

Davis  V.  Gahan,  (DC  SD  NY  1964)  227  F  Supp  867 

at  872 

Even  if  the  court  should  determine  that  the  trial 
court  lacked  interpleader  jurisdiction  over  the  Canadian 
claimants,  it  would  not  follow  that  the  action  should  or 
could  be  dismissed.  It  should  in  any  event  proceed  as  a 
diversity  suit  to  settle  the  rights  of  those  who  have  be- 
come parties  to  it,  either  through  personal  service  with- 
in the  district  or  voluntarily  following  service  elsewhere. 


1 1 .  See  cases  cited  in  Advisory  Committee  comments  on  1 963  amendments  to 
Rule  4,  supra,  n  9. 
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CONCLUSION 

The  need  for  interpleader  relief  in  this  case  is  critical 
and  is  consistent  with  judicial  and  public  policy.  Such 
relief  would  be  ineffective  in  the  absence  of  the  order 
which  is  the  subject  of  this  appeal. 

The  judgment  of  the  lower  court  should  be  affirmed. 

Respectfully  submitted, 

McCOLLOCH,  DEZENDORF  i. 
SPEARS 

JOHN  GORDON  GEARIN 

JAMES  H.  CLARKE 

Attorneys  for  Appellee  Grey- 
hound Lines,  Inc. 
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of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief  is 
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STATEMENT  OF  THE  CASE 

The  appellee  adopts  the  statement  of  the  case  as  contained 
ill  appellants'  brief  under  "Summary  of  Facts"  except  that  person- 
al service  by  mail  was  obtained  upon  the  defendants  who  are 
residents  of  Canada.  It  should  also  be  noted  that  personal  service 
was  obtained  upon  the  appellant  Donald  Wood  by  the  United 
States  Marshal  for  the  Northern  District  of  California  on  the 
19th  day  of  October,  1965. 

SUMMARY  OF  ARGUMENT 

The  District  Court  did  not  commit  any  error  of  law  when  it 
concluded  that  there  was  proper  jurisdiction  over  this  cause  and 
the  appellants  herein. 

A.  The  District  Court  has  jurisdiction  over  the  subject  matter 
in  an  action  in  the  nature  of  interpleader. 

B.  The  District  Court  has  jurisdiction  over  all  defendants, 
all  prospective  claimants. 

C.  Personal  service  of  the  prospective  claimants  of  the  fund 
can  be  obtained  under  the  provisions  of  Rule  4  (e)  and  (i)  of 
the  Federal  Rules  of  Civil  Procedure  to  support  the  injunctive 
relief  granted  by  28  USCA  2361. 

1.  The  service  by  registered  mail  of  the  Canadian  defendants 
pursuant  to  rule  4  (i)  FRCP  constituted  personal  service  upon 
these  defendants. 

2.  The  provisions  of  Rule  4  (i)  FRCP  are  specifically  supple- 
mentary to  the  provisions  for  service  of  process  set  forth  in  28 
USCA  2361. 

ARGUMENT 

A.  This  is  a  civil  action  brought  in  the  nature  of  an  inter- 
pleader. That  the  District  Court  has  jurisdiction  over  such  a  civil 
aaion  is  apparent.   28  USCA  1335  provides: 

"(a)    The  district  courts  shall  have  original   juris- 
diction of  any  civil  action  of  interpleader  or  in  the 
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nature  of  interpleader  filed  by  any  person,  firm,  or 
corporation,  association,  or  society  having  in  his  or  its 
custody  or  possession  money  or  property  of  the  value 
of  S500  or  more,  or  having  issued  a  note,  bond,  certifi- 
cate, policy  of  insurance,  or  other  instrument  of  value 
or  amount  of  $500  or  more,  or  providing  for  the  de- 
livery or  payment  of  the  loan  of  money  or  property  of 
such  amount  or  value,  or  being  under  any  obligation 
written  or  unwritten  to  the  amount  of  $500  or  more, 
if 

"  ( 1 )  Two  or  more  adverse  claimants,  of  diverse 
citizenship  as  defined  in  section  1332  of  this  title,  are 
claiming  or  may  claim  to  be  entitled  to  such  money 
or  property,  or  to  any  one  or  more  of  the  benefits  arising 
by  virtue  of  any  note,  bond,  certificate,  policy  or  other 
instrument,  or  arising  by  virtue  of  any  such  obligation; 
and  if  (2)  the  plaintiff  has  deposited  such  money  or 
property  or  has  paid  the  amount  of  or  the  loan  or  other 
value  of  such  instrument  or  the  amount  due  under  such 
obligation  into  the  registry  of  the  court,  there  to  abide 
the  judgment  of  the  court,  or  has  given  bond  payable 
to  the  cleark  of  the  court  in  such  amount  and  with  such 
surety  as  the  court  or  judge  may  deem  proper,  con- 
ditioned upon  the  compliance  by  the  plaintiff  with  the 
future  order  or  judgment  of  the  court  with  respect  to 
the  subject  matter  of  the  controversy. 

'"(b)  Such  an  action  may  be  entertained  although 
the  titles  or  claims  of  the  conflicting  claimants  do  not 
have  a  common  origin,  or  are  not  identical,  but  are 
adverse  to  and  independent  of  one  another." 

The  district  court  of  the  judicial  district  in  which  a  civil  action 
in  the  nature  of  interpleader  under  28  USCA  1335  may  be 
brought  is  prescribed  definitely,   28  USCA  1397  provides: 

"Any  civil  action  of  interpleader  or  in  the  nature 
of  interpleader  under  section  1335  of  this  title  may  be 
brought  in  the  judical  district  in  which  one  or  more  of 
the  claimants  reside." 

The  appellee  insurance  company,  being  threatened  with  a 
multiplicity  of  suits  and  double  vexation  even  though  it  denies 
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coverage  under  its  policy  for  the  particular  loss,  had  the  right  to 
assert  the  remedy  afforded  it  under  28  USCA  1335  by  filing  in 
die  District  Court  a  bill  in  the  nature  of  interpleader.  This  meth- 
od has  been  considered  and  approved  many  times. 

Pan  American  Fire  &  Casualty  Co  v  Revere, 

188  FSupp474  (I960) 
Commercial  Union  Ins  Co  of  Neiu  York  v  Adams, 
231  FSupp  860  (1964) 
Massachusetts  Bonding  &  Ins  Co  v  City  of  St.  Louis 

109  F  Supp  137  (1952) 
Neti'  York  Life  Ins  Co  v  Lee, 

I'Sl  F2d  811   (1956) 
Denham  v  LaSalle-Madison  Hotel  Co, 

168  F2d  576  (1948) 

The  Court,  in  the  New  York  Life  Ins.  Co.  case,  stated  at  page 
814: 

"Section  1335  adequately  provides  for  interpleader 
for  the  protection  of  the  insurance  company  and  for  the 
preservation  and  protection  of  the  rights  of  the  adverse 
claimants.  The  jurisdiction  granted  to  the  district  court 
is  not  limited  to  an  action  of  strict  interpleader,  but  the 
provision  is  that  the  court  shall  also  have  jurisdiction  of 
an  action  'in  the  nature  of  interpleader'.  See  also  Rule 
22  F.R.  Civ.  P.,  U.S.C.A.  This  means  that  it  was  not  re- 
quired that  the  insurance  company  be  a  mere  stake- 
holder having  no  claim  or  interest  in  the  fund  or  prop- 
erty in  dispute;  but  it  might  maintain  its  suit  under 
the  statute  while  still  averring  that  it  was  not  liable  in 
whole  or  in  part  to  any  or  all  of  the  claimants." 

B,  The  Distria  Court  has  jurisdiction  over  all  of  the  defend- 
ants, all  possible  adverse  claimants. 

It  is  apparent,  under  the  statutory  authority  which  forms  the 
basis  for  the  institution  of  a  civil  action  in  the  nature  of  inter- 
pleader, that  the  District  Court  may  issue  its  process  to  all  claim- 
ants and  also  enter  its  order  restraining  them  from  instituting  and 
proceeding  in  any  State  or  United  States  court.  28  USCA  2361 
provides: 
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"In  any  civil  action  of  interpleader  or  in  the  nature 
of  interpleader  under  section  1335  of  this  title,  a  district 
court  may  issue  its  process  for  all  claimants  and  enter 
its  order  restraining  them  from  instituting  or  prosecut- 
ing any  proceeding  in  the  State  or  United  States  court 
affecting  the  property,  instument  or  obligation  involved 
in  the  interpleader  action  until  further  order  of  the 
court.  Such  process  and  order  shall  be  returnable  at  such 
time  as  the  court  or  judge  thereof  directs,  and  shall  be 
addressed  to  and  served  by  the  United  States  marshals 
for  the  respective  districts  where  the  claimants  reside 
or  may  be  found. 

"Such  district  court  shall  hear  and  determine  the 
case,  and  may  discharge  the  plaintiff  from  further  lia- 
bility, make  the  injunction  permanent,  and  make  all  ap- 
propriate orders  to  enforce  its  judgment." 

It  is  evident  that  no  distinction  is  made  under  the  statute  be- 
tween residents  and  non-residents  of  the  United  States.  Instead, 
the  statute  clearly  authorizes  service  upon  parties  not  an  inhabi- 
tant of  the  state  in  which  the  district  court  is  held.  It  states  spe- 
cifically that  a  "district  court  may  issue  its  process  for  all  claim- 
ants" and  to  restrain  them  from  any  proceeding  "in  any  state  or 
United  States  court". 

The  order  to  show  cause  entered  by  the  District  Court  in  this 
case  on  the  22nd  day  of  January,  1965,  was  in  fact  directed  to  all 
claimants,  which  included  residents  and  non-residents  of  the 
United  States.  The  order  provided  in  part: 

"You,  and  each  of  you,  are  hereby  ordered,  within 
1 0  days  of  service  upon  you  of  this  order  if  served  with- 
in the  district  of  this  court,  or  within  20  days  if  served 
within  any  other  federal  court  district,  or  within  30  days 
if  served  outside  of  the  United  States," 

Appellants  did,  by  their  interpretation,  limit  jurisdiction  in  an 
interpleader  action  to  only  those  cases  where  all  the  claimants 
can  be  served  by  a  United  States  marshal.  This,  obviously,  is  not 
the  intent  or  purpose  of  the  statute  authorizing  civil  aaions  of 
interpleader  or  in  the  nature  of  interpleader.   Many  are  the  cases 
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in  which   non-residents  of  the  United   States  have   been   made 
parties  to  civil  aaions  of  interpleader: 

Republic  of  China  v  American  Exp  Co, 

108  FSupp  169  (1952) 
San  Rafael  Compatiia  Naviera  S.A.  v  American  Smel- 

tering  &  Refining  Co., 

327  F2d  581  (1964) 
Krcdit  Pank  v  Chase  Manhattan  Bank, 

155  F  Supp  30  (1957) 

C.  The  general  principle  cited  by  the  appellants  to  the  effect 
that  interpleader  is  an  in  personam  proceeding  need  not  be  argued. 
The  power  of  the  District  Court  has  been  set  out  in  28  USCA 
2361. 

I.  Appellants  present  the  argument  that  since  interpleader  is 
an  in  personam  proceeding,  personal  service  of  the  defendants  is 
essential  to  the  jurisdiction.  Personal  service  has  been  obtained. 
Appellants  are  attempting  to  confuse  personal  service  or  in  per- 
sonam jurisdiction,  with  service  of  process  which  requires  delivery 
by  hand.  Rule  4  (e)  FRCP  provides: 

"Whenever  a  statute  of  the  United  States  or  an  order 
of  court  thereunder  provides  for  service  of  a  summons, 
or  of  a  notice,  or  of  an  order  in  lieu  of  summons  upon 
a  party  not  an  inhabitant  of  or  found  within  the  state 
in  which  the  district  court  is  held,  service  may  be  made 
under  the  circumstances  and  in  the  manner  pre- 
scribed by  the  statute  or  order,  or  if  there  is  no  pro- 
vision therein  prescribing  the  manner  of  service,  in  a 
manner  stated  in  this  rule.  Whenever  a  statute  or  rule 
of  court  of  the  state  in  which  the  district  court  is  held 
provides  ( 1 )  for  service  of  a  summons,  or  of  a  notice, 
or  of  an  order  in  lieu  of  summons  upon  a  party  not  an 
inhabitant  of  or  found  within  the  state,  or  (2)  for 
service  upon  or  notice  to  him  to  appear  and  respond  or 
defend  in  an  action  by  reason  of  the  attachment  or 
garnishment  or  similar  seizure  of  his  property  located 
within  the  state,  service  may  in  either  case  be  made 
under  the  circumstances  and  in  the  manner  prescribed 
in  the  statute  or  rule." 
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Rule  4  (i)    (1)  FRCP  provides: 

"When  the  federal  or  state  law  referred  to  in  subdivi- 
sion (e)  of  this  rule  authorizes  service  upon  a  party 
not  an  inhabitant  of  or  found  within  the  state  in  which 
the  district  court  is  held,  and  service  is  to  be  effected 
upon  the  party  in  a  foreign  country,  it  is  also  sufficient 
if  service  of  the  summons  and  complaint  is  made:  (A) 
in  the  manner  prescribed  by  the  law  of  the  foreign 
country  for  service  in  that  country  in  an  action  in  any 
of  its  courts  of  general  jurisdiction;  or  (B)  as  directed 
by  the  foreign  authority  in  response  to  a  letter  roga- 
tory, when  service  in  either  case  is  reasonably  calculated 
to  give  actual  notice;  or  (C)  upon  an  individual,  by 
delivery  to  him  personally,  and  upon  a  corporation  or 
partnership  or  association,  by  delivery  to  an  officer, 
a  managing  or  general  agent;  or  (D)  by  any  form  of 
mail,  requiring  a  signed  receipt,  to  be  addressed  and  dis- 
patched by  the  clerk  of  the  court  to  the  party  to  be 
served;  or  (E)  as  direaed  by  order  of  the  court.  Service 
under  (C)  or  (E)  above  may  be  made  by  any  person 
who  is  not  a  party  and  is  not  less  than  18  years  of  age 
or  who  is  designated  by  order  of  the  district  court  or  by 
the  foreign  court.  On  request,  the  clerk  shall  deliver 
the  summons  to  the  plaintiff  for  transmission  to  the 
person  or  the  foreign  court  or  o^cer  who  will  make  the 
service." 

The  recent  amendments  of  Rule  4  FRCP  have  been  construed 
by  the  Supreme  Court  of  the  United  States  in  Hanna  v  Plumer, 
85  S  Ct  1136,  14  L  Ed2d  8,  wherein  the  provisions  for  personal 
service  under  Rule  4  FRCP  were  challenged.  The  Supreme  Court, 
taking  certiorari  in  order  to  have  conformity  within  the  federal 
courts,  stated  at  page  1139: 

"Actual  notice  is  of  course  also  the  goal  of  Rule  4  (d) 
( 1 ) ;  however,  the  Federal  Rule  reflects  a  determina- 
tion that  this  goal  can  be  achieved  by  a  method  less 
cumbersome  than  that  prescribed  in  §9.  [requiring 
delivery  by  hand]." 

Appellants'  argument  is  based  upon  the  supposition  that  per- 
sonal service  is  only  achieved  by  delivering  the  service  upon  the 


party  to  be  served  by  hand.  Contrary  to  this  premise  there  is  ade- 
quate authority  to  support  the  position  that  personal  service  can 
be  achieved  by  mail.  State  v  Pierce,  100  NW2d  137,  257  Minn 
114   (1959). 

In  personam  jurisdiction  of  the  defendants  who  are  Canadian 
residents  has  been  obtained  pursuant  to  the  conditions  of  Rule 
4  (i)  FRCP  and  consequently  the  Court  has  the  jurisdiction  to 
restrain  these  defendants. 

2.  Appellants  next  urge  that  28  USCA  2361  is  the  exclusive 
provision  for  service  and  since  the  cited  section  does  not  provide 
for  service  in  a  foreign  country,  there  is  no  method  available  for 
the  appellee  to  obtain  service  in  a  foreign  country.  Appellee  ob- 
tained service  of  the  defendants  who  were  residents  of  the  foreign 
country  pursuant  to  the  provisions  of  Rule  4  (i)  FRCP.  The  use 
of  the  methods  available  under  the  Rule  4  (i)  FRCP  has  been 
challenged  and  upheld.  Hoffman  Motors  Corp  v  Alfa  Romeo, 
244  F  Supp  70  (1965);  Securities  &  Exchange  Commission  v 
Briggs,  234  Supp  618  (1964).  In  the  Hoffman  Motors  case  the 
same  argument  that  appellants  present — the  exclusive  character 
of  the  statute  permitting  the  process  of  the  Federal  District  Court 
to  extend  beyond  the  geographical  boundaries  of  the  district — 
was  urged.  The  Court  found  that  Rule  4  (i)  FRCP  was  supple- 
mentary and  in  addition  to  the  statute  which  empowered  the  court 
to  have  effeaive  process  outside  the  district  in  which  the  court 
sat.  In  the  Securities  &  Exchange  Commission  case  the  Court  held 
that  a  service  under  Rule  4(e)  and  (i)  FRCP  constituted  in  per- 
sonam jurisdiction  of  a  United  States  citizen  served  in  Canada. 

Rule  4  (e)  and  (i)  FRCP  appear  for  the  first  time  in  1963. 
In  the  less  than  two  years  of  their  existence  they  have  already 
been  challenged  in  the  Federal  Distria  Courts,  the  Courts  of 
Appeals,  and  the  United  States  Supreme  Court  on  the  grounds 
that  the  appellants  here  present.  Whenever  challenged,  they  have 
been  upheld  as  establishing  in  personam  jurisdiction  and  as  a  sup- 
plementary and  additional  methods  of  obtaining  jurisdiction. 
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CONCLUSION 

For  the  reason  set  forth  hereinabove,  the  District  Court  would 
have  jurisdiction  over  the  subject  matter  and  over  the  persons  of 
all  defendants,  and  in  personam  jurisdiction  of  the  appellants  was 
obtained  in  the  manner  provided  under  Rule  4  (e)  and  (i) 
FRCP,  and  the  order  denying  the  motion  to  dissolve  the  restrain- 
ing order  was  proper. 

Respectfully  submitted, 

Williams,  Skopil  &  Miller 

Otto  R.  Skopil,  Jr. 
Attorneys  for  Appellee 
State  Farm  Fire  and 
Casualty  Company 

CERTIFICATE 

I  certify  that,  in  connection  with  the  preparation  of  this  brief, 
I  have  examined  Rules  18  and  19  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  and  that,  in  my  opinion,  the  fore- 
going brief  is  in  full  compliance  with  those  rules. 


Otto  R.  Skopil,  Jr. 

Of  Attorneys  for  Appellee 

State  Farm  Fire  and  Casualty  Co. 
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INTRODUCTION 

The  briefs  heretofore  filed  by  the  parties  include 
Statement  of  Jurisdiction,  Statement  of  the  Case  and 
Specification  of  Errors.  Appellee  State  Farm  Fire  and 
Casualty  Company,  hereinafter  referred  to  as  "State 
Farm,"  adopted  appellants'  Statement  of  Jurisdiction 
and  Statement  of  the  Case.  Greyhound  Lines,  Inc.,  here- 
inafter referred  to  as  "Greyhound,"  included  in  its  brief 
an  additional  statement  of  jurisdiction  and  a  supple- 
mental statement  of  the  case.  It  is  unnecessary  to  make 


2 


any  comments  regarding  these  portions  of  any  of  the 


briefs 


Appellants  will  set  forth  the  specifications  of  error 
as  they  appeared  in  their  original  brief. 


ARGUMENT 

A.   Interpleader  is  an  in  personam  proceeding. 

1.  State  Farm,  at  page  6  of  its  brief,  states  that  ap- 
pellants' position  that  interpleader  is  an  in  personam 
proceeding  need  not  be  argued.  State  Farm  then  at- 
tempts to  convert  appellants'  argument  to  indicate  it  is 
appellants'  position  that  personal  service  of  the  various 
defendants  is  essential  to  jurisdiction.  The  question  is 
not  whether  the  delivery  of  the  complaint  and  restrain- 
ing order  by  registered  mail  to  the  Canadian  residents 
is  sufficient  service  of  process.  It  is  appellants'  position 
that  the  United  States  District  Court  does  not  have  jur- 
isdictional power,  regardless  of  the  method  of  service,  to 
render  an  effective  restraining  order  as  against  residents 
of  Canada.  It  is  appellants'  position  that  the  Canadian 
residents  are  necessary  parties,  and  the  inability  to  bring 
them  before  the  Court  renders  the  entire  proceeding  in- 
valid. 

Greyhound,  in  its  brief,  at  page  17,  refers  to  appel- 
lants' position  as  one  of  complaint  of  some  procedural 
defect  which  would  merely  require  that  the  method  of 
service  be  corrected  and  perfected.  This  attempted  re- 
statement of  appellants'  position  by  Greyhound  is  a  mis- 
interpretation of  appellants'  basis  for  this  appeal. 


On  page  13  of  Greyhound's  brief,  it  is  stated  that 
"*  :^  :i:  jt  has  Fepeatcdly  been  held  that  an  indebtedness 
in  the  form  of  a  fund  is  a  sufficient  res  to  support  juris- 
diction under  §  1655  *  *  *." 

To  test  this  statement,  one  must  decide  whether  State 
Farm's  deposit  with  the  Clerk  of  the  Court  is  a  "fund." 
In  appellants'  brief,  the  case  of  Aetna  Life  Insurance 
Company  V.  DuRoure,  123  F.  Supp.  736,  was  cited. 
Appellants  did  not  include  the  quotation  from  page  740. 
It  completely  answers  Greyhound's  argument.  This  quo- 
tation follows  a  discussion  of  the  New  York  Life  Insur- 
ance Company  v.  Dunlevy  decision  (1916),  241  U.S. 
518,  36  S.  Ct.  613,  60  L.  Ed.  1140.  The  quotation  was 
from  3  Moore's  Federal  Practice  (2d  ed.),  ^  22.06,  as 
follows : 

*'  'While  a  court  may  obtain  in  rem  or  quasi  in 
rem  jurisdiction  over  adverse  claimants  to  a  specific 
res,  such  as  the  corpus  of  a  trust  estate,  a  fund,  se- 
curities, or  other  chattels,  a  person  against  whom  in 
personam  liability  is  asserted  may  not  transform 
that  liability  into  a  res  by  depositing  money  into 
court  and  thus  enable  the  court  to  proceed  to  an 
adjudication,  by  in  rem  or  quasi  in  rem  process,  of 
the  defendants'  in  personam  claims  against  the 
plaintiff.  This  was  the  teaching  of  the  Dunlevy 
case.' 

"See  also  Hanna  v.  Stedman,  230  N.Y.  326,  130 
N.E.   566." 

Greyhound  further  states  that  its  position  is  sup- 
ported by  "repeated"  decisions,  then  cites  tv/o  cases: 
Republic  of  China  v.  American  Exp.  Co.,  (D.C.  S.D. 
N.Y.  1951),  95  F.  Supp.  740  at  743-744,  aff'd  (C.A.  2 


1952),  195  F.2d  230,  opinion  on  remand  (D.C.  S.D.  N.Y. 
1952),  108  F.  Supp.  169.  A/S  Krediit  Pank  v.  Chase 
Manhattan  Bank  (D.C.  S.D.  N.Y.  1957),  155  F.  Supp. 
30,  aff'd  (C.A.  2  1962),  303  F.2d  648. 

Note  that  Greyhound's  interpretation  of  the  Republic 
of  China  case  refers  to  it  as  a  claim  against  a  bank  ac- 
count. The  Republic  of  China  case  involves  three  de- 
cisions, the  first  appearing  in  95  F.  Supp.  740,  the  sec- 
ond in  195  F.2d  230,  and  the  last  in  108  F.  Supp.  169. 
The  decision  states,  at  95  F.  Supp.,  page  742,  that  the 
fund  originated  from  the  establishment  of  a  credit  bal- 
ance with  the  American  Express  Company.  The  entire 
issue  in  the  first  decision  was  whether  the  circumstances 
of  the  case  were  such  that  an  interpleader  would  prob- 
ably lie,  and  the  District  Court  held  that  it  would.  The 
decision  of  the  court  went  no  further.  This  opinion  was 
appealed  to  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit,  and  the  decision  holding  that  the  interpleader 
was  proper  was  affirmed.  The  matter  was  then  remanded 
to  the  District  Court  for  further  proceedings.  The  next 
opinion  is  reported  in  108  F.  Supp.  169,  and  at  this  stage, 
the  Court  ordered  that  the  matter  be  remanded  to  the 
Calendar  Commissioner,  and  was  not  to  be  restored  for 
trial  until  there  was  proof  of  jurisdiction  over  all  de- 
fendants directed  to  be  brought  in  by  the  judgment  of 
interpleader.  These  defendants  included  a  John  Doe  and 
a  Richard  Roe  and  a  foreign  government.  The  Court 
held,  at  page  170,  that  there  was  no  showing  of  proper 
service,  this  being  the  reason  the  cause  was  held  in  abey- 
ance. 

It  is  submitted  that  this  is  hardly  valid  authority 


for  Greyhound's  proposition  that  indebtedness  in  the 
form  of  a  fund  is  a  sufficient  res  to  support  jurisdiction 
under  28  U.S.C.A.  §  1655. 

In  the  A/S  Krediit  Pank  case,  155  F.  Supp.  30,  the 
"fund"  consisted  of  cash  on  deposit  and  securities.  The 
Court,  at  page  36,  authorized  service  pursuant  to  28 
U.S.C.A.  §  1655,  and  felt  that  this  method  of  service 
would  be  proper  because 

"*  *  *  the  securities  now  held  by  Chase  for  this 
account  plainly  constitute  personal  property  within 
the  district  to  which  a  claim  has  been  asserted." 

It  is  submitted  that  the  AjS  Krediit  Pank  case  is 
not  support  for  appellee's  position,  and  most  assuredly 
does  not  provide  bases  for  this  Court  to  overlook  the 
Dunlevy  decision  and  the  quotation  from  Moore's  Fed- 
eral Practice,  set  forth  above. 

B.   Service  by  registered  mail  upon  Canadian  residents  pur- 
suant to  Rule  4  (!)  was  not  valid. 

Appellants  have  discussed  their  position  on  pages 
8-13,  inclusive,  of  their  original  brief.  State  Farm,  on 
page  8  of  its  brief,  indicates  that  such  use  of  Rule  4  (i), 
F.R.C.P.,  has  been  challenged  and  upheld.  State  Farm 
relies  on  Hoffman  Motors  Corp.  v.  Alfa  Romeo,  244  F. 
Supp.  70  (1965)  and  Securities  &  Exchange  Commission 
v.  Briggs,  234  F.  Supp.  618  (1964).  The  Hoffman  Mo- 
tors case,  at  page  77,  at  the  beginning  of  headnotes  9 
and  10,  states  as  follows: 

"[9,  10]  The  Automobile  Dealers  Act  (15  U.S.C. 
§§  1221-1225)  contains  no  special  provision  for  serv- 
ice  of   process." 


Accordingly,  t±ie  court  permitted  service  upon  an  Italian 
corporation  pursuant  to  the  New  York  statute  providing 
for  service  upon  a  "nondomiciliary"  who  "transacts  any 
business  within  the  state."  The  other  act  involved  was 
the  Robinson  Patman  Act,  which  contained  a  special 
provision  concerning  service  of  process  (15  U.S.C.  §  22), 
providing  that  process  may  be  served  "in  the  District 
of  which  (defendant  corporation)  is  an  inhabitant,  or 
wherever  it  may  be  found." 

In  the  first  situation,  Rule  4  (i)  was  brought  into 
play  because  the  statute  was  silent  as  to  service.  In  the 
second  situation,  the  statute  provided  for  the  method 
of  service  and  was  followed.  Despite  State  Farm's  in- 
terpretation of  the  Hoffman  Motors  decision,  examina- 
tion will  indicate  that  it  does  not  support  its  position. 
At  page  78,  the  Court  makes  the  following  comment 
(The  initials  S.p.A.  refer  to  the  Italian  corporation): 

"S.p.A.  does  not  dispute  that  it  was  properly 
served  under  the  New  York  statute,  if  that  statute 
applies.  It  takes  the  position,  however,  (1)  that 
Rule  4(f),  F.R.C.P.,  limits  service  to  New  York 
State  and  therefore  extraterritorial  service  is  invalid, 
and  (2)  assuming  the  applicability  of  state  law,  that 
it  did  not  transact  business  within  the  state  as  re- 
quired by  §  302(a),  C.P.L.R.,  and  therefore  could 
not  be  served  in  Italy  under  it.  Both  contentions 
are  without  merit." 

In  Securities  &  Exchange  Commission  v.  Briggs,  234 
F.  Supp.  618,  service  was  made  upon  an  American  citi- 
zen in  Canada,  the  question  being  whether  the  Court  had 
power  to  take  in  personam  jurisdiction  over  one  of  its 


citizens  not  physically  present  within  the  United  States 
when  served  with  process.  The  service  was  made  under 
15  U.S.C.  §  77  V  (a),  stating: 

"  '*  *  *  process  in  such  cases  may  be  served  in 
any  other  district  of  which  the  defendant  is  an  in- 
habitant or  wherever  the  defendant  may  be  found.' 
(77v(a))  (Emphasis  added.)" 

Greyhound,  at  page  15  of  its  brief,  argues  that  Rule 
4  (i)  provides  an  alternate  mode  of  service  to  that  pro- 
vided in  28  U.S.C. A.  §  2361.  Also,  at  page  17  of  its  brief, 
Greyhound  makes  reference  to  ORS  15.110  and  15.130. 
The  reference  to  the  Oregon  statutes  is  most  misleading, 
as  the  adoption  of  Rule  4  (i)  was  to  permit  the  use  of 
state  "long-arm"  and  nonresident  motorist  statutes  in 
federal  court,  and  the  Oregon  sections  referred  to  have  to 
do  with  cases  where  the  Court  has  jurisdiction  of  the 
subject  matter  of  the  action  (ORS  15.110)  and  in  suits 
in  equity  when  the  subject  of  the  suit  is  real  or  personal 
property  in  the  State  of  Oregon,  or  is  for  divorce,  etc. 
(ORS  15.130). 

It  is  appellants'  position  that  Rule  4  (i)  does  not 
provide  an  alternative  or  an  additional  mode  of  service; 
the  provisions  of  28  U.S.C. A.  §  2361  control  the  method 
of  serving  process  on  all  parties  in  this  cause. 

C.  The  Court  did  not  have  jurisdictton  over  the  Canadian 
defendants,  and  the  motion  to  dissolve  the  restraining 
order  and  to  dismiss  the  complaint  should  have  been 
granted. 

(a)  Many  of  the  cases  referred  to  by  defendant  State 
Farm,  on  page  6  of  its  brief,  in  opposition  to  appellants' 
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position,  have  already  been  discussed  under  Assignment 
of  Error  No.  1.  Appellee  Greyhound  interprets  appel- 
lants' position  to  be  that  Section  2361  prohibits  service 
outside  of  the  United  States  (Greyhound's  Br.,  p.  9). 

The  issue  here  has  nothing  to  do  with  statutory  pro- 
hibitions regarding  service,  but  rather  that  there  is  no 
provsion  for  such  service.  Service  outside  the  United 
States,  however,  accomplished,  does  not  give  the  Court 
jurisdiction  in  this  cause.  It  is  the  responsibility  of  the 
plaintiff  bringing  this  or  any  other  proceeding  in  Federal 
Court  to  establish  jurisdiction,  and  this  has  not  been 
done. 

Greyhound,  at  page  10  of  its  brief,  makes  reference 
to  United  States  v.  CardiUo,  (D.C.  W.D.  Pa.  1955)  135 
F.  Supp.  798.  Service  was  made  in  this  denaturalization 
proceeding  by  means  of  registered  mail  and  publication, 
in  which  latter  instance  the  proper  address  of  respondent 
was  not  set  forth.  The  Court  found  that  the  publication 
was  defective,  but  the  defect  was  cured  by  the  registered 
notice.  In  that  case,  respondent  was  relying  upon  a  tech- 
nical defect,  and  to  avoid  its  effect,  the  Court  adopted  a 
liberal  construction  of  the  notice  portion  of  the  statute. 
Appellants  are  not  here  complaining  of  a  technical  de- 
fect; appellants  assert  that  28  U.S.C.A.  §  2361  does  not 
require  any  interpretation  or  construction,  but  requires 
service  within  the  United  States. 


CONCLUSION 

Appellee  Greyhound,  at  page  17  of  its  brief,  contends 
that  even  if  it  be  found  that  the  United  States  District 
Court  for  the  District  of  Oregon  did  not  have  inter- 
pleader jurisdiction  over  the  Canadian  residents,  this 
action  should  not  be  dismissed,  and  the  State  Farm  and 
Greyhound  should  be  permitted  to  retain  the  restraining 
order  and  maintain  the  cause  under  the  Interpleader  Act. 
In  taking  this  position,  the  appellees  overlook  the  basic 
right  of  these  appellants  to  bring  and  maintain  actions 
for  their  injuries  and  for  deaths,  in  any  forum  which 
they  may  choose.  The  convenience  of  these  appellees 
and  their  supposed  "critical  need  for  interpleader  relief" 
(Greyhound's  Br.,  p.  6)  are  not  matters  which  should 
control  the  holding  in  this  cause. 

The  sole  issue  is  whether  this  proceeding  can  properly 
be  brought  and  maintained  under  the  Interpleader  stat- 
ute, or  under  28  U.S.C.A.  §  1335,  and  appellants  submit 
that  for  the  reasons  contained  herein,  the  order  of  the 
lower  court  should  be  reversed,  and  the  restraining  order 
dissolved,  and  the  complaint  dismissed. 

Respectfully  submitted, 
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IN  THE 
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Upon  Appeal  from  the  United  States  District  Court 
FOR  Alaska 


Honorable  Raymond  E.  Plummer,  Judge 
BRIEF  OF  APPELLANTS 


JURISDICTIONAL  STATEMENT 

Appellee-plaintiff,  brought  this  action  against  appel- 
lants-defendants, in  the  United  States  District  Court  for 
the  District  of  Alaska  at  Anchorage  alleging  jurisdic- 
tion under  Act  of  Congress  of  August  25,  1953  (com- 
monly known  as  the  Miller  Act)  40  U.S.C.  Sec.  270a- 
270e  and  under  28  U.S.C.  Sec.  1331  and  1332  (R.  331). 

1.  Note:  Herein  "R'  refers  to  Volume  1  of  the  Transcript  of  Record 
being  the  court  papers  (R.  1-178)  and  "T"  refers  to  Volume  2,  being 
the  Transcript  of  Proceedings  before  the  District  Court  (T.  1-773). 
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Appellants, 
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United  States  of  America 

for  the  use  and  benefit  of 

Urban  Plumbing  &  Heating  Co., 

a  corporation, 

Appellee. 


Upon  Appeal  from  the  United  States  District  Court 

FOR  Alaska 


Honorable  Raymond  E.  Plummer,  Judge 
BRIEF  OF  APPELLANTS 


JURISDICTIONAL  STATEMENT 

Appellee-plaintiff,  brought  this  action  against  appel- 
lants-defendants, in  the  United  States  District  Court  for 
the  District  of  Alaska  at  Anchorage  alleging  jurisdic- 
tion under  Act  of  Congress  of  August  25,  1953  (com- 
monly known  as  the  Miller  Act)  40  U.S.C.  Sec.  270a- 
270e  and  under  28  U.S.C.  Sec.  1331  and  1332  (R.  33i). 

1.  Note:  Herein  "R'  refers  to  Volume  1  of  the  Transcript  of  Record 
jeing  the  court  papers  (R.  1-178)  and  "T"  refers  to  Volume  2,  being 
he  Transcript  of  Proceedings  before  the  District  Court  (T.  1-773). 
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Appellants    denied    the    jurisdictional    allegations.    (R. 
41). 

The  trial  court  found  that  appellee  was  a  corpora- 
tion having  its  principal  office  and  place  of  business  in 
Portland,  Oregon;  that  appellant  Baker  &  Ford  Co.  is 
a  Washington  corporation  having  its  principal  place  of 
business  in  Bellingham,  Washington;  and  that  appellant 
Fidelity  &  Casualty  Company  of  New  York  is  a  corpora- 
tion organized  under  the  laws  of  the  State  of  New  York 
transacting  business  as  a  surety  company  in  Alaska  (R. 
82-83).  The  trial  court  further  concluded  that  it  had  jur- 
isdiction of  the  subject  matter  and  the  parties  under 
the  Act  of  Congress  of  August  24,  1935,  40  U.S.C. 
270(a) — 270(e)  commonly  known  as  the  Miller  Act,  and 
had  ancillary  jurisdiction  over  the  parties  with  reference 
to  appellee's  claim  for  repairing  water  leaks  (R.  91). 

This  appeal  pursuant  to  28  U.S.C.  1291,  was  timely 
noticed  (R.  167). 

STATEMENT  OF  THE  CASE 

Baker  &  Ford  Co.,  hereinafter  referred  to  as  appel- 
lant, during  the  years  1959,  1960  and  1961,  was  engaged 
as  prime  contractor  under  numerous  different  contracts 
in  the  construction  of  space  detection  facilities,  com- 
monly referred  to  as  a  Ballistic  Early  Warning  Mis- 
sile Site  (B.E.W.M.S.)  at  Clear,  Alaska,  under  contracts 
with  the  United  States  Department  of  Defense  through 
the  Corps  of  Engineers.  The  total  volume  of  work  ac- 
complished by  appellant  was  in  excess  of  $20,000,000.00. 
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One  of  the  contracts  was  identified  as  DA-92-507- 
eng-1302,  referred  to  in  this  record  as  "1302,"  which  was 
for  a  composite  building  consisting  of  two  dormitory 
wings  with  eating  and  recreational  facilities  lying  be- 
tween. This  contract  was  for  the  amount  of  $3,666,- 
499.00.  Appellee  was  the  mechanical  subcontractor  on 
this  contract,  the  amount  of  its  subcontract  being  $669,- 
500.00.  Appellee  was  also  doing  subcontract  work  for 
other  prime  contractors  on  the  site  but  with  one  minor 
exception  (having  reference  to  Contract  1298  with  which 
we  are  not  here  concerned)  and  miscellaneous  force  ac- 
count work,  (referred  to  as  temporary  work  in  the  re- 
cord) the  only  work  performed  for  appellant  by  ap- 
pellee under  contract  related  to  1302. 

The  subcontract  between  the  parties  (Ex.  H)  dated 
June  25,   1959,  provided: 

"3.  That  the  labor  and  materials  to  be  furnished, 
and  the  work  to  be  performed  by  the  subcontractor 
are  as  follows:  All  mechanical  work  for  a  complete 
installation  on  Contract  DA-95-507-eng-1302  .  .  ." 
(Italics  ours). 

Work  was  commenced  in  June  1959  but  because  of 
strikes  on  the  part  of  two  crafts,  very  little  progress 
was  made  during  the  summer  of  1959.  (All  outside  work 
must  be  done  in  the  late  spring,  summer,  and  early 
fall  on  account  of  the  weather  in  this  area,  which  is  ap- 
proximately sixty  miles  from  Fairbanks). 

Recognizing  that  the  original  completion  dates  here- 
inafter set  forth  could  not  be  met,  the  Government  and 
Baker  &  Ford  entered  into  discussions  as  to  when  the 
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job  could  be  completed,  this  particular  job  being  ex- 
tremely important  with  respect  to  activation  of  the  rest 
of  the  site,  as  it  provided  the  housing  for  the  operating 
personnel.  These  discussions  continued  on  into  June  of 
1960  with  different  agreed  completion  dates. 

Following  is  a  summary  of  agreed  completion  dates: 

The  original  contract  called  for-  final  completion  on 
May  31st,  1960  (Ex.  O). 

Exhibit  38,  letter  from  the  Corps  of  Engineers  dated 
October  9,  1959,  requests  August  31,  1960,  completion. 
This  not  appearing  feasible,  the  parties  subsequently 
agreed,  in  Januaiy  of  1960,  to  fix  the  completion  dates 
on  a  phase  basis,  as  follows: 

First   wing,    October    15,    1960 
Second  wing,  November  15,  1960 
All  other,   December   15,   1960 

(Exs.  27,  28).  This  change  was  formalized  in  Mod.  6. 
Just  prior  to  the  commencement  of  the  1960  construc- 
tion season,  on  April  29th,  the  contractor  and  the  Gov- 
ernment agreed  that  an  earlier  delivery  date  was  practi- 
cal (Ex.  25).  The  agreement  for  the  new  completion 
dates  was  formahzed  by  Mod.  11  (Ex.  26),  dated  June 
27,  1960.  The  new  completion  dates  which  were  ulti- 
mately substantially  complied  with  provided  for  comple- 
tion as  follows: 

First  wing,  September  15,  1960 
Second  wing,  October  15,  1960 
All  other,  November  15,  1960 
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Appellee  brings  this  action,  among  other  things,  to  re- 
cover for  claimed  additional  costs  by  virtue  of  the  Gov- 
ernment and  the  appellant  moving  the  phase  comple- 
tion dates  up  by  one  month  or,  as  it  states  in  its  com- 
plaint, because  of  a  direction  to  appellee  to  "expedite 
and  accelerate  the  work  in  order  to  complete  the  same 
in  advance  of  the  time  allowable  under  the  terms  of  the 
subcontract,  "asking  additional  costs  in  the  sum  of  $137,- 
254.96.  (Supplementary  Complaint,  paragraph  X,  R.  36). 
The  court,  in  its  Findings  of  Fact,  paragraphs  XI,  XII, 
XIII,  XIV,  XV  and  XVI,  (R.  87-89),  found  in  favor  of 
appellee  and  assessed  the  amount  of  $80,519.24  as  the 
reasonable  value  of  the  "extra  work  required  of  use 
plaintiff  in  accelerating  the  work  .   .   ." 

Appellant,  by  its  answer  (R.  41,  42)  denied  that  it 
had  directed  the  plaintiff  to  accelerate  its  work  and 
through  all  of  the  witnesses  involved,  both  appellants' 
and  appellee's,  established  that  appellant  had  prepared, 
on  April  8,  1960,  a  construction  schedule  to  be  met  by 
the  prime  contractor  and  all  subcontractors  which  con- 
struction schedule  was  disseminated  to  all  subcontrac- 
tors on  April  22,  1960  (Ex.  1).  Further  that  this  con- 
struction schedule,  notwithstanding  any  agreements  with 
the  Government,  called  for  completion  dates  as  follows: 

First  wing,  September  15,  1960 
Second  wing,  October  15,  1960 
All   other,   October    15,    1960 

thus  calling  for  final  completion  two  months  prior  to 
that  agreed  to  by  Mod.  6  and  one  month  prior  to  that 


ultimately  agreed  to  by  Mod.  11  (Ex.  26).  All  of  the 
testimony  is  to  the  effect  that  good  construction  planning 
practice,  particularly  in  cold-weather  country  and  where 
$2,000.00  per  day  liquidated  damages  are  present  in  the 
contract,  (Ex.  O),  calls  for  establishing  as  early  a  target 
date  as  is  possible.  (Tr.  64-5;  128-9;  392,  397-400;  431). 
This  construction  schedule  was  agreed  to  by  the  contrac- 
tor and  all  subcontractors  and  was  the  only  master  sched- 
ule from  which  they  worked  from  April  to  completion, 
notwithstanding  different  dates  established  by  agreement 
between  appellant  and  the  Government  (T.  64;  126-128). 
In  fact,  appellee  had  no  knowledge  of  the  existence 
of  any  other  agreed  completion  dates  (Mods.  6  and  11), 
until  Febmary,  1961,  long  after  the  job  was  completed 
(T.  110-112,  125-126,  274). 

The  precise  question  involved  with  respect  to  this  claim 
of  appellee  is  whether,  under  the  terms  of  the  subcon- 
tract (Ex.  H)  particularly  paragraphs  (d)  and  (e),  (1) 
the  contractor  ordered  "extra  work  or  made  changes  by 
altering,  adding  to  or  deducting  from  the  work"  includ- 
ed in  the  subcontract  by  executing  Mod.  11;  (2)  the  sub- 
contractor incurred  additional  costs  as  a  result  thereof  of 
the  reasonable  value  found  by  the  court  and  (3)  the  im- 
pact of  paragraph  (e)  of  the  subcontract,  to  the  effect 
that  no  claims  for  extras  should  be  made  unless  fully 
agreed  upon  in  writing  prior  to  the  performance  of  any 
such  extra  work. 

Additional  questions  involved  relate  to  Findings  VII 
(a),  (b)  and  (c)  (R.  84-85)  having  respect  to  extra 
work.  Appellee,  in  its  supplementary  complaint,   (R.  33- 
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38),  alleged  that  these  items,  among  others,  were  over 
and  above  the  subcontract  requirements  and  constituted 
extra  work  under  paragraph  (d)  of  the  subcontract. 
Appellant,  by  its  answer  (R.  41-42)  denied,  taking  the 
position  that  all  of  the  work  required  was  "plumber's 
work,"  under  the  jurisdiction  of  the  United  Association 
of  Plumbers  and  Steamfitters,  and  that  the  language  of 
the  subcontract  requiring  subcontractor  to  furnish  "all 
mechanical  work  for  a  complete  installation"  together 
with  the  pertinent  specifications,  placed  this  work  within 
the  scope  of  the  subcontract. 

So,  with  respect  to  these  latter  items,  the  precise  ques- 
tion is  whether,  in  fact,  (1)  they  were  extra  work,  (2) 
done  at  the  appellant's  request,  (3)  agreed  upon  in 
writing  prior  to  the  performance  of  such  work,  and  (4) 
the  evidence  adduced  on  behalf  of  appellee  was  suf- 
ficient to  establish  the  reasonable  value  thereof. 

The  remaining  item,  Finding  Vll(d),  (R.  85)  re- 
pair of  water  main  leaks,  involves  the  same  questions 
and  in  addition,   raises  a  further  question. 

Under  all  of  the  testimony,  this  work  was  done  as 
force  account  work  on  a  pre-existing  camp,  not  a  part 
of  Contract  1302.  Under  these  circumstances,  the  court 
did  not  award  judgment  against  appellants  jointly  but 
only  as  against  appellant.  Baker  &  Ford  Co.,  the  work 
not  coming  within  the  scope  of  the  Miller  Act. 

Baker  &  Ford  contend  that  they,  having  raised  the 
jurisdictional  question  by  their  answer,  (R.  41-42)  and 
the  appellant  and  appellee  both  being  out  of  state  cor- 
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porations,  the  court  had  no  jurisdiction  whatsoever  with 
with  respect  to  this  item. 

Further,  there  is  no  competent  proof  as  to  the  reason- 
able value  of  the  amount  claimed  and  awarded,  or  that 
appellant  directed  the  repair  of  more  than  one  of  the 
three  leaks  involved. 

SPECIFICATIONS  OF  ERRORS 

1.  The  court  erred  in  entering  the  following  Findings 
of  Fact:   (R.  82-93): 

A.  Finding  VI .  (R.  84).  As  shown  by  Finding  V,  the 
last  work  performed  under  the  contract  in  question  by 
appellee  was  in  October  1961.  The  original  complaint 
was  filed  October  31,  1961,  less  than  ninety  days  from 
the  date  on  which  the  last  of  the  labor  was  performed 
and  material  furnished  by  appellee. 

B.  Findings  Vll(a)  and  (b)  (R.  84-5).  These  items 
were  not  extra  work  under  the  contract  documents  con- 
sisting of  the  plans,  (Ex.  30)  specifications  (Ex.  II  1-2) 
and  subcontract  (Ex.  H),  and  no  competent  testimony 
was  given  as  to  the  reasonable  value  of  the  work  per- 
formed and  material  furnished. 

C.  Finding  VII(c)  (R.  85).  This  item  was  not  ex- 
tra work  under  the  contract  documents  consisting  of  the 
plans,  (Ex.  30)  specifications  (Ex.  II  1-2)  and  subcon- 
tract, (Ex.  H)  was  not  ordered  at  the  special  instance 
and  request  of  the  appellant,  (T.  45)  and  there  was  no 
evidence  whatsoever  regarding  the  reasonable  value  of 
the  alleged  extra  work. 
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D.  Finding  Vll(d)  (R.  85).  This  was  not  extra  work 
under  Contract  1302  or  under  the  subcontract;  the  charge 
is  allegedly  for  repairing  three  leaks,  while  the  testimony 
relating  to  the  work  being  done  at  the  special  instance 
and  request  of  appellant  has  reference  to  only  one  leak 
and  the  testimony  respecting  the  reasonable  value  hav- 
ing reference  to  only  one  leak. 

E.  Finding  IX  (R.  85-6).  All  of  Finding  IX  is  erro- 
neous with  the  exception  of  the  fact  that  the  appellant 
did  agree  with  the  United  States,  on  or  about  April  29, 
1960  (Ex.  25)  informally,  to  accelerate  the  previously 
fixed  completion  dates  by  one  month  each.  Modification 
Number  11  (Ex.  26)  dated  June  24,  1960  and  executed 
on  June  27,  1960,  included  a  price  which  set  forth  an  in- 
crease in  contract  price  based  on  Exhibit  25  as  consid- 
eration for  the  general  contractor  advancing  completion 
date  by  one  month,  "evacuate  warehouse  *B'  and  turn 
over  to  the  resident  engineer  by  not  later  than  6  May 
1960"  and  the  price  "to  include  the  cost  of  a  temporary 
warehouse  structure"  to  be  "dismantled  and  removed 
by  30  November  1960."  The  court  erred  in  giving  con- 
sideration to  the  price  set  forth  in  Exhibit  26  and  even 
when  doing  so,  not  taking  into  consideration  the  costs 
of  evacuation  of  warehouse,  re-erection  and  dismantling. 
The  court  also  erred  in  making  the  findings  contained 
in  the  last  two  full  sentences  of  IX  relating  to  the  fur- 
nishing and  erecting  of  camp  facilities  in  connection 
with  Contract  1282  with  which  appellee  was  not  in- 
volved and  in  finding  that  said  Modification  Number 
32  (Ex.  34-35)  included  additional  maintenance  for  the 
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acceleration  of  Contract  1302,  Mod.  32  having  refer- 
ence solely  to  additional  work  with  respect  to  Contract 
1282  and  providing  only  for  additional  housing  and 
messing  facilities  which  were  originally  government  fur- 
nished. 

F.  Finding  X  (R.  86-7).  As  appellee  had  agreed  to 
schedule  his  work  under  the  general  contractor's  con- 
struction schedule  in  April  1960,  (Ex.  1)  which  called 
for  all  outside  utility  work  to  be  completed  by  Septem- 
ber 15,  1960,  the  setting  up  of  completion  dates  per  Mod. 
11  (Ex.  26)  did  not  in  any  wise  alter  said  previously 
agreed  to  construction  schedule. 

Neither  was  the  work  of  appellee's  subcontractor,  Read 
Sheet  Metal  Works,  accelerated.  His  increased  cost  pro- 
posal (Ex.  17)  was  based  on  a  September  15,  1960 
final  completion  (T.  83-5).  He  actually  completed  on 
September  19,  1960  (T.  83-4).  He  had  until  October 
15,  1960,  to  complete,  in  which  event  there  would  have 
been  no  additional  costs   (T.  83-5). 

G.  Finding  XI  (R.  87).  There  is  no  support  in  any 
of  the  evidence  for  the  finding  that  appellant  directed 
and  required  appellee  to  accelerate  as  set  forth.  All  of 
the  testimony  is  that  no  such  directions  were  ever  given 
(T.  66,  129-31,  275-6,  276-7).  Neither  is  there  any 
competent  testimony  respecting  the  means  to  accom- 
plish said  acceleration  as  set  forth  in  the  last  full  sentence 
of  this  finding,  the  weight  of  the  testimony  being  to 
the  effect  that  moving  the  schedule  up  by  one  month 
out  of  the  winter  season  would,  in  fact,  result  in  no  addi- 
tional costs(T.  409-11). 
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H.  Finding  XII  (R.  87).  The  evidence  preponderates 
against  the  factual  findings  herein  contained;  neither  was 
the  last  change  of  dates  a  change  in  the  parties'  subcon- 
tract; neither  was  the  construction  schedule  referred  to 
in  Finding  VIII  (Mod.  6)  a  matter  of  contemplation  of 
the  parties  as  appellee  had  no  notice  or  knowledge  of 
its  existence. 

I.  Finding  XIII  (R.  87).  There  was  no  competent 
testimony  to  support  this  finding.  The  admission  of  ap- 
pellee's Exhibit  29,  on  which  the  finding  is  partially 
based,  was  objected  to  (R.  55-7).  The  testimony  in 
support  thereof,  given  only  by  Mr.  Urban,  was  incompe- 
tent in  that  he  was  without  personal  knowledge  of  the 
facts  on  which  his  opinions  or  estimates  of  scope  and 
value  were  based;  appellee  having  failed  to  sustain  its 
burden  of  proof  and  the  evidence  preponderating  against 
it. 

J.  Finding  XIV  (R.  88).  Appellee  failed  to  sustain 
its  burden  of  proof  with  respect  to  this  finding  and  the 
evidence  preponderates  against  it,  and  any  such  addi- 
tional costs  were  not  incurred  at  the  special  instance 
and  request  of  appellant. 

K.  Finding  XV  (R.  88).  There  is  no  evidence  show- 
ing an  obligation  of  appellee  to  pay  the  Alaska  Business 
Tax  or  bond  premium  of  1  per  cent  referred  to,  any  obli- 
gation respecting  the  bond  premium  being  that  of  Baker 
&  Ford  directly  to  the  bonding  company  (Ex.  H).  Neith- 
er is  the  allowance  for  overhead  and  profit  proper  as 
they  are  excessive  and  computed  on  items  which  per 
se  include  overhead  and  profit. 


12 
L.  Finding  XVI  (R.  88).  There  is  no  competent  evi- 
dence of  the  increased  costs  herein  set  forth  or  the  rea- 
sonable value  of  accelerating  the  work  specified  for  the 
reasons  herein  set  forth. 

M.  Finding  XVIII  (R.  89).  The  evidence  preponder- 
ates that  appellant  was  not  indebted  to  appelle  in  any 
sum  save  and  except  items  of  an  unliquidated  nature 
and  no  interest  is  due.  Item  Number  3  of  Exhibit  31, 
being  interest  in  the  amount  of  $937.23  computed  on 
the  principal  amount  of  $17,851.55,  has  reference  to 
temporary  work,  (T.  96,  118-120)  (See  first  paragraph 
of  Ex.  U)  which  is  not  a  part  of  Contract  1302,  thus  not 
within  the  trial  court's  jurisdiction. 

Further,  there  is  no  showing  when  any  amount  set 
forth  on  Exhibit  31  became  due  under  the  payment  clause 
of  the  subcontract.  Paragraph   (c),  Ex.   H,  provides: 

"Final  payment  shall  be  made  within  a  reason- 
able time  after  the  completion  and  acceptance  of 
the  subcontract  work.  .  .  ." 

The  court  found  (Finding  V,  R.  83)  that  appellee  did 
not  complete  its  work  under  the  subcontract  until  Octo- 
ber, 1961,  yet  it  allowed  interest  from  January  1,  1961 
(Ex.  31). 

N.  Finding  XIX  (R.  90).  Appellee  has  not  sustained 
its  burden  of  proof  in  this  regard  and  the  evidence  pre- 
ponderates against  this  finding.  In  fact,  on  only  one  oc- 
casion was  a  verbal  order  given,  that  being  after  the  job 
was  completed   (T.  97,  121). 

O.  Finding   XX    (R.    90-91).    The    files    and    records 
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demonstrate  the  erroneousness  of  this  finding,  as  consid- 
erinc;  the  amount  sued  for  and  the  amount  appellee  is 
entitled  to  recover,  even  assuming  this  court  affirms 
the  lower  court  in  toto,  the  appellants  would  still  be 
the  prevailing  parties. 

P.  Finding  XXI  (R.  91).  The  evidence  clearly  shows 
that  as  to  the  second  full  sentence  it  should  read,  "plain- 
tiff additionally  used  approximately  2851V^  man  camp 
days  subsistence  in  the  performance  of  all  its  contracts 
and  work  at  the  site." 

II.  The  court  erred  in  entering  the  following  Conclu- 
sions  of  Law    (R.   91,   92): 

A.  Conclusion  I.  This  action  was  brought  prematurely 
under  the  Miller  Act  and  the  court  did  not  obtain  juris- 
diction ancillarily  of  appellant,  Baker  &  Ford  Co.  re- 
specting appellee's  claim  for  repairing  water  main  leaks. 

B.  Conclusion  11.  For  the  reasons  set  forth  in  I.  B, 
C,  E,  F,  G,  H,  I,  J,  K,  L,  M  and  N  above. 

C.  Conclusion  III.  For  the  reasons  set  forth  in  I.  D, 
above. 

D.  Conclusion  IV.  For  the  reasons  set  forth  in  I.  O, 
above. 

III.  The  court  erred  in  entering  paragraphs  1  and  2 
of  the  Judgment  (R.  94)  for  the  reasons  set  forth  in 
paragraphs  I  and  II  above. 

IV.  The  court  erred  in  failing  to  grant  appellant's  Mo- 
tion for  New  Trial  ( R.  96 )  for  all  of  the  reasons  set  forth 
herein. 
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V.  The  court  erred  in  failing  to  grant  appellant's  Mo- 
tion for  Amendment  of  Findings  (R.  97)  for  all  of  the 
reasons  set  forth  herein. 

VI.  The  court  erred  in  failing  to  enter  appellants' 
Proposed  Amended  Findings  of  Fact  and  Conclusions 
of  Law  (R.  101-105)  for  all  of  the  reasons  set  forth  here- 
in. 

VII.  The  court  erred  in  admitting  the  following  ex- 
hibits over  the  objection  of  appellants,  the  admission 
of  which  was  prejudicial  to  the  rights  of  appellants. 

A.  Exhibit  3.  Letter  dated  8-3-59  to  Baker  &  Ford 
from  Urban  Plumbing  &  Heating,  respecting  repairs 
to  water  line  (T.  60).  Objected  to  on  the  grounds  that 
"there  is  no  proper  foundation  as  to  who  prepared  the 
breakdown  of  costs  set  forth  therein  or  from  what  in- 
formation such  breakdown  was  obtained"  (R.  55). 

B.  Exhibit  19.  Invoice,  Urban  to  Baker  &  Ford  dated 
November  18,  1960  (T.  40-41).  Objected  to  as  "no  proper 
foundation  showing  by  whom  or  from  what  source  this 
invoice  was  prepared"  (R.  57).  The  witness,  Martin- 
dale,  merely  identified  the  time  sheet  accompanying  the 
invoice  without  any  substantiations  as  to  reasonableness 
of  the  entries. 

C.  Exhibit  21.  Invoice,  Urban  to  Baker  &  Ford  dated 
November  18,  1960  (T.  39).  Objected  to  as  "no  proper 
foundation  showing  by  whom  or  from  what  source  this 
invoice  was  prepared"  (R.  57).  The  witness,  Martin- 
dale,  not  filling  in  this  gap  nor  testifying  as  to  the  rea- 
sonableness of  the  items  going  to  make  up  the  invoice. 
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D.  Exhibit  29.  Consisting  of  summary  and  eight  sched- 
ules setting  forth  appellee's  acceleration  claim  (T.  187- 
277).  Objected  to  as  "no  proper  foundation  showing  the 
sources  of  figures  used  throughout  the  exhibit  or  by 
whom  prepared;  is  a  self-serving  document  if  prepared 
by  Urban  employees;"  (R.  57)  further  objected  to 
throughout  the  direct  and  redirect  examination  of  wit- 
ness, Urban,  (T.  187-234,  278-287,  290-293)  on  the 
grounds  that  the  schedules  were  mere  estimates  on  the 
part  of  witness,  Urban,  based  on  heresay,  he  not  having 
personal  knowledge  of  the  alleged  facts  from  which  the 
conclusions  were  drawn.  Neither  were  any  supporting 
books,  records  or  invoices  introduced  or  made  available 
for  examination  from  which  the  various  schedules  were 
supposedly  prepared  (T.  571-2). 

E.  Exhibit  34.  Change  order.  Modification  Number  32, 
Contract  1282,  dated  24  June  1960  (T.  298-300).  Ob- 
jected to  (T.  299,  R.  57)  as  being  incompetent,  irrele- 
vant and  immaterial,  this  relating  to  a  contract  separate 
and  apart  from  1302.  It  is  apparent  from  the  argument 
of  appellee's  counsel  for  its  admissibility  (T.  299-300) 
that  the  exhibit  is  for  the  purpose  of  showing  what  monies 
appellants  received  on  the  various  other  jobs  at  Clear 
which  could  have  no  bearing  on  the  rights  of  these  par- 
ties with  respect  to  Contract  1302. 

F.  Exhibit  35.  Change  order.  Contract  1282,  dated 
3  February  1961  (T.  298-300).  Objected  to  (T.  299 
(R.  57),  as  being  incompetent,  irrelevant,  immaterial, 
this  relating  to  a  contract  separate  and  apart  from  1302. 


16 

It  is  apparent  from  the  argument  of  appellee's  counsel 
for  its  admissibility  (T.  299-300)  that  the  exhibit  is  for 
the  purpose  of  showing  what  monies  appellants  received 
on  the  various  other  jobs  at  Clear  which  could  have  no 
bearing  on  the  rights  of  these  parties  with  respect  to 
Contract  1302. 

G.  Exhibit  41.  Communications  between  Alaska  Dis- 
trict Engineer  and  Alaskan  Air  Command  dated  30  March 
1960,  21  April  1960  and  28  April  1960  (T.  404).  Objected 
to  as  being  records  of  others  not  a  party  to  this  action, 
with  no  showing  of  notice  or  acquiescence  on  the  part 
of  the  parties  to  this  action  and  as  being  heresay,  ( T.  402- 
404)  and  as  being  incompetent,  irrelevant  and  immateri- 
al (R.  57). 

VIII.  The  court  erred  in  admitting  the  following  testi- 
mony which  was  objected  to: 

A.  Testimony  of  Robert  E.  Brewer  to  the  effect  that 
the  amount  referred  to  on  Exhibit  3  for  repair  of  three 
water  main  leaks  was  the  fair  and  reasonable  cost,  the 
objection  being  made  that  "the  witness  testified  he  was 
only  present  at  one  break,  and  there  is  no  proper  founda- 
tion that  he  is  acquainted  with  the  three  breaks  that 
were  mentioned,  as  to  what  went  into  them"(T.  100- 
101). 

B.  Testimony  of  Fred  Urban  respecting  how  much  ap- 
pellee's total  labor  cost  on  Contract  1302  overran  appel- 
lee's estimate.  Objected  to  as  not  being  the  best  evidence 
(T.  190-191). 

C.  Testimony  of  Fred   Urban   re   total  man   days   on 
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Contract    1302.    Objected    to    on    the    ground    that    no 
proper  foundation  laid  and  no  showing  that  the  claimed 
additional  man   days  were  used  on  Contract   1302    (T. 
193-194). 

D.  Testimony  of  Fred  Urban  to  the  effect  that 
$4,349.81,  as  shown  on  Schedule  IV,  Exhibit  29,  was 
a  fair  and  reasonable  charge  for  expediting  freight.  Ob- 
jected to  on  the  ground  that  no  proper  foundation  was 
laid;  that  the  witness  had  no  knowledge  concerning  this 
matter,  he  having  just  compiled  the  figures  furnished 
by  another  person   (T.  209-210). 

E.  Testimony  of  Fred  Urban  re  additional  man  days 
for  increased  subsistence.  Schedule  VIII,  Exhibit  29, 
$12,600.00.  The  witness  testified  that  this  calculation 
was  made  by  a  Mr.  Way  (T.  215-216,  261).  Objected  to 
as  heresay  and  there  being  no  proper  foundation  (T. 
216-217). 

F.  Testimony  respecting  Contract  1282  and  the 
amounts  thereof  given  by  F.  Murray  Haskell.  Objected 
to  as  not  being  material  or  relevant  to  the  issues  in  this 
case  (T.  532-33). 

G.  Testimony  of  Fred  Urban  respecting  the  contents 
of  eight  schedules  and  the  summary  of  Exhibit  29,  ob- 
jection to  said  exhibit  having  been  made  at  the  outset 
of  the  trial  (R.  57)  and  objections  to  the  exhibit  and 
testimony  relating  thereto  having  been  made  through- 
out the  direct  and  redirect  examination  of  the  wdtness 
on  the  grounds  that  said  exhibit  and  the  testimony  re- 
lating thereto  were  mere  estimates  on  the  part  of  the  wit- 
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ness,  Urban,  based  on  heresay,  he  not  having  personal 
knowledge  of  the  alleged  facts  from  which  the  conclu- 
sions were  drawn  (T.  187-234,  278-287,  290-293). 

IX.  The  court  erred  in  sustaining  objections  to  the  fol- 
lowing questions: 

A.  Question  to  L.  A.  Bemardi  on  behalf  of  appellants: 

"Q.  Will  you  state  whether  or  not  the  piping  and  hook- 
up of  that  kitchen  equipment  as  relating  to  bring- 
ing in  the  water  and  sewer  and  the  rest  of  it  is 
plumber's  work?" 

Objection  was  made  on  the  ground  that  this  was  a  conclu- 
sion, which  the  court  sustained  (T.  315). 

B.  Question  to  L.  A.  Bernardi  on  behalf  of  appellants: 

"Q.  Under  the  Union,  do  you  know  what  Union  claims 
jurisdiction  of  that  type  of  work  at  Clear?" 

(Referring  to  piping  and  hookup  of  kitchen  equipment) 
Objection  was  made  on  the  ground  that  the  question  was 
irrelevant,  which  the  court  sustained   (Tr.   315). 

Both  A  and  B  above,  refer  to  Finding  VII  (a)  and 
(b),  the  purpose  of  the  proposed  testimony,  of  course, 
being  to  show  that  this  work  being  plumber's  work,  it 
falls   under  "all   mechanical"  scope   of  the   subcontract. 

C.  Question  to  F.  Murray  Haskell  on  behalf  of  ap- 
pellants: 

"Q.  Would  you  have  been  able  to  keep  your  men  if 
you  had  remained  on  6  8's  and  the  others  were  on 
6  9's?" 

to  which  appellee  made  the  following  objection:  "If  the 
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court  please,  objection,"  which  was  sustained   (T.  530). 

D.  Question  to  F.   Murray  Haskell  as  follows: 

"Q.  And  what  would  you  state  that  was  a  result  of 
the  fact  that  you  all  went  on  6  9's?" 

Objected  to  on  the  grounds  of  relevancy  which  objec- 
tion was  sustained. 

The  questions  under  C  and  D  above  were  for  the 
purpose  of  showing  that  with  respect  to  the  acceleration 
claim.  Schedule  I,  Exhibit  29,  the  appellee  did  not  volun- 
tarily change  from  6  days  of  8  hours  each  to  6  days 
of  9  hours  each  because  of  any  acceleration,  but  rather 
because  of  pressure  brought  to  bear  by  the  Plumbers' 
Union  on  all  of  the  master  plumbers  in  the  area  and 
that  in  the  absence  of  such  a  change,  the  master  plumb- 
ers would  not  have  been  able  to  retain  personnel. 

SUMMARY  OF  ARGUMENT 

Part  One — Acceleration 

Findings  IX  through  XVI;  (R.  85-90)  (Specification 
of  Errors  I.  E,  F,  G,  H,  I,  J,  K,  L,  and  M;  II.  B;  VII.  D, 
E,  F  and  G;  VIII.  A,  B,  C,  D,  E,  F  and  G;  IX  C  and  D) 
Judgment  for  $80,519.24. 

Appellant  contends  that: 

(1)  There  was  no  acceleration,  in  fact,  and  as  a  con- 
sequence there  was, 

(a)  no  extra  work  performed  beyond  the  scope 
of  the  subcontract  and 
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(b)  at  the  special  instance  and  request  of  appel- 
lant, and 

(2)  that  if  any  change  in  the  scope  of  the  sub- 
contract was  made  it  was  not  agreed  to  in 
writing  between  the  parties  and  the  appellee 
is  therefore  estopped,  under  the  terms  of  the 
subcontract,   to  claim  extras,  and 

(3)  no  competent  proof  was  adduced  on  behalf 
of  appelleee  to  support  its  claim  as  to  the 
reasonable  value  of  the  extra  work,  if  any. 

Part  Two — Items  of  Work 

(Finding  VII;  R.  84-5)  (Specification  of  Errors  I.  B, 
C  and  D) 

Appellant  contends  as  to  the  first  tliree  items: 

( 1 )  They  were  not  extra  work  under  the  contract, 

(2)  Were  not  agreed  to  in  writing  between  the  parties 
as  provided  by  the  subcontract  and  the  appellee  is  there- 
for estopped  from  claiming  extra  remuneration,  and 

(3)  There  is  no  competent  evidence  as  to  the  reason- 
able value  of  the  alleged  extra  work  performed. 

As  to  Item  4,  Finding  VII  D,  appellant  contends,  in 
addition  to  the  above,  that  this  constituted  "temporary 
work"  separate  and  apart  from  the  contract,  and  accord- 
ingly was  not  before  the  trial  court  under  the  Miller  Act. 

Part  Three — Prior  Agreement  in  Writing  as  to  Extras 

(Finding  XIV;  R.  99)    (Specification  of  Errors  I.  N) 

Appellant  contends  that  the  terms  of  the  subcontract 
in   paragraph    (e)    preclude   any   recovery   by   appellee 
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for  any  extras,  said  provision  requiring  that  all  claims  for 
extras  shall  be  fully  agreed  upon  in  writing  prior  to  the 
perfonnance  of  any  extra  work.   Appellee  submits   that 
there  is  no  evidence  of  any  waiver  of  this  provision. 

Part   Four — Interest 

(Finding  XVIII;  R.  99)  (Specification  of  Errors  I.  M; 
II.  B) 

Appellant  contends  that  there  is  no  interest  recover- 
able, the  amounts  in  question  being  of  an  unliquidated 
nature  but  in  any  event,  having  been  paid  within  a 
reasonable  time  after  completion  and  acceptance  per 
paragraph   (c)   of  the  subcontract. 

Part   Five — Attorney  Fees 

(Finding  XX;  R.  90-1;  Conclusion  IV)  (Specification 
of  Errors  I.  O  and  II.  D) 

Appellant  contends  that  considering  the  amounts  sued 
for  and  the  amount  of  recovery,  the  appellant  was  the 
prevailing  party  and  the  attorney  fees  should  be  offset. 

Part    Six — Bond    Premium,    Business    Tax,    Overhead 
and  Profit 

(Findings  XV  and  XVI;  R.  88-9)  (Specification  of  Er- 
rors I.  K) 

Appellant  contends  that  there  is  no  proof  to  support 
the  allowance  of  bond  premium,  Alaska  Business  Tax, 
overhead  and  profit;  as  to  the  latter  two  items,  particu- 
larly where  overhead  is  figured  on  overhead  and  profit 
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is  computed  on  rental  of  the  subcontractor's  own  small 
tools  and  equipment. 

Part   Seven — Jurisdiction 

(Conclusion  I;  R.  91;  Findings  VI  and  VII  D;  R.  82) 
(Specification  of  Errors  I.  A  and  D;  II.  A) 

Appellant  contends  that  the  trial  court  was  without 
jurisdiction,  the  action  having  been  prematurely  com- 
menced and  was  without  ancillary'  jurisdiction  over  that 
portion  of  the  action  not  coming  under  the  Miller  Act. 

ARGUMENT 

Part  One — Acceleration 

We  will  direct  the  first  portion  of  our  argument  to 
the  so-called  "acceleration"  claims  of  appellee,  the  er- 
roneous Findings  relating  thereto  being  IX,  X,  XI,  XII, 
XIII,  XIV,  XV  and  XVI  ( R.  85-90 ) .  ( Specification  of  Errors 
I.  E,  F,  G,  H,  I,  J,  K,  L  and  M;  II  B,  VII  D,  VII  E,  VII 
F,  VII  G,  VIII  A,  VIII  B,  VIII  C,  VIII  D,  VIII  E,  VIII 
F,  VIII  G,  IX  C  and  IX  D).  The  trial  court  awarded  judg- 
ment under  these  Findings  in  the  amount  of  $80,519.24. 

It  is  appellant's  position  that  the  above  Findings  are 
clearly  erroneous,  they  not  being  supported  by  any  sub- 
stantial evidence  and  the  Findings  should,  therefore,  be 
set  aside  in  their  entirety.  28  USC  Rule  52(a).  There 
is  no  conflict  in  the  material  evidence  respecting  this 
claim,  these  Findings  being  the  result  of  the  district  court 
permitting  the  introduction  of  testimony  and  exhibits  to 
the  prejudice  of  appellants  which  evidence  was  clearly 
incompetent,  for  the  most  part  based  on  hearsay,  and  the 
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court's  misinterpreting  the  effect  and  substance  of  that 
evidence. 

In  order  to  recover,  appellee,  of  course,  must  show  by 
competent  evidence,  inter  alia,  that: 

(1)  Extra  work  was  performed  beyond  the  scope  of 
the  subcontract,  and 

(2)  At  the  special  instance  and  request  of  the  appel- 
lant. 

The  gravamen  of  appellee's  complaint  with  respect  to 
this  "acceleration"  claim  is  set  forth  in  paragraph  X  of 
its  supplementary  complaint  (R.  36)  and  in  paragraphs 
VIII  through  XVI  of  the  Findings  (R.  85-9).  Appellee 
says,  in  effect,  that  because  appellant  agreed  to  complete 
this  job  one  month  earlier  than  it  had  previously  agreed 
to,  there  was  a  change  in  the  scope  of  the  contract  re- 
quiring extra  work.  The  pertinent  dates  in  this  regard 
are  set  forth  in  the  Statement  of  the  Case  herein.  (Pages 
4  and  5).  We  are  here  particularly  concerned  with  the 
change  in  phase  completion  dates  between  those  set  out 
in  Exhibits  27  and  28,  formalized  in  Mod.  6  and  the 
completion  dates  set  out  in  Mod.  11  (Ex.  26).  The  effect 
of  the  latter  was  to  move  the  phase  completion  dates 
forward  by  one  month. 

Did  this  change  of  completion  dates  constitute  extra 
work  beyond  the  scope  of  the  subcontract? 

The  original  completion  date  under  the  contract  (Ex. 
O)  and  hence  under  the  subcontract  (Ex.  H)  was  May 
31,  1960.  When  this  date  could  not  be  met  (T.  388,  608) 
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the  Government  requested  an  August  31,  1960  comple- 
tion (Ex.  38).  This  not  appearing  feasible  at  the  time, 
the  phase  completion  dates  of  October  15th,  November 
15th  and  December  15th  were  agreed  to  by  Mod.  6. 
The  establishment  of  these  latter  dates  gave  the  con- 
tractor, as  Mr.  Bernardi,  the  project  engineer  testified, 
about  30  days  cushion  on  each  phase  (T.  392,  397-8). 
Not  agreeing  to  too  tight  a  schedule  and  providing  for 
some  leeway  and  having  a  30-day  cushion,  particularly 
in  winter  work  in  Alaska,  and  with  $2,000.00  per  day 
liquidated  damages  assessable,  constituted  good  construc- 
tion practice.  This  was  agreed  to  by  both  parties'  wit- 
nesses: Martindale,  (T.  64-5);  Brewer  (T.  129);  Ber- 
nardi,  (T.  397-8)   and  Baker,   (T.  676). 

In  conformity  with  its  determination  that  completion 
could  be  accomplished  at  least  30  days  before  the  dates 
agreed  to  in  Mod.  6,  appellant  prepared  a  construction 
schedule  (Ex.  I)  on  April  8,  1960  calling  for  phase  com- 
pletion dates  as  follows:  First  wing,  September  15,  1960; 
Second  wing,  October  15,  I960;  All  other,  October  15, 
1960.  The  effect  of  this  was  to  set  the  first  two  phases 
30  days  ahead  of  that  agreed  to  in  Mod.  6  and  the  last 
and  final  phase  60  days  ahead.  These  constituted  "target" 
dates  irrespective  of  the  contract  schedule  (T.  128,  340). 

This  construction  schedule  (Ex.  I)  was  posted  on  the 
prime  contractor's  wall  (T.  126-128)  and  was  distributed 
to  all  of  the  subcontractors  including  Urban  on  April 
22,  1960  (T.  338-9,  64,  166).  Mr.  Martindale  and  Mr. 
Brewer,  Urban's  two  representatives  at  the  site,  had  full 
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knowledge  of  Exhibit  I  from  April  22,  1960,  never  ob- 
jected to  the  schedule  and  agreed  that  they  could  meet 
same  (T.  166-7,  64,  72-3).  Furthermore,  Mr.  Martindale 
was  advised  by  appellant  (referring  to  Ex.  I)  "if  we 
could  make  it,  fine,  and  if  we  couldn't  we  didn't  have 
to,"  (T.  72-4).  Weekly  meetings  were  held  at  which 
time  the  construction  schedule  was  always  a  subject  of 
discussion  (T.  52-3,  339-40).  No  one,  including  appel- 
lee, took  exception  to  the  dates  proposed  in  Exhibit 
I  (T.  340-1,  73,  167).  And,  Exhibit  I  was  the  only  con- 
struction schedule  governing  the  progress  of  the  work 
during  the  spring,  summer  and  fall  of  1960,  although  the 
work  was  finished  on  November  16th,  a  month  later 
than  that  called  for  in  the  schedule  (T.  74-5).  (Actually 
finished  November  20th,  Ex.  Z).  The  attempt  to  meet 
Exhibit  I  completion  dates  was  a  voluntary  undertaking 
by  all  concerned. 

After  Exhibit  I  was  published,  the  Government  made 
a  new  direction  on  April  29,  1960,  (Ex.  25),  that  the 
first  two  phases  of  the  job  be  completed  on  the  same 
dates  as  called  for  by  Exhibit  I,  and  the  remainder  of 
the  work  be  completed  on  November  15,  1960,  still 
30  days  after  the  final  completion  set  forth  in  Exhibit  I. 
This  was  not  agreed  to  on  April  29,  1960  as  stated  in 
Finding  IX  but  was  agreed  to  on  June  27,  1960  (Mod. 
11,  Ex.  26).  The  effect  of  Mod.  11  was  to  change  noth- 
ing with  respect  to  this  contract  as  the  scheduling  then 
stood,  except  to  expose  Baker  &  Ford  to  substantial  liqui- 
dated damages  in  the  event  of  failure  to  meet  Mod.  11 
dates.    As    Mr.    Bemardi    testified    on    cross-examination 
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(T.  408-11,  434),  he  didn't  believe  the  new  schedule 
(Mod.  11,  Ex.  26),  would  cost  any  more  to  perform  than 
the  Mod.  6  schedule,  a  priori  it  could  cost  no  more  to 
perform   than   the   Exhibit   I   construction   schedule. 

Mod.  6  represented  good  bargaining  on  the  part  of 
the  contractor  in  establishing  "outside"  dates  for  comple- 
tion (T.  392).  Exhibit  I  established  practical  dates  for 
completion  agreed  to  by  all  interested  persons  employed 
on  the  job.  Mod.  11  (Ex.  26)  merely  rescinded  Mod.  6 
and  still  had  a  30-day  later  completion  date  than  the  Ex- 
hibit I  schedule. 

The  key  inquiry  is:  Would  Urban  be  heard  to  claim 
acceleration  if  Mod.  6  had  established  the  completion 
dates  ultimately  used  in  Mod.  11?  A  negative  answer  is 
obvious.  Thereafter,  when  Mod.  11  rescinded  Mod.  6, 
establishing  completion  dates  Urban  had  already  agreed 
to  in  Exhibit  I,  how  in  the  name  of  logic  can  it  claim  ac- 
celeration? And  paiiicularhj  so  when  in  fact  Urban  Jiad 
no  knowledge  of  anij  change  of  completion  dates  or 
so-called  "acceleration"  until  February  1961,  long  after 
the  job  was  completed.  This  was  testified  to  by  Mr.  Brew- 
er, (T.  110-112,  125-126)  and  Mr.  Urban  stated  that 
he  did  not  know  about  Mod.  11  until  long  after  the 
meeting  at  the  Washington  Athletic  Club  which  was  held 
in  February  1961  (T.  274).  It  is  quite  obvious  that  Ur- 
ban voluntarily  chose  to  comply  with  the  contractor's 
construction  schedule  (Ex.  I)  and  absent  any  knowledge 
of  acceleration  until  more  than  two  months  after  com- 
pletion and  absent  any  objection  to  the  completion  dates 
proposed  by  the  contractor,  there  is  no  support  in  the 
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evidence   for  a   finding   that   the   vokintary   meeting   of 
these   completion   dates   constituted   extra   work   hcNond 
the  scope  of  the  contract. 

And  what  of  the  allegations  and  Findings  that  this 
non-existent  acceleration  was  done  at  the  special  instance 
and  request  of  appellant  (R.  36,  87),  they  reciting  that 
appellant  directed  and  required  appellee  to  "employ 
more  men,  work  longer  hours,  pay  premium  wages," 
etc.  Each  of  appellee's  witnesses  was  specifically  asked 
wliether  anyone  from  Baker  &  Ford  Co.  ever  directed 
appellee  to  employ  more  men,  work  longer  hours,  pay 
premium  wages  or  accelerate  the  work  during  the  period 
in  question  or  to  go  from  6  8-hour  days  to  6  9-hour  days. 
In  each  instance  the  answer  was  negative  (Martindale, 
T.  66;  Brewer,  T.  129-131;  Urban,  T.  276-7).  Neither 
were  there  any  such  directives  given  to  appellee  from 
the  Corps  of  Engineers  (T.  276-7).  In  the  absence  of 
any  such  direction,  wherein  lies  the  proof  that  the  extra 
work,  if  any,  was  performed  at  the  special  instance  and 
request  of  the  appellant?  Particularly  when  appellee 
testifies  that  it  did  not  know  of  any  acceleration  until 
after  the  job  was  completed  (T.  110-12  125-6,  274). 

An  additional  element  for  recovery,  of  course,  is  that 
appellee  prove  by  competent  evidence  the  reasonable 
value  of  the  extra  work  performed.  Macri  and  Sons  v. 
U.  S.,  313  F.2d  119,  (9th  C.A.  1963);  Noiihern  Truck 
Line  v.  Dunn,  167  F.2d  650,  (9th  C.A.  1948);  11 
Alaska  583;  Hill  v.  Waxberg,  237  F.2d  936,  (9th  C.A. 
1956);  Central  Steel  Erection  Co.  v.  Will,  304  F.2d  548, 


28 
(9th  C.A.   1962).  And,  where  the  subcontract  between 
the  parties  has  a  provision,  such  as  in  this  one, 

"(e)  To  make  no  claims  for  extras  unless  the  same 
shall  be  fully  agreed  upon  in  writing  by  the  CON- 
TRACTOR prior  to  the  performance  of  any  such 
extra  work." 

The   law   is    clear   that   the, 

"Evidence  of  a  waiver  of  a  provision  in  a  building 
contract  requiring  a  written  order  for  alterations  or 
extras  must  be  clear  and  convincing." 

9  Am.  Jur.,  Building  and  Construction  Contracts,  para- 
graph 141;  O'Keefe  v.  Corp.  of  St.  Francis  Church,  59 
Conn.  551,  22  Atl.  325,  66  A.L.R.  664. 

All  of  appellee's  evidence  with  respect  to  quantum  for 
acceleration  was  profferred  by  Mr.  Urban.  The  court, 
over  objection,  (R.  57;  T.  187-234,  261,  278-87,  290-3), 
admitted  into  evidence  Exhibit  29  (T.  194,  277)  and 
Mr.  Urban's  testimony  in  support  thereof  under  28 
use  1732a  (T.  206-7,  216,  572,  575-6).  Appellant  con- 
tends the  evidence  was  inadmissible  as  not  meeting 
the  requirements  of  that  act.  The  law  is  clear  the 
burden  of  proving  that  proflFered  evidence  comes  with- 
in the  rule  is  on  the  party  offering;  Standard  Oil 
Co.,  of  California  v.  Moore,  251  F.2d  188,  (9th  C.A. 
1957)  and  the  offering  party  must  lay  a  proper  founda- 
tion that  the  records  were  made  in  the  regular  course 
of  business;  Bisno  v.  U.  S.,  299  F.2d  711,  (9th  C.A. 
1961)  and  where  summaries  are  offered,  of  course, 
the  original  records  must  be  identified  and  available  for 
cross-examination,   which   thev  weren't   in   this   instance 
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(T.   572);    Daniel  v.    U.   S.,   343   F.2d   785,    (5th   C.A. 
1965).   Plymouth  Village  Fire  District  v.   New  Amster- 
dam  Casiuilty   Co.,    130   F.    Supp.   798. 

As  stated  in  syllabus  2,  Kincaid  and  King  Construction 
Co.,  Inc.  V.  U.S.  for  use  of  Olday,  333  F.2d  561,  (9th 
C.A.  1964), 

"Exhibits  relating  to  work  performed  but  not  made 
until  after  work  has  been  completed  and  litigation 
respecting  it  begun,  were  not  made  in  regular  course 
of  business,  nor  within  reasonable  time  after  event 
and  were  not  admissible  under  business  records  sta- 
tute." 

With  these  guide  lines  in  mind  and  keeping  in  mind 
that  Mr.  Urban  was  not  personally  present  at  the  job 
during  the  constiiiction  period  of  1960  which  is  in- 
volved (from  May  until  the  end  of  the  job)  (T.  260), 
thereby  having  no  personal  knowledge  of  what  additional, 
if  any,  was  required,  let  us  test  the  several  schedules 
which  go  to  make  up  Exhibit  29  to  see  if  they  meet 
the  test. 

We  must  also  keep  in  mind  the  fact  that  these  sched- 
ules were  made  long  after  the  work  had  been  completed 
and  after  the  litigation  was  commenced  (T.  235-6,  677), 
that  Exhibit  29,  being  a  summary,  consisted  of  an 
opinion  of  estimate  of  Mr.  Urban  based  solely  on  hear- 
say, and  there  not  even  being  proof  that  the  contents 
thereof  were  taken  from  original  records.  How,  in  the 
name  of  heaven,  could  appellant,  or  why  should  appel- 
lant cross-examine  on  opinion  and  estimate  based  on  hear- 
sav? 
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Turning  now  to  the  Exhibit  itself: 

Schedule  I.    (Finding  XVI,   R.   88-9) 

Mr.  Urban  stated  that  he  prepared  Schedule  I,  which 
indicated  their  increased  labor  costs  from  May  1st  until 
November  15th  which,  in  his  opinion  were  incurred 
as  the  result  of  working  their  people  54  hours  per  week 
in  lieu  of  48  hours  per  week — 6  9's  as  compared  to  6  8's — 
during  that  period  of  time  (T.  188-9). 

It  is  interesting  to  note  that  the  only  four  factual  en- 
tries in  that  schedule  were  misrepresentations.  The  four 
entries  follow: 

1.  The  ajnount  paid  per  hour.  The  schedule  is  based 
on  Journeymen  receiving  $5.50  per  hour.  Exhibit  Z, 
being  a  summary  prepared  by  Peat,  Marwick,  Mitchell 
&  Company,  from  the  certified  payrolls,  shows  that 
for  the  period  in  question  Journeymen  received  two  dif- 
ferent rates,  to-wit:  $5.25  and  $5.50  per  hour.  As  to 
Foremen,  the  schedule  uses  a  $6.00  per  hour  figure; 
Exhibit  Z  shows  that  Foremen  during  the  period  in  ques- 
tion, received  $5.75  part  of  the  time  and  $6.00  part  of 
the  time.  The  schedule  shows  the  General  Foreman  as 
receiving  $6.50  per  hour  while  Exhibit  Z  shows  that 
his  rate  varied  from  $6.25  to  $6.50  per  hour  for  the 
period  in  question. 

2.  Insurance  and  tax  on  labor.  Schedule  I  uses  13  per 
cent  where  it  is  obvious  at  that  time  from  all  of  the  testi- 
mony that  11  per  cent  was  the  proper  figure   (R.  74). 

3.  Hours  worked.  The  schedule  together  with  the  testi- 
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mony  of  Mr.  Url^an  represents  to  the  court  that  6  9*s  were 
worked  from  May  1st  until  November  15th  for  a  total 
of  28,819V^  hours.  This  was  the  grossest  of  misrepresen- 
tations as  Urban  did  not  commence  working  6  9's  until 
August  7th,  1960,  which  he  well  knew  (Ex.  Z,  T.  87). 
However,  Mr.  Urban  was  initially  successful  in  mislead- 
ing the  court  in  this  regard  and  it  was  only  after  objec- 
tions were  filed  to  the  Memorandum  of  Decision  entered 
by  the  court  that  the  court  determined  the  schedule 
and  testimony  were  incorrect  and  awarded  extra  compen- 
sation for  working  6  9's  only  from  August  7,  1960.  This 
constituted  a  major  misrepresentation  resulting  in  16,212 
hours  as  opposed  to  the  misrepresented  28,819V^  hours. 

4.  The  size  of  the  crew.  Schedule  I  supported  by  Mr. 
Urban's  testimony,  was  based  on  a  crew  of  30  men.  The 
fact  was  as  set  forth  in  Exhibit  LL,  the  average  crew 
from  May  1st  to  November  20th  was  18.1  men  and  from 
August  7th  to  November  20th,  the  period  during  which 
Urban  switched  to  6  9's,  the  average  crew  was  17.5  men. 

The  above  are  factual  bases  for  Schedule  I  and  the 
testimony  in  support  thereof.  In  each  instance  the  facts 
were  false  as  disclosed  by  the  exhibits. 

The  opinion  evidence  offered  by  Mr.  Urban  and  in- 
cluded in  Schedule  I  relates  to  two  items  (1)  produc- 
tion, (2)  indirect  labor.  We  submit  that  there  is  absolute- 
ly no  competent  testimony  to  support  Mr.  Urban's  adop- 
tion of  the  figures  used  for  these  two  items.  He  states 
that  he  was  not  present  during  this  portion  of  the  work 
at  Clear  and  hence  would  have  no  personal  knowledge 
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of  the  production  or  indirect  labor.  Neither  did  he  testi- 
fy that  he  based  this  on  any  infoiTnation  given  to  him 
by  Mr.  Martindale  or  Mr.  Brewer,  who  were  on  the 
site.  These  figures  were  merely  an  estimate  or  opinion 
on  his  part  (T.  240-1)  arrived  at  long  after  the  work 
involved  was  completed  (T.  235-6).  They  are  pure 
speculation  and  conjecture.  They  are  not  supported  by 
any  substantiating  or  corroborating  evidence  or  by  any 
showing  that  he  had  any  personal  opportunity  to  ob- 
serve or  know  the  situation  as  it  existed  at  Clear  or 
elsewhere  under  similar  circumstances.  To  the  contrary, 
the  testimony  of  appellant's  witnesses,  Mr.  Bemardi  and 
Mr.  Haskell,  both  of  whom  were  disinterested  witnesses, 
are  entitled  to  great  weight.  Mr.  Haskell,  having  quali- 
fied as  an  expert  (T.  516),  stated  unequivocally  that 
increasing  the  number  of  men  from  16  to  19  as  esti- 
mated by  Mr.  Brewer  (Exs.  8  and  9)  would  not  effect 
the  efficiency  of  the  men  in  question,  and  Mr.  Bemardi 
testified  that  there  would  be  no  difference  in  the  ulti- 
mate costs  by  getting  the  work  done  before  the  cold 
weather  set  in  (T.  408-11),  rather  than  working  into 
November  and  December,  indicating,  of  course,  that  the 
efficiency  of  the  men  would  be  greater  during  the  period 
in  which  the  job  was  actually  completed  as  opposed  to 
continuing  it  on  into  November  and  December.  We  sub- 
mit that  with  reference  to  the  opinion  of  efficiency,  if 
Mr.  Urban  had  taken  into  consideration  the  fact  that  most 
of  the  work  was  being  performed  during  the  summer  as 
opposed  to  the  winter  months  and  given  some  credit 
therefor,  and  had  claimed  some  loss  of  efficiency  pos- 
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sibly  with  respect  to  the  9th  hour  alone  rather  than  all 
nine  hours,  his  opinion  testimony  mig,ht  have  been  en- 
titled to  some  consideration.  We  further  point  out  that 
there  is  an  absolute  dirth  of  substantiation  for  the  in- 
direct labor  item,  which  the  court  allowed,  which  pro- 
portedly  relates  to  home  office  costs.  What  explanation 
is  there  in  the  record  as  to  how  that  could  he  increased 
in  any  such  amount  by  increasing  the  hours  worked  from 
8  to  9? 

There  is  yet  another  mixed  factual  and  opinion  item 
included  in  Schedule  I  which  the  evidence  does  not  sup- 
port by  anything  close  to  a  preponderance.  That  is  the 
representation  inherent  in  that  schedule  that  appellee 
went  to  6  9's  instead  of  6  8's  as  the  result  of  some  direc- 
tive from  Baker  &  Ford  or  because  of  the  stepped  up 
dates  provided  for  in  Mod.  11.  Four  logical  inferences 
completely  rebut  the  assumption  which  appelleee  asked 
the  court  to  draw: 

(1)  By  all  of  appellee's  testimony  it  had  scheduled 
its  work  and  commenced  to  perform  its  work  under  ap- 
pellant's construction  schedule  (Ex.  I)  which  was  issued 
in  April  before  Mod.   11  was  ever  considered, 

(2)  Appellee,  per  the  testimony  of  Mr,  Urban  and 
Mr.  Brewer,  had  no  knowledge  of  the  existence  of  Mod, 
11  until  February  1961,  several  months  after  the  job 
was  completed, 

(3)  By  all  of  the  testimony,  including  all  of  the  ap- 
pellee's witnesses,  no  directives  were  ever  issued  by  Baker 
&  Ford  Co.  or  the  Corps  of  Engineers  to  appellee  to  in- 
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crease  the  number  of  hours  being  worked,  or  increase 
the  number  of  men,  etc. 

( 4 )  Appellee  did  not  go  to  6  9's  because  of  any  accele- 
ration; it  went  to  6  9's  because  it  was  forced  to  by  the 
Plumber's  Union. 

An  analysis  of  the  testimony  on  this  latter  point  we 
believe  would  be  helpful:  Mr.  Urban  testified  that  they 
went  to  6  9's  on  May  1st  and  continued  on  that  schedule 
until  the  completion  of  the  job  because  of  an  acceleration 
order  given  by  Baker  &  Ford.  This  is  patently  erroneous 
as  the  court  later  discovered  from  an  analysis  of  the 
time  sheets,  Urban  not  going  on  6  9's  until  August  7th, 
they  working  on  6  8's  prior  thereto.  Further,  all  of  ap- 
pellee's witnesses  testified  that  Baker  &  Ford  Co.  never 
directed  them  to  accelerate,  work  longer  hours,  etc. 

The  fact  is  as  disclosed  by  all  of  the  testimony  that 
there  had  been  a  work  stoppage  in  the  Fairbanks  area 
in  the  latter  part  of  July,  1960  (T.  132-3,  523).  The 
Plumber's  Union,  in  an  effort  to  increase  the  hours 
worked  on  the  part  of  their  members,  refused  to  dis- 
patch foremen  to  the  various  jobs  and  the  previously 
employed  foremen  would  not  work  (T.  133-6,  528). 
Without  foremen,  the  journeymen  would  not  work  (T. 
136).  This  was  not  a  strike  in  the  true  sense  but  its  ef- 
fect was  the  same,  the  result  being  a  work  stoppage  so 
far  as  plumbers  and  steamfitters  were  concerned.  As  a 
result,  numerous  meetings  were  held  at  the  Traveler's 
Inn  in  Fairbanks  between  the  master  plumbers  and  be- 
tween the  master  plumbers  and  the  Union  during  the 
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first  week  in  August  (T.  136,  524).  On  or  about  the 
6th  or  7th  of  August,  all  of  the  master  plumbers  in 
the  Fairbanks  area  yielded  to  the  demands  of  the  Union 
and  commenced  working  6  9-hour  days  (T.  137,  529-30) 
instead  of  6  8-hour  days  which  had  been  the  pattern  for 
the  year  1960  (T.  523,  131).  As  Mr.  Brewer  said,  all 
of  the  mechanical  subcontractors  in  the  area  increased 
their  hours  about  this  time  because  of  lack  of  man- 
power (T.  137),  which  is  another  way  to  say  that  the 
increase  was  necessitated  because  of  the  plumber's  walk- 
out— he  did  not  state  that  the  increase  was  occasioned 
by  any  acceleration  or  directive.  Mr.  Martindale  was  asked 
why  appellee  went  on  6  9's  and  he  affirmed  it  "was  be- 
cause all  of  the  other  plumbers  in  the  area  did"  (T.  89). 
It  is  obvious  that  this  was  the  only  reason  and  it  is  ob- 
vious that  it  was  not  because  of  any  acceleration. 

To  further  refute  the  position  of  appellee  in  this  re- 
gard, we  call  the  court's  attention  to  the  fact  that  ap- 
pellee continued  on  6  9's  until  the  completion  of  the 
job  even  when  in  the  latter  stages  its  work  force  was 
reduced  to  a  fraction  of  its  peak  (Ex.  Z). 

In  passing  this  point  we  should  like  to  point  out  that 
the  Haskell  Corporation,  of  which  Mr.  Haskell  is  the 
president,  by  all  of  the  testimony  was  the  largest  single 
master  plumber  at  Clear  and  they  were  not  on  any  ac- 
celerated schedule  but  were  forced  to  go  to  6  9's  the 
fore  part  of  August  as  were  all  the  others  (T.  529-30). 

It  is  interesting  to  note  that  no  attempt  was  made  to 
have  Mr.  Brewer  or  Mr.  Martindale,  in  their  testimony, 
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substantiate  or  corroborate  Schedule  I.  Mr.  Brewer  merely 
stated  that  Schedule  I  was  prepared  by  Mr.  Urban.  Ap- 
parently, he  wanted  to  go  no  further.  Mr.  Brewer  could 
hardly  have  gone  any  further  in  his  testimony  as  his 
corrected  proposals  (Exs.  8  and  9)  do  not  support 
Schedule  I. 

As  we  will  show,  these  proposals  were  based  on  what 
was  a  fair  and  reasoned  analysis  by  the  resident  sup- 
erintendent, Mr.  Brewer,  subject  to  correction  for  the 
mathematical  errors  contained  in  them.  The  basic  error 
in  computation  was  in  arriving  at  495  additional  pro- 
jected man  days  instead  of  95  additional  projected  man 
days  for  the  November  completion.  This  was  reasonably 
close,  as  the  evidence,  as  outlined  hereinafter,  will  show 
that  the  actual  additional  man  days  for  the  November 
20th  completion  over  and  above  the  projected  man  days 
for  December   15th  completion  was,  in  fact,  37 

The  error  in  Mr.  Brewer's  computation  of  400  man 
days  was  pointed  out  to  him  on  cross-examination  (T. 
149-156)  and  in  the  examination  of  Mr.  Bernardi  (T. 
347-8).  Exhibits  8  and  9  were  based  on  the  premise  that 
16  man  units  would  be  required  for  190  work  days  if 
the  job  were  to  run  from  May  1st  to  December  15th. 
190  days  times  16  man  units  per  day  equals  3040  man 
days.  The  exhibits  were  also  based  on  the  premise  that 
19  man  units  would  be  required  for  165  work  days 
if  the  job  were  to  run  from  May  1st  to  November  15th. 
165  days  times  19  man  units  per  day  equals  3135  man 
days.  The  differential  in  the  man  days  as  projected  in 
said   exhibits   between   the   November    15th   completion 
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and   December    15th   completion   would   be  3135   minus 
3040  man  days  or  95  additional  man  days. 

Mr.  Brewer,  on  these  exhibits,  increased  the  165  man 
days  by  3  man  units  coming  out  with  a  product  of  495 
man  days.  He  neglected  to  reduce  this  number  by  the 
400  man  days  that  were  eliminated  as  the  result  of  16 
men  working  25  days  less,  i.e.  165  work  days  instead 
of  190  work  days.  This  differential  of  95  man  days 
based  on  an  8-hour  day  would  represent  760  additional 
hours.  Even  using  the  unit  price  of  $8.10  shown  on  Ex- 
hibit 9,  this  resulted  in  projected  increased  costs  to  the 
appellee  of  only  $6,156.00,  a  far  cry  from  the  $30,389.40 
allowed  under  Schedule  I.  And  it  is  interesting  to  note 
that  the  $8.10  is  based  on  journeymen's  wages  of  $5.65 
per  hour  when  in  fact  they  ran  from  $5.25  per  hour 
to  $5.50  per  hour  (Ex,  Z)  and  it  is  further  based  on 
an  inefficiency  factor  of  15  per  cent.  Mr.  Brewer  used 
this  same  inefficiency  factor  on  both  Exhibits  8  and  9, 
one  dealing  with  8-hour  days  and  the  other  dealing 
with  9-hour  days  which  would  indicate  that  in  his  opin- 
ion there  is  no  greater  inefficiency  with  respect  to  work- 
ing 6  8's  than  6  9's,  this  being  diametrically  opposed 
to  the  testimony  of  Mr.   Urban. 

Exhibits  8  and  9,  notwithstanding  the  erroneous  base 
wages  used  for  journeymen,  clearly  indicate  that  based 
on  a  19  man  crew  from  May  1st  to  completion,  appellee's 
own  labor  costs  might  be  increased  then  approximately 
$6,000.00  irrespective  of  insurance  and  tax  on  labor. 
This  flies  directly  in  the  face  of  the  figure  proposed  in 
Schedule  I  by  Mr.  Urban. 
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Since,  however,  the  job  has  been  completed,  it  is  not 
necessary  to  project  the  additional  man  days  actually  re- 
quired. This  information  is  available  to  us.  Exhibit  LL, 
which  is  a  summary  of  the  Peat,  Manvick  &  Mitchell 
Co.  recapitulation  (Ex.  Z)  of  the  certified  payrolls, 
shows  that  the  average  man  units  from  May  1st  to  Novem- 
ber 20th,  the  actual  date  of  completion,  was  18.1  men. 
The  actual  working  days  from  May  1st  to  November 
20th  would  be  170  which  times  18.1  would  give  a  product 
of  total  actual  man  days  from  May  1st  to  November 
20th  of  3077. 

The  differential  then  in  man  days  for  projected  De- 
cember 15th  completion  (3040)  as  compared  to  the  ac- 
tual additional  man  days  used  for  November  20th  com- 
pletion (3077)  is  only  37  additional  man  days.  This  is 
not  an  estimate,  it  is  a  fact. 

Thirty-seven  additional  man  days  based  on  the  repre- 
sentative 8-hour  day  employed  by  Mr.  Brewer  would 
represent  296  hours.  Using  the  $8.10  figure  employed 
by  Mr.  Brewer  on  Exhibit  9  and  multiplying  that  times 
the  additional  296  hours  would  leave  a  total  cost  differ- 
ential of  $2397.60  exclusive  of  insurance  and  tax  on 
labor. 

Summarizing  as  to  Schedule  I,  we  submit  in  view  of 
the  gross  misreprentations  as  to  every  substantive  fac- 
tual entry  thereon  and  the  testimony  supporting  it  and 
the  complete  failure  on  the  part  of  appellee  to  corrobo- 
rate or  substantiate  the  opinion  entries  on  Schedule  I 
and  the  testimony  supporting  it  relating  to  production 
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factor  and  the  indirect  labor  as  well  as  the  reason  for 
working  6  9's,  the  testimony  of  Mr,  Urban  with  respect 
to  this  schedule  and  the  schedule  itself  should  be  dis- 
regarded in  their  entirety.  The  schedule  and  testimony 
in  support  thereof  were  obviously  designed  to  mislead 
and  the  opinion  evidence  on  the  part  of  Mr.  Urban  being 
speculative  and  conjectural  and  not  based  on  any  per- 
sonal knowledge  on  his  part,  does  not  rise  to  the  level 
required  to  sustain  appellee's  burden  of  proof. 

Neither  did  Mr.  Urban  testify  that  the  costs  claimed 
under  this  particular  schedule  were  actually  incurred  or 
that  they  were  reasonable.  And  if  he  had,  not  having 
any  personal  knowledge  and  based  on  the  factual  mis- 
representations in  that  schedule,  that  testimony  would 
not   have   been   worthy   of   consideration. 

Checklist;  (1)  Extra  work— NO;  (2)  Appellant's  re- 
quest— NO;   and    (3)    Reasonable  value — NO. 

Schedule  II.  (Finding  XVI,  R.  88-9). 

The  court  allowed  recovery  for  the  first  three  items 
set  forth  on  this  schedule  and  declined  recovery  on  the 
last  item. 

The  first  allowed  item  is  $1361.72  being  small  tool  ex- 
pense figured,  as  Mr.  Urban  testified,  at  2V^  per  cent 
of  the  claimed  increased  payroll  (T.  198-9).  This  award 
is  patently  erroneous  as  the  2^  per  cent  is  figured  on 
$54,468.86  which  was  the  sum  claimed  as  additional 
payroll  in  Schedule  I.  The  court  cut  this  amount  down 
to  $30,389.40  (R.  89)  but  awarded  2^/2  per  cent  of  the 
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claimed  $54,468.86.  Mr.  Urban,  the  only  person  testi- 
fying as  to  small  tool  expense,  stated  that  this  2V^  per 
cent  was  a  figure  his  company  used  in  their  business 
(T.  198).  There  was  no  substantiation  of  this  fact  or 
any  testimony  to  the  effect  that  this  was  a  reasonable 
amount  or  that  these  costs  were  incurred.  This  item  is 
not  based  on  new  tools  for  additional  plumbers  but  is 
based  on  the  same  tools  for  the  same  plumbers  working 
the  ninth  hour.  This  would  not  increase  their  costs  for 
small  tools  at  all,  in  fact,  it  would  reduce  the  cost  as 
compared  to  hiring  additional  plumbers  in  lieu  of  the 
regular  plumbers  working  the  ninth  hour. 

Rental  of  four  portable  gas  welding  machines.  Hear- 
say (T.  247).  No  testimony  was  given  as  to  what  period 
any  machines  were  rented  other  than  *:he  "2>V2  months" 
unsupported  recitation  on  the  schedule.  Mr.  Brewer  testi- 
fied that  two  welding  machines  were  rented  sometime 
during  July,  August  and  September— not  four  (T.  116). 
He  did  not  testify  as  to  the  length  of  rental  time  during 
those  months  nor  did  he  give  any  testimony  as  to  rental 
paid  or  what  constituted  a  reasonable  rental.  Neither  did 
Mr.  Urban  give  any  testimony  as  to  the  reasonable  rental 
(T.  199,  247). 

The  next  item  of  allowance  in  Schedule  II  was  for 
rent  of  one  6-passenger  pickup  truck,  5V2  months  times 
$225.00.  We  call  the  court's  attention  to  Exhibit  N  where- 
in Mr.  Brewer  urgently  requested  additional  transporta- 
tion because  of  the  condition  of  the  equipment  he  then 
had  at  the  site.  The  memo  will  show  that  the  sole  rea- 
son for  the  pickup  was  because  of  the  poor  equipment 
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at  the  site  and  not  because  of  any  increased  demands, 
and  further  shows  that  this  transaction  was  between 
Mr.  Brewer  and  Mr.  Urban,  Sr.,  deceased.  It  is  true  that 
Mr.  Fred  Urban  testified  that  the  pickup  was  required 
because  of  increased  manpower,  even  though  he  had  no 
personal  knowledge.  There  is  no  support  for  this  asser- 
tion either  in  Exhibit  N  or  in  the  payroll  sheets. 

Further,  there  is  absolutely  no  showing  whatsoever  as 
to  what  the  reasonable  value  of  such  a  rental  would  be 
(T.  201).  This  pickup  was  not  rented,  it  was  purchased 
by  Urban.  Mr.  Urban  testified  that  he  did  not  know  the 
rental  charges  of  Volkswagen  pickups  in  the  Fairbanks 
area  (T.  249).  This  testimony  is  not  sufficient  to  estab- 
lish reasonable  rental. 

In  addition,  these  are  all  overhead  items;  nonetheless 
the  court  allowed  15%  overhead  on  these  overhead  items 
and,  in  addition,  allowed  10%  profit  on  rental  of  appel- 
lee's own  equipment  directly  contrary  to  this  court's  hold- 
ing in  Central  Steel  Erection  Co.  v.  Will,  supra. 

Checklist:  (1)  Extra  work— NO;  (2)  Appellant's  re- 
quest—NO;  and  (3)   Reasonable  value— NO. 

Schedule  IV.  (Finding  XVI,  R.  88-9.) 

Additional  special  shipment  costs,  $3,043.31. 

The  court  allowed  the  first  three  items  of  Schedule  IV. 
Mr.  Urban  gave  the  only  testimony  with  respect  to  this 
schedule.  He  advised  that  on  the  first  three  items  the 
figures  were  partially  prepared  by  him  and  partially  pre- 
pared by  a  Mr.  Way  (T.  207).  He  further  testified  that 
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Mr.  Way  gave  him  certain  invoices  which,  Mr.  Way  said, 
were  incurred  as  a  result  of  acceleration  and  Mr.  Urban 
merely  recapped  them  (T.  208). 

There  was  no  substantiation  of  this  hearsay  testimony 
either  by  original  invoices,  which  are  the  best  evidence, 
which  appellants  requested  be  produced,  (T.  205-7, 
251-4)  nor  was  there  any  substantiation  by  Mr.  Way, 
who  was  appellee's  office  manager  or  by  Mr.  Brewer  or 
Mr.  Martindale  who  may  have  had  some  knowledge  con- 
cerning the  entries  included  on  that  exhibit.  Again,  these 
were  overhead  items  on  which  the  court  allowed  an  ad- 
ditional 15%  overhead  and  10%  profit,  (Finding  XVI, 
R.  88-9)  contrary  to  this  court's  holding  in  Central  Steel 
Erection  Co.  v.  Will,  supra. 

Checklist:  (1)  Extra  work— NO;  (2)  Appellant's  re- 
quest—NO;  and  (3)  Reasonable  value— NO. 

Schedule  V.   (Finding  XVI,  R.  88-9). 

Increased  cost  of  subcontractors— $4,452.48. 

With  respect  to  this  schedule  the  court  awarded  the 
Read  Sheet  Metal  Company  item,  not  as  set  forth,  but 
in  the  sum  of  $4,452.48.  First  of  all,  we  should  like  to 
point  out  that  appellee,  in  this  schedule,  grossly  mis- 
represented the  Read  Sheet  Metal  Company  estimate  of 
additional  costs,  it  being  itemized  at  $5,797.20  whereas, 
in  fact,  per  Read's  letter  of  August  7th,  1962,  the  amount 
was  $3,854.96.  Mr.  Urban  once  again  prepared  this  sched- 
ule. He  testified  he  obtained  Read's  figure  from  Mr. 
Brewer— hearsay  once  more  (T.  255).  Exhibit  17,  being 
Mr.  Read's  proposal,  was  admitted  in  evidence  over  ob- 
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jection  (T.  79).  The  important  part  of  Mr.  Read's  testi- 
mony is  that  his  proposal  (Ex.  17)  to  Mr.  Brewer  was 
made  on  the  premise  that  he  would  have  to  complete 
his  work  by  the  15th  of  September,  1960  (T.  78,  83-5). 
He  actually  completed  everything  on  September  19,  1960 
(T.  83),  thereby  indicating  that  he  was  shooting  for  a 
September  15th  target,  and  he  didn't  overrun  his  original 
man  day  estimate  (T.  80).  Mr.  Read  very  candidly  then 
went  on  to  say  with  respect  to  scheduling  his  work  and 
increased  costs  that  it  would  have  made  a  great  differ- 
ence if  he  had  known  that  he  actually  had  until  October 
15th,  1960,  in  which  event  there  would  have  been  no 
additional  costs  (T.  85). 

There  is  absolutely  no  testimony  whatsoever  by  any- 
one to  the  effect  that  Read  Sheet  Metal  sustained  any 
increased  costs  based  on  October  15th  completion,  or  any 
completion  date,  or  the  reasonable  value  of  any  such 
costs. 

Checklist:  (1)  Extra  work— NO;  (2)  Appellant's  re- 
quest—NO;  and  (3)  Reasonable  value— NO. 

Schedule  VI.    (Finding  XVI,   R.   88-9). 

Labor  douhletime  cost— $5,833.50. 

This  schedule  and  the  testimony  in  support  thereof  are 
subject  to  the  same  shortcomings  of  proof  as  the  pre- 
vious schedules.  The  only  testimony  supporting  this  sched- 
ule was  given  by  Mr.  Urban  (T.  212-14).  He  merely 
testified  that  the  doubletime  hours  were  given  to  him  by 
Mr.  John  Way,  his  office  manager  (T.  212,  257),  and  that 
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the  hours  shown  on  this  schedule  represented  doubletime 
worked  over  and  above  that  called  for  in  a  54-hour  week. 
He  went  no  further.  How  can  this  bare  testimony  estab- 
lish this  item  as  having  been  incurred  as  a  consequence 
of  acceleration  or  establish  the  reasonable  value?  Mr. 
Brewer  and  Mr.  Martindale,  who  were  present  in  court 
and  were  the  only  witnesses  we  know  of  who  were  com- 
petent to  testify  in  support  of  this  schedule,  were  not 
examined  concerning  it.  It  is  interesting  to  note,  how- 
ever, that  Mr.  Martindale  did  testify  there  was  very  little 
doubletime  —  two  or  three  times  only  (T.  68),  without  at- 
tempting to  attribute  it  to  "acceleration." 

Furthermore,  this  is  a  duplication  of  the  hours  already 
included  in  Schedule  I  for  which  the  trial  court  allowed 
"increased  labor  costs"  of  $30,389.40  in  Finding  XVI  (R. 
89).  The  total  hours  of  all  types— straight  time,  time  and 
a  half  and  doubletime,  (shown  as  O.T. )  taken  from  the 
payrolls  (Ex.  Z.)  and  summarized  on  Exhibit  LL,  from 
August  7th  through  November  20th,  1960,  were  16,212. 
This  was  called  to  the  court's  attention  in  appellant's 
objections  to  Memorandum  of  Decision  (R.  78)  where- 
after the  court  revised  its  Memorandum  of  Decision  to 
allow  only  for  that  number  of  hours  instead  of  28, 8 19 V^ 
running  from  May  1st  through  November  20th.  The  court 
used  a  factor  of  increased  labor  costs  of  $1.8745  per  hour, 
it  having  reduced  the  insurance  and  tax  on  labor  from 
13%  to  11%  (which,  multiphed  by  16,212  hours,  gives  a 
product  of  $30,389.40).  An  analysis  of  Exhibits  Z  and  LL 
will  show  that  all  doubletime  hours  from  May  1  to  No- 
vember 20  were  already  included  and  the  doubletime 
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hours    referred    to    in    Schedule    VI    are    a    duplication. 

Checklist:  (1)  Extra  work— NO;  (2)  Appellant's  re- 
quest—NO;  and  (3)  Reasonable  value— NO. 

Schedule  VII.    (Finding  XVI,   R.   88-9). 

Mobilizing  and  transportation  of  additional  plumbers— 
$2,499.12. 

Mr.  Urban  once  again  was  the  only  witness  testifying 
in  support  of  this  schedule.  He  stated  that  he  prepared 
the  costs  (T.  214)  he  did  not  indicate  from  what  source 
or  invoices  these  costs  were  prepared,  if  any.  He  stated 
that  he  determined  from  Mr.  Brewer  his  estimate  of  the 
number  of  additional  men  engaged  and  that  the  50% 
turnover  item  in  the  sum  of  $833.04  he  doesn't  know 
about,  that  was  just  an  estimate  (T.  214-15).  So,  here 
again,  we  have  an  estimate  with  no  personal  knowledge 
(T.  260)  based  on  hearsay.  As  to  this  schedule,  the  court 
should  have  exercised  its  own  judgment  and  determined 
that  a  plane  trip  of  approximately  60  miles  from  Fair- 
banks to  Clear  being  approximately  a  one-half  hour  ride 
could  not  result  in  the  incurring  of  any  additional  sub- 
sistence or  travel  pay  in  excess  of  approximately  one  hour 
which  would  be  approximately  1/10  of  the  claimed  travel 
pay.  And  where  is  there  any  evidence  supporting  the 
subsistence  claim  for  which  recovery  was  allowed? 

This  schedule  actually  infers  that  18  plus  9  or  27  addi- 
tional men  were  required  at  Clear,  notwithstanding  Mr. 
Brewer's  estimate  that  3  additional  men  would  be  re- 
quired (Exs.  8  and  9)  or  assuming  a  50%  turnover,  4^ 
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additional  men.  Once  again,  Mr.  Brewer  and  Mr.  Martin- 
dale  were  the  only  competent  witnesses  to  the  contents 
of  Schedule  VII.  They  were  not  examined  with  respect 
to  it. 

Checklists  (1)  Extra  work— NO;  (3)  Appellant's  re- 
quest —  NO;   and    (3)    Reasonable  value  —  NO. 

Schedule  VIII.    (Finding  XVI,  R.  88-9). 

Increased  camp  subsistence  cost— $12,600.00. 

Under  this  schedule  appellee  claimed  the  amount  stated. 
Mr.  Urban  on  direct  examination  testified  that  this  sched- 
ule was  prepared  by  Mr.  Way  and  consisted  of  an  esti- 
mation by  Mr.  Way  (T.  215-16).  This  is  hearsay  com- 
pounded by  conjecture.  On  cross-examination  he  testified 
that  he  had  no  knowledge  of  its  contents  that  he  did  not 
prepare  the  schedule  (T.  261).  Neither  did  Mr.  Brewer 
nor  Mr.  Martindale  give  any  testimony  with  respect  to  it. 
There  is  no  evidence  whatsoever  in  support  of  it. 

The  court,  over  objection  (T.  216)  permitted  evidence 
on  this  item  under  the  "Federal  Shop  Book  Rule"  as 
coming  from  the  "records  of  the  company."  There  was 
no  foundation  laid  by  appellee  to  support  this  ruling.  It 
is  quite  obvious  that  the  court,  with  respect  to  all  of 
these  schedules,  was  laboring  under  some  misapprehen- 
sion as  to  the  source  of  the  information  being  summar- 
ized. While  this  record  is  replete  with  glaring  errors, 
there  is  no  more  obvious  one  than  in  permitting  recovery 
on  this  schedule.  The  only  two  references  to  it  in  the 
entire  record  appear  on  pages  215-16  and  261. 
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It  is  interesting  to  note  that  the  court  in  its  Memoran- 
dum of  Decision  (R.  71-6)  reduced  this  amount  to 
$7,356.00  and  in  Paragraph  11  thereof,  set  forth  the  basis 
of  its  computation.  The  court  therein  explained  that  this 
was  computed  by  reference  to  Exhibit  9  which  reflects 
a  total  of  558  man  camp  days.  The  558  man  camp  days 
in  Exhibit  9  included  495  days  for  Urban.  We  believe  we 
have  shown  with  clarity  under  the  discussion  relating  to 
acceleration,  pages  36  through  38,  that  the  actual  addi- 
tional man  days  for  Urban  were  37.  Also  included  in 
the  558  days  is  30  man  days  for  Read  Sheet  Metal.  Ref- 
erence to  Exhibit  17  shows  that  30  man  camp  days  were 
included  in  Read's  billing  to  Urban  and  were  already 
allowed  by  the  court  in  the  total  amount  set  forth  under 
Schedule  V.  In  addition  the  33  man  days  for  Fiberglass 
appearing  on  Exhibit  9  going  to  make  up  the  558  days 
figure  should  not  be  allowed  as  the  Fiberglass  Insulation 
Company  claim  under  Schedule  V  was  disallowed.  With 
reference  to  the  48  man  camp  days  for  connecting  kitchen 
equipment  and  7  man  camp  days  for  connecting  water 
and  drains  to  refrigeration  equipment  referred  to  in  the 
memorandum  decision,  these  are  merely  items  set  forth 
on  certain  of  appellee's  exhibits  with  absolutely  no  sub- 
stantiation or  testimony  as  to  what  additional  time  was 
required. 

The  court  in  its  Memorandum  Decision  allowed  613 
man  days  as  set  forth  in  Paragraph  11  or  a  total  of 
$7,356.00.  Thereafter  in  some  fashion  or  another,  this 
was  erroneously  increased  to  $12,600.00  in  the  Findings 
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and  Judgment.  There  was  no  evidence  to  support  either 
amoimt. 

Checklist:  (1)  Extra  work— NO;  (2)  Appellant's  re- 
quest—NO;  and  (3)  Reasonable  value— NO. 

We  submit  with  respect  to  all  of  Exhibit  29  insofar  as 
Mr.  Urban's  testimony  is  concerned,  there  was  a  com- 
plete lack  of  KNOWLEDGE  on  his  part  of  the  facts 
relating  to  cost  or  reasonable  value,  or  what  transpired, 
and  on  this  complete  lack  of  knowledge  or  personal  ob- 
servation he  impounded  his  personal  opinion.  If  this  is 
not  speculation  and  conjecture,  what  is  the  meaning  of 
these  words?  His  expressions  of  opinion  and  his  compu- 
tations in  Exhibit  29  were  based  in  part  on  hearsay  evi- 
dence received  from  Mr.  Way  (and  Mr.  Way  was  not 
present  in  court)  in  part  on  hearsay  from  Mr.  Brewer, 
and  in  part  on  guesswork  of  his  own  not  even  based  on 
hearsay.  Presumably  if  the  basic  facts  supporting  Exhibit 
29  had  been  developed  through  witnesses  having  a  per- 
sonal knowledge  such  as  Mr.  Brewer  or  Mr.  Martindale, 
Mr.  Urban  could  have  given  his  opinion  as  to  reasonable 
values  based  on  hypothetical  questions,  if  he  had  quali- 
fied as  an  expert.  This,  of  course,  was  not  attempted. 
Having  no  personal  knowledge  of  the  facts  through  per- 
sonal observation  or  otherwise,  Mr.  Urban  was  not  com- 
petent to  state  an  opinion  as  to  costs  or  reasonable  values 
and  the  court  erred  in  receiving  or  considering  his  testi- 
mony with  respect  to  all  of  Exhibit  29;  as  well  as  the 
exhibit  itself. 

Wigmore    3rd    Edition    treats    with    this    subject    and 
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clearly  Mr.  Urban's  testimony  should  not  have  been  re- 
ceived under  the  following  pertinent  portions  of  Wigmore. 

"§  657(a).  The  first  corollary  from  the  general  prin- 
ciple of  knowledge  is  that  what  the  witness  repre- 
sents as  his  knowledge  must  be  an  impression  derived 
from  the  exercise  of  liis  otcn  senses,  not  from  the  re- 
ports of  others— in  other  words,  must  be  founded  on 
personal  obserxation  and  this  general  rule,  to  which 
contrary  instances  can  be  only  casual  exceptions,  has 
long  been  recognized  as  fundamental." 

"658(b)  (3).  'Belief  or  'impression'  may  signify  a 
lack  of  actual  personal  observation;  when  this  is  the 
case  the  main  principle  ( lack  of  knowledge )  excludes 
such  testimony." 

"What  the  courts  repudiate  then  is  a  mere  guess, 
an  exercise  of  the  imagination,  suspicion,  and  con- 
jecture offered  in  place  of  the  result  of  actual  per- 
sonal obserxation;  it  is  from  this  point  of  view  only 
that  a  'belief,'  'opinion'  or  'impression'  is  not  to  be 
received." 

And  it  is  equally  clear  that  as  a  condition  precedent 
to  testifying  as  to  value  it  must  be  shown  that  the  wit- 
ness has  a  knowledge  of  value  in  the  vicinity  in  question. 
I  Wigmore  3rd  Edition  718,  U.S.  v.  Jones,  176  F.2d  278 
(9th  C.A.  1949). 

Absent  any  competent  evidence  which  we  believe  has 
been  demonstrated, 

"It  is  elementary  that  compensatory  damages  can 
not  be  allowed  unless  there  is  satisfactory  evidence 
to  support  them  .  .  .  the  law  requires  the  production 
of  the  best  evidence  available."  KOWTKO  v.  Dela- 
ware, 131  F.  Supp.  95. 

"The  claimant  bears  the  burden  of  proving  the  fact 
of  loss  with  certainty,  as  well  as  the  burden  of  prov- 
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ing  the  amount  of  loss  with  suflBcient  certainty  so 
that  determination  of  the  amount  of  damages  will  be 
more  than  mere  speculation."  Willems  Industries  Inc. 
V.  U.S.,  295  F.2d  822  (1961),  U.S.  Ct.  of  Claims. 

In  Scholes  Inc.  v.  U.S.  for  the  use  of  H.W.  Moore 
Equipment  Company,  295  F.2d  366,  (10th  C.A.  1961) 
while  the  court  held  that  the  evidence  was  sufficient  to 
make  a  fair  and  reasonable  approximation,  it  further  stated 
unequivocally  that  "recovery  of  monetary  reparation  can- 
not be  predicated  upon  speculation  and  conjecture." 

In  Hoffer  Oil  Corp.  v.  Carpenter,  34  F.2d  589,  (10th 
C.A.  1929)  the  court  held  damages  must  be  proved 
through  the  opinions  of  well-informed  persons,  bearing 
out  the  rule  expounded  by  Wigmore. 

In  Plymouth  Village  Fire  District  v.  New  Amsterdam 
Casualty  Company,  supra,  testimony  with  respect  to  dam- 
ages was  based  on  records  admitted  into  evidence  made 
by  others  than  the  witness,  which  the  court  rejected. 
The  court  stated: 

"The  greater  portion  of  data  from  which  these  rec- 
ords were  compiled  was  furnished  to  the  engineers 
by  the  substitute  contractor  and  in  no  instance  were 
its  contemporaneous  daily  records  before  the  court. 
Opportunity  to  examine  these  and  to  determine  their 
veracity  and  accuracy  was  not  available  to  counsel. 
In  this  connection,  there  was  lacking  in  evidence  the 
quantum  and  locale  of  the  work  allegedly  done." 

Appellee  succeeded  in  influencing  the  trial  judge  in 
believing  that  appellant  had  received  some  substantial 
windfalls  with  respect  to  changes  in  the  subject  contract 
as  well  as  changes  in  Contract  1282,  which  was  a  com- 
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plete  and  separate  contract  in  which  appellee  was  not 
involved  (T.  607-8)  (Finding  XI;  R.  85-6)  (T.  532).  It 
accordingly  admitted  into  evidence  Exhibits  34,  (T.  300) 
35  (T.  300)  and  41  (T.  404)  (Specification  of  Errors 
VII  E,  F  and  G)  and  testimony  of  Mr.  Haskell  (T.  532-3) 
(Specification  of  Errors  VII  F)  all  over  objection.  The 
court,  in  Finding  IX  (T.  85-6)  went  on  to  specifically 
find  that  part  of  the  camp  "maintenance"  required  for 
Contract  1302  was  included  in  Contract  1282  (Specifica- 
tion of  Errors  I.  E).  Reference  to  these  exhibits  will 
clearly  show  that  they  merely  included  allowance  for 
camp  facilities,  to-wit:  housing  and  mess  hall,  no  main- 
tenance or  feeding. 

The  uncontroverted  evidence  as  given  by  Mr.  Bemardi 
(T.  450-7,  499)  and  Mr.  Baker  (T.  623-31)  was  that 
there  were  no  additional  costs  involved  in  setting  up  the 
date  for  Contract  1302,  that  there  were  substantial  addi- 
tional costs  with  reference  to  changes  in  1282,  including 
additional  housing,  messing,  liability  for  fire  (T.  625-6) 
and  that  the  distribution  of  the  available  funds  by  the 
Corps  of  Engineers  between  Contracts  1302  and  1282 
was  done  ex  parte  and  arbitrarily. 

Baker  &  Ford  did  not  request  any  additional  funds 
with  respect  to  either  contract  for  subcontractors  for  ac- 
celeration, which  a  reference  to  Exhibit  33  will  confirm. 
As  pointed  out  by  appellee's  witnesses,  the  acceleration 
items  were  actually  allowance  for  the  major  fire  on  Con- 
ti-act  1282,  under  a  diflFerent  name  (T.  453-7,  625-6). 

No   other  subcontractor  on   either  of  these   contracts 
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submitted  a  claim  for  acceleration  costs,   nor  was   any 
other  subcontractor  paid  therefor.   This  is  certainly  in- 
dicative of  the  fact  that  there  was  no  acceleration  (T.  485). 

Also  worthy  of  note  in  this  regard,  although  it  cer- 
tainly is  irrelevant,  is  that  under  Mod.  6  the  Government 
arbitrarily  awarded  Baker  &  Ford  $146,276.00  for  setting 
the  previous  dates  up  by  one  month  and,  in  addition  re- 
quired abandonment  of  warehouse  B,  erection  of  a  new 
warehouse  and  subsequent  demolition  thereof  (Ex.  25, 
26),  the  costs  not  being  segregated.  For  all  the  record 
indicates,  this  entire  amount  could  be  for  the  warehouse 
itself.  However,  for  purposes  of  argument,  we  will  as- 
sume that  the  entire  sum  was  in  consideration  of  the 
stepped  up  dates.  This  would  represent  4%  of  the  prime 
contract  which  was  for  the  amount  of  $3,666,499.00.  4% 
of  the  principal  amount  of  appellee's  subcontract,  which 
was  for  a  total  of  $669,500.00,  would  be  $26,780.00.  Under 
the  present  judgment,  the  court  proposes  to  award  ap- 
pellee $80,519.24,  leaving  only  $65,756.00  to  the  prime 
contractor  for  its  so-called  acceleration  costs,  including 
all  of  the  warehouse  work.  The  absurd  result  is,  that  the 
subcontractor  receives  an  amount  equal  to  12%  of  its  con- 
tract and  the  general  contractor  is  left  wath  an  amount 
equal  to  .018%  of  its  contract. 

Irrespective  of  the  foregoing,  we  submit  that  where  the 
general  contractor  did  not  specifically  make  any  claim  and 
recover  any  amount  for  the  subcontractor,  the  amount  the 
prime  contractor  received  has  no  bearing  whatsoever  on 
what  the  subcontractor  is  entitled  to,  and  the  considera- 
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tion  of  the  exhibits  and  testimony  in  this  regard  by  the 
trial  court  was  error. 

Appellee,  subcontractor,  is  entitled  to  the  reasonable 
value  of  its  work  and  material  if  a  substantial  change  has 
been  ordered. 

What,  if  any,  compensation  was  paid  to  the  prime  con- 
tractor for  the  changes  in  question  can  have  no  bearing 
on  the  amount  to  which  the  subcontractor  is  entitled 
should  be  obvious  for  the  following  reasons:  (1)  Appellee 
was  not  a  party  to  the  original  contract  and  its  rights 
arise  solely  out  of  its  subcontract  with  appellant,  (2)  the 
provisions  for  price  adjustments  and  the  undertakings  of 
the  parties  in  the  original  contract  on  the  one  hand  and 
the  subcontract  on  the  other  are  quite  different,  (3)  the  con- 
siderations involved  in  the  settlement  between  the  prime 
contractor  and  the  government,  and  the  prime  contractor 
and  the  subcontractor  are  quite  different,  and  (4)  the 
rule  of  law  above  stated,  which  is  quite  clear,  that  ir- 
respective of  any  other  considerations  as  between  these 
parties,  the  party  performing,  in  this  instance  the  appellee, 
is  entitled  to  the  reasonable  value  of  its  service  based  on 
the  reasonable  cost  of  the  materials  furnished,  labor  per- 
formed and  a  reasonable  allowance  for  profit. 

This  is  illustrated  in  the  case  of  Adam  J.  Lanehart  v. 
United  Enterprise,  Inc.,  226  F.2d  359.  It  is  an  action  by 
a  sub  against  a  general  contractor  involving  a  govern- 
ment contract.  The  government  and  the  prime  contractor 
entered  into  a  supplemental  agreement  deleting  certain 
work.  The  prime  contractor  and  the  government  then 
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substituted  other  work  in  place  of  the  deleted  work.  The 
sub  contends  that  because  the  prime  contractor  even- 
tually received  funds  included  in  the  contract  for  the  de- 
leted work  that  those  funds  should  in  turn  be  passed  on 
to  him.  The  court  in  answer  to  this  contention  stated  that 
the  mere  fact  that  United  Enterprise,  Inc.,  the  prime  con- 
tractor, ultimately  received  all  or  part  of  the  funds  does 
not  entitle  the  subcontractor  to  them.  And  as  pointed 
out  in  U.  S.  V.  Hensler,  125  F.  Supp.  887  (1954)  the  fact 
that  the  prime  contractor  settled  with  the  government 
for  a  lesser  sum  than  the  subcontractor  was  entitled  to 
would  not  be  binding  on  the  subcontractor. 

Part  Two — Items  of  Work. 

Turning  now  to  Finding  VII  (R.  84-5)  (Specification 
of  Errors  I.  B,  C  &  D)  the  court  permitted  recovery  for 
four  specific  claims. 

With  respect  to  these  items  there  is  no  dispute  in  the 
evidence.  We  will  accordingly  treat  with  the  evidence 
as  to  the  items  contained  in  this  Finding  in  the  light 
most  favorable  to  appellee. 

Finding  Vll(a).  Connection  kitchen  equipment  — 
$3,722.43  (R.  84)  (Specification  of  Errors  I.  B,  II  B,  VII 
C,  IX  A,  IX  B).  The  only  direct  testimony  on  this  item 
was  given  by  Mr.  Martindale,  appellee's  foreman.  He 
stated  that  Mr.  Ference,  one  of  appellant's  superintend- 
ents, directed  him  to  do  the  work  but  that  Mr.  Ference 
did  not  agree  to  pay  any  additional  amount  therefor  (T. 
39,  62,  63).  He  further  stated  (T.  62)  along  with  Mr. 
Haskell,  the  only  impartial  expert  witness  testifying  (T. 
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536-540)  that  this  work  fell  within  the  jiirisdietion  of  the 
plumbers  and  Mr.  Haskell  testified  that  as  a  master 
plumber  of  extensive  experience,  the  undertaking  to  do 
"all  mechanical"  in  a  subcontract  such  as  this  one  (Ex. 
H)  means  all  work  falling  within  the  jurisdiction  of  the 
United  Association  of  Plumbers  and  Steamfitters;  (also 
Mr.  Urban  (T.  289)  and  Mr.  Baker  (T.  604-605))  there- 
fore, it  was  not  extra  work  (T.  536-540).  There  was  no 
testimony  whatsoever  regarding  the  reasonableness  of  the 
value  of  the  work.  Plaintiff's  Exhibit  21  (invoice)  was 
admitted  (T.  39)  over  objection  (R.  57)  as  no  proper 
foundation,  (Specification  of  Errors  VII.  C),  and  no  iden- 
tification whatsoever  was  made  thereof  nor  was  there  any 
substantiation  of  its  contents  or  showing  by  whom  or  from 
what  source  it  was  prepared.  The  only  testimony  relating 
to  value  was  given  by  appellee's  superintendent,  Brewer, 
who  stated  that  "to  the  best  of  my  knowledge"  this  ex- 
hibit represented  the  additional  cost  (T.  94-95).  There  is 
no  showing  that  Mr.  Brewer  had  any  knowledge  of  the 
costs  or  what  was  done  or  that  he  even  saw  the  work,  he 
stating  that  he  merely  had  Mr.  Martindale  keep  a  sepa- 
rate breakdown. 

Check-list:  (1)  Extra  work— NO;  (2)  Appellant's  re- 
quest—YES;  and  (3)  Reasonable  value— NO. 

Finding  Vll(b).  Connecting  water  lines  and  drains  to 
refrigeration  equipment— $503.78  (R.  84,  85)  (Specifica- 
tion of  Errors  I  B,  II  B,  VII  B,  IX  A,  IX  B).  The  testi- 
mony, or  lack  of  it,  is  identical  with  that  set  forth  with 
respect  to  Finding  Vll(a)  above.  Mr.  Martindale,  appel- 
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lee's  foreman,  gave  the  only  testimony  directly  bearing 
on  this  item  stating  that  appellant's  superintendent,  Fer- 
ence,  instructed  him  to  do  the  work  (T.  41)  and  that 
there  was  no  agreement  to  pay  for  it  ( T.  62 ) .  Once  again, 
Mr.  Martindale  (T.  62)  and  Mr.  Haskell  (T.  536-540) 
stated  that  this  is  plumber's  work  and  Mr.  Haskell  testi- 
fied that  in  his  interpretation  and  in  the  practice  of  the 
trade,  "a  subcontract  calling  for  'all  mechanical'  (Ex.  H) 
includes  all  work  falling  within  the  jurisdiction  of  the 
United  Association  of  Plumbers  and  Steamfitters"  ( T.  536- 
540)  (also  Mr.  Urban  (T.  289)  and  Mr.  Baker  (T.  604- 
605)). 

Plaintiffs'  Exhibit  19  (Invoice)  (Specification  of  Errors 
VII.  B)  was  admitted  (T.  41)  over  objection  (R.  57) 
but  was  not  in  any  way  identified  or  substantiated  at  the 
trial  excepting  by  Mr.  Brewer  and  it  is  apparent  from  his 
testimony  that  he  had  no  personal  knowledge  of  the  en- 
tries contained  on  the  exhibits  (T.  94,  95).  Neither  was 
any  valid  testimony  given  with  respect  to  the  reasonable 
value  of  this  item  (T.  40-42). 

Check-list:  (!)  Extra  work— NO;  (2)  Appellant's  re- 
quest—YES;  and  (3)  Reasonable  value— NO. 

Finding  VII  ( c ) .  Installing  grease  interceptor  extensions 
-$2,559.00  (R.  85)  (Specification  of  Errors  I.  C,  II.  B). 
Mr.  Martindale  for  appellee,  once  again  gave  the  only 
testimony  bearing  directly  on  this  item  (other  than  testi- 
mony of  Mr.  Brewer  and  Mr.  McGonigal,  appellant's 
office  manager,  directed  solely  to  whether  it  was  performed 
and  the  necessity  thereof).  Mr.  Martindale  stated  that 
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he  had  no  discussions  with  any  of  appellant's  representa- 
tives regarding  this  installation,  it  was  not  done  at  their 
request,  but  pursuant  to  instructions  received  from  Urban's 
Portland  office  (T.  45).  There  was  no  testimony  whatso- 
ever regarding  the  time  or  materials  used  or  the  value 
thereof  or  that  this  work  was  ordered  by  appellant.  The 
only  reference  in  the  trial  record  in  this  regard  is  the 
statement  by  Mr.  Martindale  that  he  kept  a  record  and 
turned  it  into  his  emloyers  (T.  45).  No  such  record  was 
ever  offered.  Once  again,  this  work  would  be  required 
under  "all  mechanical"  it  being  plumber's  work.  (T.  536- 
540;  289;  604-605). 

Check-list:  (1)  Extra  work— NO;  (2)  Appellant's  re- 
quest—NO;  and  (3)  Reasonable  value— NO. 

Finding  Vll(d).  Repairing  water  main  leaks  — $2,586.00 
(R.  85)  (Specification  of  Errors  I.  D,  II.  A,  II.  C,  VII.  A, 
VIII.  A).  Per  plaintiff's  Exhibit  3  (letter  from  appellee 
to  appellant)  admitted  (T.  60)  over  objection  (R.  55) 
referring  to  the  alleged  repair  of  three  water  main  leaks. 
This  letter,  with  respect  to  its  source  or  disposition,  was 
never  identified  by  anyone. 

Mr.  Martindale  stated  that  Mr.  Huntington  of  Baker 
&  Ford,  instructed  him  to  fix  "the  first  one  (leak)  that 
occurred"  (T.  43).  There  is  no  testimony  that  anyone 
else  instructed  appellee  to  fix  any  additional  leaks.  Mr. 
Brewer,  for  Urban,  testified  that  he  was  present  at  the 
repair  of  one  break  (T.  99).  There  was  no  substantia- 
tion of  the  materials  or  labor  used  on  the  one  leak  author- 
ized, let  alone  three  leaks  referred  to  in  the  exhibit.  At 
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lee's  foreman,  gave  the  only  testimony  directly  bearing 
on  this  item  stating  that  appellant's  superintendent,  Fer- 
ence,  instructed  him  to  do  the  work  (T.  41)  and  that 
there  was  no  agreement  to  pay  for  it  ( T.  62).  Once  again, 
Mr.  Martindale  (T.  62)  and  Mr.  Haskell  (T.  536-540) 
stated  that  this  is  plumber's  work  and  Mr.  Haskell  testi- 
fied that  in  his  interpretation  and  in  the  practice  of  the 
trade,  "a  subcontract  calling  for  'all  mechanical'  (Ex.  H) 
includes  all  work  falling  within  the  jurisdiction  of  the 
United  Association  of  Plumbers  and  Steamfitters"  ( T.  536- 
540)  (also  Mr.  Urban  (T.  289)  and  Mr.  Baker  (T.  604- 
605)). 

Plaintiffs'  Exhibit  19  (Invoice)  (Specification  of  Errors 
VII.  B)  was  admitted  (T.  41)  over  objection  (R.  57) 
but  was  not  in  any  way  identified  or  substantiated  at  the 
trial  excepting  by  Mr.  Brewer  and  it  is  apparent  from  his 
testimony  that  he  had  no  personal  knowledge  of  the  en- 
tries contained  on  the  exhibits  (T.  94,  95).  Neither  was 
any  valid  testimony  given  with  respect  to  the  reasonable 
value  of  this  item  (T.  40-42). 

Check-list:  (!)  Extra  work-NO;  (2)  Appellant's  re- 
quest—YES;  and  (3)  Reasonable  value— NO. 

Finding  VII(c).  Installing  grease  interceptor  extensions 
-$2,559.00  (R.  85)  (Specification  of  Errors  I.  C,  II.  B). 
Mr.  Martindale  for  appellee,  once  again  gave  the  only 
testimony  bearing  directly  on  this  item  (other  than  testi- 
mony of  Mr.  Brewer  and  Mr.  McGonigal,  appellant's 
office  manager,  directed  solely  to  whether  it  was  performed 
and  the  necessity  thereof).  Mr.  Martindale  stated  that 
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he  had  no  discussions  with  any  of  appellant's  representa- 
ti\'es  regarding  this  instaHation,  it  was  not  done  at  their 
request,  but  pursuant  to  instructions  recei\ed  from  Urban's 
Portland  office  (T.  45).  There  was  no  testimony  whatso- 
ever regarding  the  time  or  materials  used  or  the  value 
thereof  or  that  this  work  was  ordered  by  appellant.  The 
only  reference  in  the  trial  record  in  this  regard  is  the 
statement  by  Mr.  Martindale  that  he  kept  a  record  and 
turned  it  into  his  emloyers  (T.  45).  No  such  record  was 
ever  offered.  Once  again,  this  work  would  be  required 
under  "all  mechanical"  it  being  plumber's  work.  (T.  536- 
540;  289;  604-605). 

Check-list:  (1)  Extra  work— NO;  (2)  Appellant's  re- 
quest—NO;  and  (3)  Reasonable  value— NO. 

Finding  Vll(d).  Repairing  icater  main  leaks  — $2,586.00 
(R.  85)  (Specification  of  Errors  I.  D,  II.  A,  II.  C,  VII.  A, 
VIII.  A).  Per  plaintiflF's  Exhibit  3  (letter  from  appellee 
to  appellant)  admitted  (T.  60)  over  objection  (R.  55) 
referring  to  the  alleged  repair  of  three  water  main  leaks. 
This  letter,  with  respect  to  its  source  or  disposition,  was 
never  identified  by  anyone. 

Mr.  Martindale  stated  that  Mr.  Huntington  of  Baker 
&  Ford,  instructed  him  to  fix  "the  first  one  (leak)  that 
occurred"  (T.  43).  There  is  no  testimony  that  anyone 
else  instructed  appellee  to  fix  any  additional  leaks.  Mr. 
Brewer,  for  Urban,  testified  that  he  was  present  at  the 
repair  of  one  break  (T.  99).  There  was  no  substantia- 
tion of  the  materials  or  labor  used  on  the  one  leak  author- 
ized, let  alone  three  leaks  referred  to  in  the  exhibit.  At 
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most,  Mr.  Martindale  testified  that  the  breakdown  on  the 
exhibit  fairly  represented  the  "labor  and  material  that 
went  into  the  repair  of  the  water  line  in  1959"  (T.  60), 
or  that  the  amount  was  a  reasonable  charge  "over  the 
period  of  fixing  the  water  lines"  (T,  43).  But,  it  is  quite 
apparent  that  Mr.  Martindale  was  referring  to  the  full 
period  of  1959  and  possibly  1960  with  no  reference  to 
the  number  of  leaks  involved.  Mr.  Brewer's  testimony, 
over  objection  (Specification  of  Errors  VIII.  A)  that  the 
amount  was  fair  and  reasonable  should  not  have  been 
admitted  and  was  nothing  more  than  a  voluntary  conclu- 
sion as  he  had,  according  to  his  testimony,  only  knowledge 
of  the  repair  of  one  break  (T.  99,  100,  101,  121).  It  is 
interesting  to  note  that  Mr.  Martindale  stated  that  the 
sum  is  a  fair  figure  for  repairs  for  1959  in  connection  with 
Mr.  Brewer's  testimony  that  there  were,  in  addition  to 
the  one  break  authorized  by  Baker  &  Ford,  thirteen  to 
fifteen  breaks  just  prior  to  Baker  &  Ford  taking  over  (T. 
98,  101). 

There  is  no  showing  on  the  part  of  appellee  that  the 
repair  of  these  water  line  breaks  was  in  connection  with 
Contract  1302  (T.  648-9)  and  the  court  so  found,  the 
court  only  having  gained  jurisdiction  of  this  controversy 
under  the  Miller  Act  because  the  work  was  performed 
in  its  district.  There  is  no  basis  in  law  for  the  court 
claiming  ancillary  jurisdiction  as  to  this  item. 

Check-list  ( 1 )  Extra  work  —  NO,  at  best  only  one  leak 
repair  and  this  certainly  not  under  contract  1302;  and 
(2)  Appellant's  request — only  to  the  extent  of  one  leak 
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repair;   and    (3)    Reasona])le   value — NO;   the   testimony 
respecting  such  certainly  not  rising  to  the  required  level 
of  proof. 

With  respect  to  Findings  VII  (a),  (b)  and  (c)  dis- 
cussed above,  under  a  subcontract  such  as  this  where 
the  appellee  agrees  to  do  "all  mechanical  work  for  a 
complete  installation,"  inherent  in  construction  work  is 
the  subcontractor's  responsibility  to  "furnish  a  complete 
installation  ready  for  operation."  The  specifications  (Ex. 
II)  Section  31.03,  paragraphs  D  and  E  and  Section 
31-33,  respecting  the  grease  interceptors,  specifically  im- 
pose this  duty.  This  interpretation  is  substantiated  in  the 
following  recent  case:  Unicon  Management  Corp.,  65-1 
BCA,  para.  4827.  That  case  before  the  Veteran's  Ad- 
ministration Contract  Appeals  Board,  No.  463,  decided 
April  26,  1965,  holding: 

"Even  though  drawings  did  not  provide  for  steam 
service  connections  for  steam-operated  kitchen  equip- 
ment, a  contractor  was  required  to  provide  such 
service  lines  under  the  contract  because  the  speci- 
fications, which  required  that  'equipment  furnished 
.  .  .  shall  be  installed  complete,  .  .  .  ready  for  opera- 
tion,' warned  that  some  of  the  necessary  work  might 
not  be  described  in  the  contract  documents  but  left 
to  the  initiative  and  responsibility  of  the  contractor." 

Part  Three — Prior  Agreement  in  Writing  as  to  Extras. 

This  has  reference  to  Finding  XIV  (R.  99)  (Specifica- 
tion of  Errors  I.  N)  respecting  the  clause  in  the  sub- 
contract ( Ex.  H  ( e ) )  to  the  effect  that  no  claims  for 
extras  shall  be  made  unless  fully  agreed  upon  in  writing 
prior  to  the  performance  of  any  such  extra  work.  Find- 
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ing  XVI  asserts  that  "Baker  &  Ford  Company  waived 
the  provisions  of  the  subcontract  requiring  notice  and 
written  directions  and  agreement  as  to  extras  by  verb- 
ally directing  the  same  .  .  ."  In  each  instance  where 
appellee's  three  witnesses  were  examined  in  this  regard, 
they  testified  that  no  verbal  directions  were  given.  (Mar- 
tindale,  T.  66;  Brewer,  T.  129-31;  Urban,  T.  276-7).  In 
fact,  Mr.  Martindale  testified  that  even  if  Baker  &  Ford 
Company  had  attempted  to  tell  him  how  to  conduct 
his  operations  he  wouldn't  "listen  to  them  anyway" — 
that  was  between  him  and  Mr.  Brewer  (T.  65).  The 
only  verbal  directions  testified  to  in  the  record  are  for 
"extra  work"  such  as  trailer  camp  and  barracks  (T.  58-9) 
which  were  not  a  part  of  Contract  1302  (T.  118-20), 
and  some  insulation  work  in  the  attic  which  was  a  part 
of  1302  (T.  97),  but  which  was  not  ordered  and  per- 
formed until  December  of  1960,  after  the  basic  contract 
work  was  completed  and  turned  over  to  the  Government 
(T.  121). 

Accordingly,  there  is  no  support  in  the  evidence  for 
that  portion  of  Finding  XVI  above  quoted,  or  the  fur- 
ther finding  in  the  same  paragraph  that  "written  direc- 
tions .  .  .  from  defendant  to  use  plantiff  were  often  not 
issued  until  after  extra  work  had  been  accomplished." 

The  pertinent  law,  relating  to  the  necessity  of  prov- 
ing waiver  of  a  provision  in  a  building  contract  requir- 
ing a  written  order,  is  set  forth  on  page  28  hereof.  Lan- 
guage from  the  annotation  in  66  A.L.R.  649  follows: 

"Stipulation  in  building  and  construction  contracts, 
requiring  written  orders  for  any  alterations  or  extras 
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are  universally  held  to  be  valid  and  binding  upon 
the  parties  in  the  absence  of  a  waiver,  modification 
or  abrogation  thereof."  (at  page  651) 

"There  can  be  no  recovery  for  extra  work  ordered 
by  the  owner  under  the  condition  that  it  is  not  an 
extra  but  is  included  in  and  recjuired  by  the  original 
contract,  although  the  contractor  performs  the  work 
under  the  claim  that  it  is  an  extra  not  covered  by 
the  contract."   (at  page  681) 

"It  is  well  settled  that,  in  the  absence  of  conduct 
showing  a  waiver  or  modification  of  a  stipulation  re- 
quiring a  written  order  or  agreement  for  alterations 
or  extra  work,  or  establishing  an  independent  con- 
tract for  the  performance  of  such  alterations  or  extra 
work,  no  recovery  can  be  had  therefor  by  the  con- 
tractor without  a  writing  in  compliance  with  the  pro- 
vision." 

"The  foregoing  rule  has  been  applied  although 
the  extra  work  was  necessary  to  a  performance  of 
the  contract  ( Ashley  v.  Henahan,  56  Ohio  St.  559, 
47  N.E.  573),  and  although  the  extra  work  was  made 
necessary  because  of  errors  in  the  specifications  fur- 
nished the  contractor  bv  the  owner's  architect  ( Tauh 
V.  Woodruff,  63  Tex.  Civ.  App.  437,  134  S.W.  750; 
152  S.W.  1193)." 

"Thus,  in  Michaud  v.  MacGre^or,  61  Minn.  198, 
63  N.W.  479,  the  court  said:  'The  legal  effect  of 
provisions  of  this  kind  in  building  contracts  is  to 
prevent  the  contractor  from  recovering  payment  upon 
an  implied  promise,  for  extras,  in  excess  of  the  con- 
tract price,  bv  simply  showing  that  they  were  not 
included  in  the  original  contract,  but  were  neces- 
sary for  the  completion  of  the  building,  and  that 
he  furnished  them.  He  must  go  further  in  his  proof, 
and  show  that  the  provision  has  been  directly  or  in- 
directly waived  by  a  subsequent  valid  contract,  or 
by  such  conduct  on  the  part  of  the  owner  of  the 
building  as  equitably  estops  him  from  insisting  on 
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the  provision;  for  it  is  binding  on  the  parties  unless 
such  facts  are  alleged  and  proved  as  relieve  them 
from  its  obligation.' " 

"To  permit  a  recovery,  even  on  a  quantum  meruit 
basis,  without  a  writing  as  required  by  contract,  would 
be  to  deny  the  owner  the  benefit  of  written  evi- 
dence, and  to  subject  him  to  the  uncertainties  of 
parol  proof,  depending  on  the  fluctuating  opinion 
of  other  persons  as  to  the  character  and  the  value 
of  the  work,  and  to  bind  him  against  his  wall.  Balti- 
more Cemetery  Co.  v.  Coburn,  7  Md.  202." 

If  appellee  believed  it  was  doing  work  beyond  the 
scope  of  the  subcontract  as  alleged,  it  should  have  stayed 
within  the  explicit  terms  of  paragraph  (e)  thereof  with 
which  it  must  have  been,  in  its  long  experience  well  fa- 
miliar, it  being  a  form  subcontract  issued  under  the  aus- 
pices of  the  Associated  General  Contractors  ( See  Ex.  H ) . 

This  relates  to  all  of  the  items  discussed  under  Parts 
One  and  Two  of  this  argument. 

Part  Four — Interest. 

(Finding  XVIII;  R.  99)  (Specification  of  Errors  I.  M 
and  II.  B). 

This  relates  to  the  award  of  interest.  Interest  is  not 
allowable,  of  course,  on  unliquidated  claims.  Central  Steel 
Erection  Co.  v.  MHll,  supra.  Reference  to  Exhibit  31  indi- 
cates that  the  court  allowed  interest  on  the  first  four 
items,  disallowed  it  on  the  fifth  item.  Without  prolong- 
ing this  argument  by  a  discussion  of  whether  these  were 
liquidated  or  unliquidated  indebtednesses,  sufiBce  it  to 
say  that  paragraph  (c)  of  the  subcontract  provides: 
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"Final  payment  shall  be  made  within  a  reason- 
able time  after  the  completion  and  acceptance  of 
the  subcontract  work.  .  .  ." 

The  court  found  (Finding  V,  R.  83)  that  appellee  did 
not  complete  its  work  under  the  subcontract  until  Octo- 
ber 1961.  The  first  three  items  of  Exhibit  31  show  they 
were  paid  on  April  21,  1961,  October  16,  1961  and  No- 
vember 14,  1961,  all  within  the  requirements  of  the  sub- 
contract. Further,  item  No.  3  of  Exhibit  31  has  refer- 
ence to  temporary  work  (T.  96,  118-20,  Ex.  U)  which 
is  not  a  part  of  Contract  1302  and  hence  not  within  the 
trial  court's   jurisdiction. 

Part  Five — Attorney  Fees. 

(Finding  XX,  R.  90-1;  Conclusion  IV);  (Specification 
of  Errors  I.  O  and  II.  D).  Allowance  to  appellee  of 
$6,500.00  attorney  fees. 

Appellee  brought  this  action  seeking  recovery  of 
$216,391.85  (Ex.  A.  to  appellee's  complaint).  The  court 
awarded  it  the  sum  of  $87,304.45  exclusive  of  interest 
and  attorney  fees  which  represents  40%  of  the  principal 
amount  asked.  In  other  words,  the  appellants  actually 
prevailed.  While  the  allowance  of  attorney  fees  lies  in 
the  discretion  of  the  court,  we  submit  that  the  appellants 
could  not  have  in  good  conscience  paid  the  amounts  sought 
by  appellee  and  were  justified  in  contesting  them,  par- 
ticularly where  they  represent  unliquidated  damages. 

As  pointed  out  in  Macri  and  Sons  v.  U.S.,  313  F.2d 
119,  (9th  C.A.  1963)  Alaska,  "where  a  substantial  con- 
troversy exists  ...  no  allowance  may  be  made."  Accord: 
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U.S.A.  for  General  Electric  Co.  v.  Brown  Electric  Com- 
pany, (D.C.  Virginia  1959),  168  F.  Supp.  806,  and  as 
pointed  out  by  Judge  Hodge  in  U.S.A.  for  Miller  and 
Bentley  v.  Kelly,  192  F.  Supp.  274,  even  though  the 
plaintiflF  obtained  a  judgment  for  a  portion  of  its  claim, 
both  sides  were  entitled  to  attorney  fees  as  the  defend- 
ant successfully  defended  the  major  portion  of  plain- 
tijff's  claim,  which  is  the  case  here. 

Part  Six — Bond  Premium,  Business  Tax,  Overhead  and 
Profit. 

The  court  in  Findings  XV  and  XVI  (R.  88-9)  (Speci- 
fication of  Errors  I.  K)  determined  an  allowance  for 
overhead,  profit,  Alaska  Business  Tax  and  bond  premium. 
We  have,  in  Part  One  of  this  argument,  dealt  with  the 
erroneousness  of  the  awards  of  overhead  and/or  profit 
with  respect  to  items  of  overhead  included  in  Exhibit  29. 

With  respect  to  the  Alaska  Business  Tax,  this  is  be- 
yond the  scope  of  the  prayer  of  the  appellee's  complaint 
as  was  the  bond  premium  (R.  33-8).  Furthermore,  there 
is  no  evidence  that  either  was  due  and  by  the  terms 
of  the  subcontract  (Ex.  H)  the  bond  was  furnished  by 
the  general  contractor,  appellant  herein. 

Part  Seven — Jurisdiction. 

(Conclusion  I;  R.  91;  Findings  VI  and  VIID;  R.  82) 
(Specification  of  Errors  I.  A  and  D,  II.  A). 

Appellee  alleged  jurisdiction  under  the  Miller  Act,  40' 
use  270a-270e,  and  under  28  USC  1331  and  1332  (R. 
33 ) .  The  jurisdictional  question  was  put  at  issue  by  appel- 
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lant's  answer  (R.  41).  The  court  found  jurisdiction  only 
under  the  Miller  Act. 

The  last  labor  performed  and  material  furnished  by 
appellee  was  in  October  1961  (R.  83).  This  action  was 
commenced  October  31,  1961  (R.  83),  less  than  90  days 
after  the  last  work  was  performed.  Appellants  contend 
that  it  was  prematurely  brought  under  40  USC  270b. 

Appellants  further  contend  that  under  the  pleadings, 
the  court  erroneously  assumed  ancillary  jurisdiction  over 
appellant,  Baker  &  Ford,  with  reference  to  repair  of  water 
main  leaks  (Finding  VII  D;  R.  85),  it  not  having  juris- 
diction under  the  Miller  Act. 

CONCLUSION 

The  legal  principles  involved  herein  relative  to  admissi- 
bility of  evidence,  quantum  of  proof  and  the  right  to 
and  amount  of  recovery,  are  well  settled.  The  applica- 
tion of  those  principles  to  the  evidence  presented  on 
behalf  of  appellee  should  have  been  relatively  simple. 
The  conclusions  of  the  trial  court  to  the  effect  that  there 
was  extra  work  beyond  the  scope  of  the  contract  flies 
directly  in  the  face  of  all  of  the  testimony  that  there  was 
no  change  in  completion  dates  as  between  the  parties 
following  the  issuance  of  construction  schedule  (Ex.  I) 
on  April  22,  and  that  appellee  did  not  even  know  of  any 
"acceleration"  of  the  main  contract  until  several  months 
after  the  work  was   completed. 

The  testimony  relative  to  reasonable  value  of  any  extra 
work  performed,  given  only  by  Mr.  Urban,  surrounding 
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Exhibit  29,  was,  in  its  entirety,  incompetent.  Nonetheless, 
the  trial  court  adopted  it  as  its  findings. 

The  trial  court,  above  and  beyond  arriving  at  errone- 
ous and  unsupported  findings  and  conclusions,  demon- 
strated his  lack  of  familiarity  with  the  law  and  the  evi- 
dence in  the  following  obvious  instances  in  his  Memoran- 
dum of  Decision    (R.   71): 

(1)  In  computing  increased  labor  costs  per  Exhibit 
29,  Schedule  I,  based  upon  a  54-hour  week  from  May 
1st  to  job  completion  or  28,819V^  hours  when  all  of  the 
evidence  shouted  that  a  54-hour  week  had  not  been 
adopted  by  appellee  until  August  7th. 

(2)  Allowing  increased  camp  subsistence  costs  per  Ex- 
hibit 9  to  the  extent  of  613  days,  which  exhibit,  on  the 
face  of  it,  showed  that  appellee's  additional  man  days 
would  only  be  95;  and  the  court  including  in  that  amount 
30  man  days  for  Read  Sheet  Metal  which  had  already 
been  allowed,  and  in  including  33  man  days  for  Fiber- 
glass Engineering,  whose  claim  was  disallowed;  and  after 
this  error  was  called  to  his  attention  (R.  78-9),  revert- 
ing to  the  unsubstantiated  sum  of  $12,600  set  forth  in 
Schedule  VIII,  Exhibit  29. 

(3)  Allowing  interest  to  date  of  judgment,  to-wit:  Octo- 
ber 5th,  1964,  on  certain  sums  (R.  76),  all  of  which 
had  been  paid  in  1961  with  the  exception  of  the  minor 
item  of  $4,967.13,  which  was  paid  in  1962. 

(4)  In  allowing  for  double-time  hours  in  Schedule  I, 
Exhibit  29,  and  duplicating  that  allowance  in  Schedule 
VI  of  the  same  exhibit. 
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It  is  also  interesting  to  note  the  obvious  inconsisten- 
cies of  the  court  in  admitting  and  considering  evidence; 
in  admitting  Exhibits  34,  35  and  41,  for  instance,  deal- 
ing with  a  diflFerent  contract  entirely,  Number  1282;  but 
rejecting  offered  Exhibits  42  and  43  because  they  re- 
lated to  Contract  1282  and  not  1302;  and  the  rulings  of 
the  trial  judge  in  permitting  evidence  relating  to  Exhibit 
29  under  the  "Federal  Shop  Book"  rule  at  a  time  when 
the  records,  if  any,  from  which  the  summaries  were  made 
were  not  available  for  cross-examination,  but  rejecting 
similar  summaries  proposed  by  appellants  until  such  rec- 
ords were  obtained,  necessitating  an  overnight  trip  during 
trial  from  Fairbanks  to  Bellingham,  Washington,  and  re- 
turn by  appellant's  witness,  McGonigal  (T.  561-79,  593, 
700). 

Appellants  are  at  a  complete  loss  to  explain  or  ration- 
alize the  erroneous  and  inconsistent  treatment  of  the  evi- 
dence by  the  trial  judge,  but  submit  that  one  adopting 
an  objective  approach  thereto  cannot  but  be  convinced' 
that  the  judgment  was  manifestly  erroneous  and  the  re- 
sult of  either  prejudice  or  a  complete  misapprehension 
and  misapplication  of  the  evidence  and  the  law. 

This  trial  was  originally  set  for  hearing  in  Anchorage 
for  April  1st,  1964.  It  was  transferred  to  Fairbanks  and 
came  on  for  hearing  on  April  2nd,  1964,  because  of  the 
major  earthquake  which  struck  Anchorage  the  previous 
Friday.  Whether  the  judge,  during  the  course  of  the  trial, 
was  preoccupied  with  concern  over  that  major  disaster, 
we  have  no  way  of  knowing.  We  are  convinced,  however, 
that  his  treatment  of  the  evidence  herein  makes  it  ap- 
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parent  that  this  judgment  should  be  set  aside  and  ap- 
pellee's  action   dismissed   with   judgment  for  costs   and 
attorney  fees  for  appellant.^ 

Respectfully  submitted, 

Mike  Stepovich 
Bruce  T.  Rdjker 

Attorneys  for  Appellants 

2.  Note:  All  of  the  errors  urged  herein  were  presented  in  detail  to 
the  trial  court  prior  to  entry  of  judgment.  (T.  717-56)  (Memorandum, 
R.  106-45). 


CERTinCATE 

We  certify  that,  in  connection  with  the  preparation  of 
this  brief,  we  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  our  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Mke  Stepovich 
Bruce  T.  Rinker 

Attorneys  for  Appellants 
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IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


No.  20381 


Baker  &  Ford  Co.,  a  corporation,  and 

The  Fidelity  and  Casualty  Company  of  New  York 

a  corporation, 

Appellants, 

V. 

United  States  of  America 

for  the  use  and  benefit  of 

Urban  Plumbing  &  Heating  Co., 

a  corporation, 

Appellee. 


Upon  Appeal  from  the  United  States  District  Court 

FOR  Alaska 


Honorable  Raymond  E.  Plummer,  Judge 


BRIEF  OF  APPELLEE 


JURISDICTION 

(Findings   V,  VI,  Conclusion  of  Law  I) 

District   Court 

Jurisdiction  was  alleged  under  the  Miller  Act  (40  U.S.C. 
§270(a)  to  §270(e))  and  under  28  U.S.C.  §1332  (R.  1). 
The  court  found  that  plaintiff  finished  its  work  under  the 
subcontract  in  November  or  December  of  1960  (R.  83). 
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The  complaint  was  filed  October  31,  1961  (R.  1).  The 
court  determined  this  was  ample  basis  for  jurisdiction  un- 
der the  Miller  Act  (Finding  VI;  R.  84).i 

Facts  adequate  to  sustain  jurisdiction  based  on  diversity 
of  citizenship  ( Finding  I;  R.  82,  83 )  were  also  found. 

This  Court 

This  Court  has  jurisdiction  of  this  appeal  under  28  U.S.C. 
§1291  and  §1294. 

COUNTER-STATEMENT  OF  THE  CASE 

This  is  not  a  complicated  case  on  the  law;  slightly  more 
so  on  its  facts.  Basically,  it  follows  the  pattern  of  the  usual 
Miller  Act  controversy  between  a  prime  contractor  and  a 
subcontractor.  Urban  Plumbing  &  Heating  Co.  (hereafter 
"Urban")  is  the  subcontractor,  was  plaintiff  and  prevail- 
ing party  below.  Baker  &  Ford  Co.  ( hereafter  "Baker"  or 
"Appellant" )  is  the  prime  contractor  and  Appellant  in  this 
Court. 

Baker,  as  the  prime  contractor,  was  engaged  in  work 
on  a  ballistic  missile  early  warning  site  for  the  U.S.  Depart- 
ment of  Defense  under  several  contracts,  at  Clear,  in  the 
State  of  Alaska.  Baker's  job  requirements  on  the  contract 

1.  Appellant  argues  that  work  performed  by  Urban  during  October, 
1961,  made  the  complaint  premature  and  defeats  Miller  Act  jurisdic- 
tion (Br.,  p.  65).  The  argument  is  frivolous.  The  court  found  that  this 
work  was  a  modification  to  the  contract  (Finding  V,  R.  84),  following 
completion  in  1960.  Moreover,  a  supplementary  complaint  was  filed 
on  March  22,  1963  (R.  33),  more  than  90  days  after  performance  of 
the  added  work  and  prior  to  acceptance.  Miller  Act  juiisdiction  there- 
fore attached  under  the  supplementary  complaint  in  any  event.  United 
States  V.  Reiten,  313  F.2d  673  (9th  Cir.,  1963). 


3 
here  involved  were  spelled  out  in  Contract  DA-92-507eng- 
1302  (hereafter  "1302").  Contract  1302  called  for  the  con- 
struction of  a  composite  huilding  consisting  of  two  dormi- 
tory wings  and  eating  and  recreational  facilities  to  be 
served  by  underground  sewers,  water,  power  and  other 
utilities  (Ex.  O). 

Baker  awarded  the  mechanical  work  as  set  out  in  the 
plans  and  specifications  on  1302  to  Urban.  (Urban's  job 
responsibilities  are  described  at  Tr.  32-36  Tr.  113.)* 

Originally,  the  contract  called  for  final  completion  on  May 
31,  1960  (Ex.  O).  Due  to  strikes  during  the  summer  of 
1959,  this  completion  date  could  not  be  met.  In  fact, 
virtually  no  work  was  performed  during  the  1959  con- 
struction season  (Tr.  432).  Accordingly,  Baker  agreed 
with  the  Army  Corps  of  Engineers  to  set  a  new  feasible 
and  reasonable  completion  date  (Tr.  392,  397;  400;  Ex. 
38;  Finding  VIII,  R.  85,  Unchallenged  here).  After  a 
considerable  period  of  negotiation.  Baker  and  the  Army 
Corps  of  Engineers  formalized  their  agreement  on  com- 
pletion dates  as  follows: 

First  Wing  —       October  15,  1960 

Second  Wing  —  November  15,  1960 

All  Other  —  December  15,  1960 

(Exs.27,28) 
As  thus  formalized,  this  agreement  was  known  as  "Modi- 
fication 6." 

The  Department  of  Defense,  however,  was  most  anxious 
to  man  the  Ballistic  Early  Warning  Site  at  the  earliest 
"Tr  refers  to  the  reporter's  transcript;  R  refers  to  the  court  file. 


4 
possible  date.  Accordingly,  the  Corps  of  Engineers  nego- 
tiated with  Baker  to  accelerate  the  Modification  6  com- 
pletion dates.  Baker  knew  1302  would  be  accelerated  and 
that  additional  money  was  available  as  compensation  for 
the  speedup  as  early  as  April  8,  1960.  This  was  estab- 
lished unequivocally  by  the  testimony  of  Baker's  Project 
Manager,  Beniardi  (Tr.  408,  413,  414).  Written  corrobora- 
tion fixing  the  approximate  periods  of  these  negotiations  ap- 
pears in  a  letter  from  the  Corps  of  Engineers  dated  April 
29,  1960,  which  directed  advancement  of  the  completion 
dates  on  1302  by  one  month  and  requested  Baker  to  sub- 
mit a  cost  proposal  (Ex.  25).  Immediately  thereafter, 
early  in  May,  Sam  Baker,  President  of  Baker,  told  Urban 
"that  the  job  had  been  accelerated  and  we  [Urban]  should 
get  a  cost  proposal  into  Baker  &  Ford  at  the  earliest  pos- 
sible convenience."  (Tr.  104.  And  see  Tr.  105;  48-49.) 

Shortly  after  or  at  the  time  it  became  known  the  con- 
tract would  be  accelerated.  Baker  posted  a  construction 
schedule  to  be  met  by  the  prime  contractor  and  all  sub- 
contractors.^  This  schedule  required  completion  by  them 
at  the  same  dates  directed  by  the  Corps  of  Engineers  in 


2.  Markings  on  the  schedule  indicated  it  was  issued  April  22  (Ex.  I; 
see  Tr.  424).  In  its  brief,  Baker  underplays,  even  appears  to  deny 
(Br.,  p.  33)  the  simultaneous  occurrence  of  the  Corps  of  Engineers' 
negotiation  with  Baker  looking  toward  advanced  completion  dates  and 
the  posting  of  the  construction  schedule  setting  virtually  the  same 
completion  dates  ultimately  agreed  to  between  them.  Plainly,  as  the  trial 
court  impliedly  found,  these  events  were  no  coincidence.  (See  also 
Tr.  421-422).  The  construction  schedule  was  the  implementation  of 
Baker's  anticipated  agreement  with  the  Corps  of  Engineers  as  to  the 
advanced  completion  dates  or  implementation  of  the  direction  to  so 
accelerate  which  Baker  was  obligated  to  do  under  his  contract  with 
the  Government  regardless  of  agreement  by  formal  modification  of  his 
contract. 
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its  letter  to  Baker  as  to  the  first  and  second  wing  and 
one  month  earHer  than  directed  hy  tlie  Corjis  of  Engineers 
as  to  all  others  (Ex.  I).  As  ultimately  formalized  in  Modi- 
fication 11  executed  June  27,  1960,  completion  dates  were 
set  as  follows: 

First  W^ing  —  September  15,  1960 

Second  Wing  —       October  15,  1960 

All  Other  —   November  15,  1960 

(Ex.  26) 

At  this  point,  of  course,  under  the  terms  of  the  sub- 
contract, the  completion  dates  binding  Baker  became 
equally  binding  on  Urban  (Ex.  H;  Tr.  427,  429,  431,  432). 
Some  80%  of  Urban's  job  responsibilities  were  accelerated 
(Tr.  113),  particularly  the  outside  utility  work.  Baker  gave 
every  indication  during  physical  construction  that  Urban 
would  be  compensated  (Tr.  104,  107).  Baker  chose  not 
to  disclose,  however,  that  he  had  actually  formalized 
an  agreement  with  the  Corps  of  Engineers  providing 
increased  compensation  for  the  acceleration  (Tr.  112). 
Meanwhile,  Baker  told  Urban  to  work  according  to  the 
construction  schedule  ( Tr.  636 )  to  figure  the  job  done  by 
September  15  ( Tr.  657 ) ,  and  to  "get  the  thing  speeded  up" 
(Tr.  444.  See  also  p.  11,  McGonigal  Deposition,  at  Tr.  773, 
et  seq.).  Urban,  in  response  to  Baker's  invitation,  put  in 
notice  of  his  forthcoming  claims  for  increased  costs  early 
in  May,  1960  (Tr.  423,  and  see  Tr.  106).  Early  in  May, 
1960,  Urban  submitted  an  estimate  of  costs  (Ex.  8).  Baker 
said  to  refigure  it  on  a  different  basis.  Urban  did  so  and 
resubmitted  another  cost  claim  shortly  thereafter  (Ex.  9) 
(See  Tr.  49,  107,  108).  Both  claims  included  requests  of 


6 

Urban's  own  subcontractors  for  acceleration  costs.  Repeat- 
edly thereafter,  Urban  inquired  as  to  the  disposition  of  the 
claim,  unaware  of  the  fact  that  Baker,  on  June  27,  1960, 
had  formally  entered  into  a  modification  with  the  Corps 
of  Engineers  (Tr.  181);  Ex.  AA,  Ex.  18(a),  18C;  Tr.  457, 
468;  Exs.  S,  T;  Tr.  662,  669,  670. 

In  each  instance,  Baker  put  Urban  ofiF.  Finally,  at  a 
meeting  at  the  Washington  Athletic  Club  in  Seattle  long 
after  completion  of  the  work,  the  matter  came  to  a  head. 
Urban  again  sought  to  settle  with  Baker  on  a  price  for 
the  costs  incident  to  the  acceleration.  But  to  the  astonish- 
ment of  Urban,  Sam  Baker,  President  of  Baker,  killed  the 
negotiation  aborning  with  his  remark,  "What  accelera- 
tion"? (Tr.  112;  186). 

It  now  being  clear  that  further  negotiation  with  Baker 
would  be  futile.  Urban  commenced  this  action  in  the 
United  States  District  Court  of  Alaska  for  damages  at- 
tributable to  the  acceleration  (R.  1).  In  addition,  Urban 
sought  compensation  for  items  of  extra  work  alleged  to  be 
beyond  the  scope  of  the  subcontract  (R.  35-36).  Baker,  in 
its  Answer,  generally  denied  everything  (R.  6-7,  R.  41- 
42),  and  raised  questions  of  the  Statute  of  Limitations 
and  Urban's  legal  capacity  to  sue  (R.  42).  An  extensive 
trial  followed. 

Shortly  thereafter,  the  court  rendered  a  Memorandum 
of  Decision,  finding  substantially  for  Urban  on  the  ac- 
celeration claim  and  granting  and  denying  some  items  of 
Urban's  extra  work  claims  (R.  71-76).  Baker  then  filed 
a  list  of  "Objections  to  Memorandum  of  Decision"  ( R.  77- 


7 
81).  Findings  of  Fact,  Conclusions  of  Law  and  Judg- 
ment issued  (R.  82-95).  Baker  then  moved  for  a  new 
trial  (R.  96)  and  to  amend  the  Findings  of  Fact  (R.  97). 
Memoranda  were  submitted  on  each  of  the  motions  by 
both  parties  and  after  a  thorough  review,  the  court  ad- 
hered to  its  earlier  judgment  (R.  164-166).  This  appeal 
follows  from  the  final  Judgment  and  denial  of  the  post- 
trial  motions. 

SUMMARY  OF  ARGUMENT 

The  issues  raised  by  Appellant  constitute  a  thinly  sup- 
ported attack  on  the  District  Court's  findings  of  facts  and 
determinations  as  to  the  admissibility  of  evidence,  all  of 
which  were  supported  and  well  within  that  court's  dis- 
cretion under  universally  recognized  standards  of  review. 
We  have  attempted  to  isolate  the  vital  legal  points  raised 
by  appellants,  and  where  factual  issues  are  involved,  point 
out  to  the  court  some  of  the  direct  evidence  which  sus- 
tains the  findings  of  the  District  Court.  We  beheve  the 
record  will  establish  these  points: 

A.  The  Finding  That  An  Acceleration  Occurred 
Was  Clearly  Required  ry  the  Proof  at  Trial. 

B.  The  Evidence  Establishes  That  the  Accelera- 
tion Increased  the  Burdens  of  the  Subcontrac- 
tor Beyond  Those  Originally  Contemplated 
Under  the  Contract  and  Therefore  Constituted 
"Extra  Work  "  Subject  to  Compensation. 

C.  Urban  Dm  Not  Voluntarily  Incur  the  Increased 
Costs  of  the  Acceleration. 

D.  Competent  Evidence  Established  the  Fact  of 
Damage  and  Its  Amount. 
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E.  The  Contil\ct  Requirement  That  Extras  Be 
Previously  Agreed  Upon  in  Writing  Was  \\^aived 

F.  Extras  Beyond  the  Scope  of  the  Subcontract 
Were  Performed  by  Urban  and  Substantial  Evi- 
dence Supports  the  Award  of  Compensation. 

1.  Connection  of  Kitchen  Equipment 

2.  Connecting  Waterlines  and  Drains  to 
Refrigerator 

3.  Installation  of  Grease  Interceptor 
extensions 

4.  Repairing  Water  Main  Leak 


G.  Bond  Premium  and  Alaska  Business  Tax  Are 
Proper  Items  of  Damage. 

H.  The  Award  of  Interest  Was  Proper  Under  the 
Undisputed  Facts. 

I.    The  Award  of  Attorney's  Fees  Was  Proper. 

J    Contrary  to  Appellant's  Insinuations,  the  Trial 
Judge  Conducted  a  Fair  and  Impartial  Inquiry. 

Appellant's  brief  contains  42  specifications  of  error,  23 
of  which  are  apparently  consolidated  under  its  accelera- 
tion argument  (Part  One),  11  discussed  under  the  four 
specific  extra  claims  (Part  Two),  one  discussed  under  the 
requirement  of  a  written  order  (Part  Three),  two  men- 
tioned under  interest  (Part  Four),  two  cited  under  attor- 
neys' fees  (Part  Five),  one  argued  under  bond  premium 
(Part  Six),  and  three  considered  under  jurisdiction  (Part 
Seven ) . 

Many  specifications  of  error  are  said  to  be  argued  in 
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more  tlian  one  section.  Appellee  finds  no  argument  as  to 
specifications  of  Error  III,  IV,  V  and  VI. 

ARGUMENT 

The  FMiidiii^  That  an  Acceleration  Occurred  Was  Clearly 
Required  hy  the  Proof  at  Trial   (Findings  IX,  XII). 

As  Baker  acknowledges,  the  finding  (R.  86-87)  that 
Urban's  perfomiance  under  the  subcontract  was  acceler- 
ated must  be  "clearly  erroneous,"  before  this  court  may 
substitute  its  appraisal  of  the  evidence  for  that  of  the 
District  Court,  Rule  52(a)  F.R.  Civ.  P.  Under  familiar 
principles  limiting  review,  this  means  the  finding  must 
stand  unless: 

".  .  .  The  reviewing  court  on  the  entire  evidence  is 
left  with  a  definite  and  fimi  conviction  that  a  mis- 
take has  been  committed."  United  States  v.  Gypsum 
Co.,  333  U.S.  364,  395  (1948). 

This  limitation  on  review  applies  equally  whether  the 
finding  is  predicated  on  the  credibility  of  witnesses  or  is 
a  matter  resolved  largely  on  undisputed  evidence.  Lund- 
gren  v.  Freeman,  307  F.2d  104,  113-115  (9th  Cir.,  1962). 

Abundant  evidence,  testimonial  and  written,  much  of 
it  detailed  in  the  counter-statement  of  facts  but  repeated 
here  for  emphasis,  demonstrates  that  earlier  completion 
dates  were  set  by  Baker  than  were  originally  contem- 
plated, or  could  reasonably  have  been  required,  under  the 
subcontract  ( Tr.  73 ) .  Baker  acknowledges  that  the  original 
May  31,  1960  completion  date  "could  not  be  met"  (App. 
Br.,  p.  23),  due  to  strikes  (Tr.  608).  New  completion  dates 
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were  therefore  set.  These  dates  were  a  reasonable  fore- 
cast of  the  minimum  time  necessary  to  complete  work 
mider  1302  at  a  price  fairly  within  the  responsibilities 
of  the  parties  under  the  contract  as  originally  written 
(Tr.  731,  392,  397,  400;  see  Ex.  38;  Finding  VIII;  R.  85 
( undisputed  here ) ) .  These  dates  were  known  to  all  par- 
ties involved  with  1302  and  were  foniialized  in  Modifi- 
cation 6  as  follows: 

First  Wing  —       October  15,  1960 

Second  Wing  —  November  15,  1960 

All  Other  —  December  15,  1960 

Again,  it  is  undisputed  that  these  dates  were  in  turn 
advanced  by  Modification  11,  as  follows: 

First  Wing  —  September  15,  1960 

Second  Wing  —       October  15,  1960 

All  Other  —  November  15,  1960 

Baker  did  not  disclose  to  Urban  that  it  had  reached  agree- 
ment with  the  Corps  of  Engineers  as  to  compensation  for 
the  acceleration  (Tr.  112-125,  126,  274).  Baker  told 
Urban  to  work  according  to  the  construction  schedule 
(Tr.  636)  and  to  "get  the  thing  speeded  up"  (Tr.  444), 
giving  no  indication  that  Urban  would  not  be  com- 
pensated. On  the  contrary.  Urban  had  every  reason  to 
believe,  and  did  beheve,  from  Baker's  representations 
that  Urban  would  receive  all  the  compensation  to  which 
it  was  entitled  due  to  the  acceleration  (Tr.  104,  107, 
169).  In  any  event,  under  the  terms  of  the  subcontract. 
Urban  was  bound  to  the  new  completion  dates  set  in 
Modification  11   to  the  same  extent  as  was  Baker   (See 
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Ex.  H  and  Ex.  O),  and  this  was  the  general  understand- 
ing of  the  parties  as  well  (Tr.  430-433).  Pursuant  to 
the  undcrstanchng  that  the  contract  would  be  acceler- 
ated, Urban  did  in  fact  accelerate  its  performance  under 
1302  (Tr.  49),  although  none  of  the  advanced  dates  were 
as  originally  contemplated  under  the  subcontract  or  Modi- 
fication 6  (Tr.  73). 

In  the  face  of  this  overwhelming  and  largely  undisputed 
evidence,  we  submit  that  the  District  Court  had  no  alter- 
native but  to  reject  Baker's  contention  that  there  was 
no  acceleration. 

The  Evidence  Establishes  That  the  Acceleration  In- 
creased the  Burdens  of  the  Subcontractor  Beyond 
Those  Originally  Contemplated  Under  the  Contract 
and  Tlierefore  Constituted  "Extra  Work"  Subject  to 
Compensation   (Findings  X,  XI,  XII,  XIV). 

As  was  succinctly  stated  by  Judge  Pickett  of  the  Tenth 
Circuit,  citing  this  Court's  decision  in  Continental  Casu- 
alty Company  v.  Schaefer,  173  F.2d  5  (1949): 

"Burdens  other  than  those  contemplated  by  the 
contract,  may  not  be  placed  upon  the  contractor 
without  additional  compensation." 

Wunderlich  Contracting  Co.  v.  United  States,  240  F.2d 
201  at  p.  205  (10th  Cir.,  1957);  cert.  den.  353  U.S.  950. 
See  also  Beaty  v.  Brock  &  Blevins  Co.,  319  F.2d  43,  44 
(6th  Cir.,  1963). 

The  Court  having  found  there  was  an  acceleration  and 
that  Baker  had  requested  and  received  a  change  order 
allowing  at  least  $146,600  to  Baker  also  found  that  Urban's 
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work  had  likewise  been  accelerated  and  Urban  was  like- 
wise entitled  to  compensation.  The  evidence  establishes 
the  obvious  fact  that  such  a  speedup  or  acceleration  results 
in  increased  costs,  such  as  having  extra  manpower,  work- 
ing longer  hours,  obtaining  extra  equipment,  tools  and 
facilities,  expediting  delivery  of  material  by  air  freight 
and  generally  sacrificing  efficiency  in  order  to  gain  time. 
Most  of  these  very  items  of  increased  cost  are  noted  in 
a  cost  proposal  from  Baker  to  the  Army  Corps  of  Engi- 
neers (Ex.  33,  and  See  Tr.  405-408.  See  also  Ex.  41,  p.  4). 
And  it  is  readily  apparent  that  none  of  these  costs  are 
in  their  nature  peculiar  to  the  operation  of  a  general 
contractor  as  distinguished  from  a  subcontractor.  Abun- 
dant evidence  of  damage,  its  nature  and  extent,  was  de- 
tailed to  the  court.  The  testimony  showed  that  fully  80% 
of  Urban's  work  was  accelerated  (Tr.  113).  Examples  of 
loss  of  efficiency  and  resultant  increased  cost  were  cited 
to  the  court  (Tr.  54).  It  was  demonstrated  that  longer 
work  hours  were  necessitated,  thereby  causing  double-time 
wage  rates  and  raising  overall  labor  costs  (Tr.  60-62). 
With  additional  labor  came  additional  equipment  and  tool 
costs  (Tr.  115,  116).  Evidence  was  adduced  concerning  air 
freight  charges  made  necessary  by  the  acceleration  (Tr. 
208-209).  Each  item  of  damage  fairly  attributable  to 
the  acceleration  was  compiled  in  Exhibit  29,  and  the 
basis  of  computation  appeared  in  the  attached  schedules. 
Where  available,  invoices  from  the  job  itself  were  tabu- 
lated (Tr.  208).  All  items  of  damage  were  gone  over 
intensively  on  direct  examination  (Tr.  187-202,  Tr.  208- 
219),  and  each  was  subjected  to  scrutiny  under  vigorous 
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cross-examination  (Tr.  234-263).  In  short,  the  court  was 
fully  apprised  as  to  the  exact  nature  and  hasis  of  Urban's 
claims  and  was  adequately  apprised  through  the  cross- 
examination  of  all  Appellant's  views  of  the  weakness  in 
each  item  underlying  the  evidence. 

Urban   Did  Not  Voluntarily  Incur  the  Increased  Costs 
of  the  Acceleration. 

Despite  its  increased  cost,  the  Baker  argument  runs. 
Urban  cannot  recover  for  the  acceleration  because  it 
finished  the  project  within  the  allotted  by  the  sched- 
ule, or  as  Baker  more  baldly  states  the  proposition: 

"The  attempt  to  meet  [the  advanced]  completion 
date  was  a  voluntary  undertaking  by  all  concerned." 
(App.  Br.,p.25) 

The  merest  assertion  of  such  a  proposition  begs  cred- 
ulity. We  need  not  vouch  for  Urban's  altruistic  qualities 
to  confidently  assert  Urban's  altruism  does  not  extend 
to  the  voluntary  undertaking  of  losses  in  a  business 
conducted  for  profit.  Inasmuch  as  Baker's  argument  on 
this  point  is  the  keystone  of  its  logic,  upon  which  all  else 
depends,  we  shall  nonetheless  treat  the  question  with  the 
same  degree  of  importance  as  it  bears  to  Appellant's 
argument. 

Appellant's  theory  is  that  Modification  6  provided  for 
considerable  cushion  or  slack,  that  would  permit  the 
completion  dates  to  be  advanced  by  30  days.  Thus,  it  is 
said.  Baker  posted  a  construction  schedule  (Ex.  I)  on  its 
wall  reflecting  the  shorter  period  and  set  these  as  "target 
dates"   for   Urban   and   other   subcontractors.   The  facts 
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show  Baker  then  told  them,  in  the  words  of  witness  Ber- 
nardi,  Baker's  Project  Manager  at  Clear,  "Let's  get  the 
thing  speeded  up,  let's  get  on  with  the  work  here."  (Tr. 
444).  In  a  similar  vein,  Sam  Baker,  President  of  Baker, 
told  Urban's  Project  Manager,  Brewer,  "To  figure  all  the 
job  completed  by  September  15  .  .  ."  (Tr.  657). 

Simultaneously  with  the  posting  of  the  schedule  and 
the  quoted  directions  from  Baker,  in  what  Baker  main- 
tained was  a  coincidence,  the  Army  directed  Baker  to 
accelerate  1302  by  one  month  and  put  in  its  price  for 
the  speedup  (Tr.  422).  This  directive  bound  Urban 
equally  with  Baker  to  the  advanced  completion  dates 
(Tr.  427,  431).  Subsequent  formalization  of  the  accelera- 
tion placed  the  threat  of  liquidated  damage  upon  Urban. 

Baker's  logic  plainly  requires  the  assumption  that  the 
Army's  direction  to  Baker  accelerating  performance  of 
1302  aflFected  only  Baker  and  not  Urban.  But  a  gapping 
fault  in  this  logic  is  revealed  by  Mr.  Baker's  own  obser- 
vation as  to  the  interrelation  and  unitary  nature  of  the 
work  performed  by  the  prime  and  the  sub: 

"In  building, "  said  Baker,  "there  are  so  many  things 
that  can't  be  done  until  someone  else  completes 
their  work."  (Tr.  613;  see  also  Tr.  50.) 

It  requires  little  understanding  of  construction  to  realize 
that  mechanical  work  often  precedes  and  must  at  least 
be  coordinated  with  other  aspects  of  a  building.  Finally 
and  conclusively,  the  testimony  is  clear  that  Urban  en- 
joyed no  cushion  under  the  acceleration  schedule  (Tr. 
158-159).  Manifestly,  an  acceleration  of  Baker's  perform- 
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ance  would  have  a  similar  effect  on  Urban. 

In  this  factual  setting,  we  submit  the  District  Court 
was  entitled  to  disbelieve  Baker's  protestation  that  the 
making  of  the  schedule  and  the  preparation  of  Modifi- 
cation 11,  each  with  substantially  identical  completion 
dates,  was  coincidental  (Tr.  417-418 ).3  And  in  view 
of  Baker's  direction  to  "Get  the  thing  speeded  up"  (Tr. 
444),  its  requests  for  cost  proposals  for  so  doing,  and 
Urban's  reasonable  expectation  of  compensation  (Tr.  104, 
107),  it  cannot  fairly  be  concluded  that  Urban  undertook 
the  additional  work  as  a  volunteer. 

That  Urban  did  not  object  to  the  schedule  and  agreed 
to  try  to  meet  it,  is  not  tantamount  to  saying,  as  Baker 
apparently  does,  that  Urban  expected  no  compensation  for 
its  increased  efforts  (See  Tr.  169).  On  the  contrary,  at 
about  the  time  the  schedule  was  first  released,  Urban's 
job  superintendent,  Brewer,  asked  Baker  for  additional 
compensation  for  the  acceleration  (Tr.  423)  and  we  have 
seen  that  Urban  fully  expected  to  receive  it  (Tr.  169). 
Indeed,  in  view  of  the  fact  that  Baker's  agreement  with 
the  Army  to  accelerate  the  completion  dates  was  equally 
binding  on  Urban  under  the  subcontract,  protest  would 
have  been  a  futile  gesture.  Baker  seeks  also  to  draw  the 

3.  Baker  claims  Modification  11  with  the  Army  occurred  long  after 
posting  of  the  schedule.  It  is  true  the  agreement  and  final  price  was 
formalized  on  June  27,  1960.  (See  Ex.  26.)  But  the  earlier  completion 
date  ultimately  incorporated  in  Modification  11  was  requested  of  Baker 
by  the  Anny  along  with  an  invitation  to  submit  a  price  proposal  on 
April  29,  1960  (Ex.  25,  Tr.  502,  503)  and  it  was  common  knowledge 
on  the  job  as  early  as  April  8,  1960  that  the  job  would  be  accelerated 
(Tr.  414).  Urban's  first  cost  proposal  was  in  Baker's  hands  in  May 
1960  (Ex.  8)  and  was  resubmitted  shortly  thereafter  (Ex.  9).  (See  Tr. 
49,  107,  108.) 
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facile  conclusion  that  Urban's  compliance  with  the  sched- 
ule was  a  voluntary'  effort  from  the  circumstance  that 
Urban  did  not  know  the  contents  of  Modification  11  until 
long  after  the  contract  was  completed.  (The  only  sub- 
stantive provision  of  Modification  11  unknown  to  Urban 
was  the  provision  for  payment  to  Baker  alone  of  some 
$146,000.00. )  This  fact  will  simply  not  sustain  the  burden 
of  the  conclusion  Baker  attempts  to  draw  from  it.  Pass- 
ing the  circumstance  that  Baker  seeks  to  gain  by  its  own 
wrongful  failure  to  protect  Urban's  interest  in  negotiat- 
ing costs  with  the  Corps  of  Engineers,"*  the  fact  remains 
that  an  acceleration  of  Urban's  obligation  occurred  and 
no  compensation  for  Urban  was  forthcoming  despite  its 
request  for  and  reasonable  expectation  of  payinent,  an 
expectation  nurtured  by  Baker  himself  (Tr.  104)  until 
the  meeting  at  the  Washington  Athletic  Club. 

Competent   Evidence  Established  the  Fact  of  Damage 
and  Its  Amount  (Findings  XIII,  XVI). 

Baker's  attack  on  the  court's  findings  as  to  the  damage 


4.  An  evolving  line  of  cases  is  fleshing  out  the  rights  and  obligations 
among  and  between  the  prime  contractor,  the  subcontractor  and  the 
owner.  Of  course,  the  sub  is  not  in  contractual  privity  with  the  owner. 
Yet  agreements  between  the  owner  and  the  prime  have  a  direct  effect  on 
the  sub,  a  classic  illustration  of  which  is  exhibited  in  the  case  at  bar. 
Accordingly,  the  cases  have  spoken  of  the  relationship  between  prime 
and  sub  as  "somewhat  analogous  to  that  of  trustee  and  ceste  que  trust" 
[Allegheny  County  Housing  Au.  v.  Caristo  Const.  Corp.,  90  F.  Supp. 
1007, 1010  (D.C.  Pa.  1950)]  requiring  the  prime  to  transmit  and  urge  the 
subcontractor's  claims  before  the  owner.  Boomer  v.  Abbett,  263  P.2d 
476  (Cal.  1953),  and  see  United  States  v.  Hensler,  125  F.  Supp.  887 
(D.C.  Cal.  1954).  Given  this  duty,  we  think  it  an  obvious  corollar>', 
appUcable  to  this  case,  that  the  prime  must  protect  the  subcontractor. 
Here  this  is  what  Baker  pretended  to  do  and  is  what  Urban  thought  was 
happening.  But  Baker  instead  negotiated  for  itself  alone  although  it 
then  had  in  hand  Urban's  cost  estimates. 
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sustained  by  Urban  breaks  down  into  three  major  points. 
First,  conceding  the  fact  of  damages,  it  is  contended  that 
the  testimony  of  Mr.  Urban  could  not  estabHsh  the 
quantum  of  damage  due  to  the  acceleration.  This  follows, 
maintains  appellant,  because  Mr.  Urban's  testimony  was 
based  on  his  opinion  and  estimates,  was  hearsay  and 
not  based  on  personal  knowledge.  Secondly  and  separately, 
appellant  contends  in  the  teeth  of  the  evidence,  that 
certain  summaries  must  be  excluded  because  they  were 
unavailable  for  his  inspection  and  cross-examination  ( App. 
Br.  p.  28,  29).  Appellant's  final  point  is  a  rehash  of  his 
nmning  quibble  with  the  District  Court  over  the  compu- 
tation of  damages.  As  we  will  show,  each  of  these  claims 
lacks  merit. 

A.  Mr.  Urban's  Testimony  Based  on  His  Opinion  and 
Estimates  Was  Competent  to  Establish  the  Quantum 
of  Damage 

A  party  to  a  case  is  not  disabled,  as  perhaps  he  was 
under  the  long  discarded  common  law  rule,^  from  offering 
his  opinion  as  to  the  amount  of  damages.  Union  Carbide 
&  Carbon  Corp.  v.  Nisley,  300  F.2d  561,  595  (10  Cir., 
1962);  Lessig  v.  Tidewater  Oil  Co.,  327  F.2d  459,  473  (9 
Cir.,  1964)  (dictum).  Here,  Mr.  Urban  was  a  man  of  long 
experience  in  the  plumbing  and  heating  industry,  famihar 
with  all  phases  of  the  work,  and  had  operated  in  Alaska 
since  1947  (Tr.  177,  178).  Contrary  to  Baker's  assertion, 
Mr.  Urban  was  at  Clear  during  the  course  of  the  project 
there  (Tr.  178,  197).  He  was  in  constant  telephone  com- 
munication with  and  reviewed  memos  from  the  job  site 

5.  See  McCormick,  Evidence  §65  at  p.  142  (1954). 
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personnel  (Tr.  178,  179).  We  submit  this  was  ample  quali- 
fication for  him  to  testify  as  to  his  opinion  of  the  dam- 
ages his  company  incurred.  The  trial  court's  discretion 
controls  as  to  the  ability  and  qualification  of  an  expert 
witness  to  throw  light  on  the  issue  before  the  court  with 
opinion  testimony.  Standard  Oil  Co.  v.  Moore,  251  F.2d 
188,  221  (9  Cir.,  1958),  cert,  den.,  356  U.S.  975;  Congress 
&  E.  Spring  Co.  v.  Edgar.  99  U.S.  645,  658  (1879).  The 
usual  evidentiary  requirement  of  first-hand  knowledge  is 
not  invariable;  expert  testimony  often  does  not  depend 
for  its  efficacy  upon  first-hand  knowledge.  Congress  &  E. 
Spring  Co.  v.  Edgar,  supra,  99  U.S.  at  657.  Nor  are  the 
foundation  facts^  upon  which  Mr.  Urban  based  his  esti- 
mates susceptible  to  a  hearsay  objection.  In  the  main, 
the  estimates  were  based  upon  summaries  of  office  rec- 
ords kept  and  utilized  in  the  ordinary  course  of  business 
(Tr.  144-145,  222,  237).  Long  ago,  the  Supreme  Court 
declared  in  connection  with  price  lists  prepared  from 
sources  unavailable  at  trial  for  cross-examination: 

"We  think  the  price  current  is  not  Hable  to  the 
objection  that  it  was  hearsay.  It  was  prepared  and 
used  by  the  party  who  furnished  it  in  the  ordinary 
course  of  his  business.  It  is  as  little  liable  to  that 
objection  as  the  entries  in  the  books  of  the  dealer, 
or  his  answers  to  the  inquiries  of  a  witness,  both  of 
which  were  admissible  upon  the  authority  of  the 
case  referred  to  in  Wendell.  It  was  clearly  relevant. 
What  effect  it  should  have,  in  connection  with  the 
other  evidence  adduced  by  the  parties,  was  a  ques- 
tion for  the  jury."  Cliquot's  Champagne,  3  Wall  114, 
141   (1866). 

6.  The  requirement  of  adequate  foundation  facts  is  clearly  enunciated 
in  Lessig,  supra,  327  F.2d,  at  p.  473. 
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And  this  court  has  ruled,  even  in  the  absence  of  the  cir- 
cumstantial guarantee  of  reliability  induced  by  keeping 
records  in  the  ordinary  course  of  business,  that: 

"It  is  common  practice  for  a  prospective  witness, 
in  preparing  himself  to  express  an  expert  opinion, 
to  pursue  pretrial  studies  and  investigations  of  one 
kind  or  another.  Frequently,  the  infonnation  so  gained 
is  hearsay  or  double  hearsay,  insofar  as  the  trier  of 
the  facts  is  concerned.  This,  however,  does  not  neces- 
sarily stand  in  the  way  of  receiving  such  expert 
opinion  in  evidence.  It  is  for  the  trial  court  to  deter- 
mine, whether  the  expert  sources  of  infonnation  are 
sulTiciently  reliable  to  warrant  reception  of  the  opin- 
ion. If  the  court  so  finds,  the  opinion  may  be  ex- 
pressed." Standard  Oil  Company  of  Calif,  v.  Moore, 
supra,  251  F.2d  at  p.  222. 

Two  additional  considerations  underpin  the  propriety 
of  the  District  Court's  decision  to  admit  the  evidence: 
This  was  a  case  tried  to  a  judge  well  equipped  to  assess 
the  probative  value  of  the  evidence  oflFered;  not  to  a 
lay  jury  unfamihar  with  the  relative  trustworthiness  of 
evidence.  The  second  consideration  is  founded  on  neces- 
sity: In  most  instances,  there  was  no  way  other  than 
estimates  to  extrapolate  a  reasonable  approximation  of 
die  damages  assignable  to  the  acceleration  (Tr.  188). 
Acceptance  of  appellant's  objections  would  mean  that 
damages  actually  sustained  could  not  be  adduced  by 
proof.  As  a  practical  matter,  the  man  in  charge  of  esti- 
mating and  performing  work  for  a  large  enterprise  is 
the  only  one  able  to  know  and  assemble  costs  of  labor, 
cost  of  materials,  freight,  taxes,  insurance,  overhead,  and 
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all  of  the  other  items  of  expense  upon  which  the  success 
of  the  business   depends. 

B.  The  Summaries  Were  Properly  Admissible  In  Evi- 
dence and  Opportunity  Was  Afforded  for  Examina- 
tion of  the  Core  Facts  Used  in  Their  Preparation. 

"It  is  long  established  that,  where  records  are 
voluminous,  a  summary,  either  oral  or  written,  may 
be  received  in  evidence."  Sain  Macri  &  Sons,  Inc. 
V.  U.S.A.,  infra,  313  F.2d  at  128-129. 

Such  summaries  arguably  raise  questions  of  hearsay.  But 
such  objections  evaporate  where  opportunity  is  afforded 
for  examination  of  the  core  facts  or  source  of  the  sum- 
maries. Opportunity  for  such  an  examination  is  all  the 
law  requires;  whether  the  opportunity  is  exercised  is  im- 
material. Sam  Macri  &  Sons,  Inc.  v.  U.S.A.,  supra,  313  F. 
2d  at  p.  129. 

Here,  the  bulk  of  the  evidence  comprising  the  sum- 
maries in  question  was  gone  over  in  the  deposition  of 
John  Way,  Secretary-Treasurer  of  Urban.  (Mr.  Urban's 
deposition  was  taken  at  the  same  time  and  place.)  This 
deposition  was  conducted  in  Urban's  home  ofiBce  in  Port- 
land, Oregon,  and  all  the  materials  were  available  for 
inspection  by  counsel  for  Baker  (Tr.  206-207,  Tr.  223). 
Much  of  this  was  available  for  inspection  in  the  court- 
room and  could  have  been,  but  was  not,  utilized  in  cross- 
examination  (Tr.  571).  Significantly,  the  court's  pretrial 
discovery  order  specifically  provided  for  inspection  of  any 
and  all  records  at  Portland  (R.  27-28)  and  Appellant 
nowhere  asserted  that  all  were  not  available  to  it.  (The 
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trial  court  did  require  Appellant  to  produce  certain  basic 
records  when  it  was  shown  that  these  had  not  been  pre- 
viously produced  or  made  a\ailable  to  Urban  (Tr.  561- 
564).  The  questioned  Exhibit  (JJ)  was,  however,  admit- 
ted for  illustrative  purposes  ( Tr.  567 ) ) .  In  each  instance 
where  testimony  based  on  summaries  was  offered,  the 
source  of  such  evidence  was  identified  with  particularity. 
In  this  state  of  the  record,  Baker's  objections  to  the  sum- 
maries are  clearly  without  merit. 

C.  Damages    Were    Established    With    Reasonable    Cer- 
tainty. 

Nowhere  is  appellant's  invitation  to  this  court  to  con- 
duct a  de  novo  proceeding  or  its  misconception  of  the 
appellate  function  more  apparent  than  in  its,  if  we  may 
take  the  liberty  to  so  describe  it,  rambhng  review  of  the 
District  Court's  computation  of  damages.  In  major  part, 
this  review  is  a  rehash  of  arguments  three  times  pre- 
sented before  the  District  Court,  at  trial,  in  appellant's 
"Objections  to  Memorandum  of  Decision,"  and  in  the 
post-trial  motions.  Urged  on  appeal,  these  objections  come 
too  late. 

As  the  Supreme  Court  said  in  Story  Parchment  Co.  v. 
Peterson  Paper  Co.,  282  U.S.  555  (1931),  the  distinction 
between  the  fact  of  damage  and  the  calculation  of  their 
extent  must  be  kept  ever  in  mind: 

"[T]here  is  a  clear  distinction  between  the  meas- 
ure of  proof  necessary  to  establish  the  fact  that  peti- 
tioner had  sustained  some  damage,  and  the  measure 
of  proof  necessary  to  enable  the  jury  to  fix  the 
amount." 


Id.  at  p.  562.  And  see  Linen  Thread  Co.  v.  Shaw,  9  F.2d 
17,  19  (1st  Cir.,  1925).  Although  Story  was  not  an  action 
in  contract,  the  rule  applies  to  such  actions  as  well,  Frank 
Sullivan  Co.  v.  Midwest  Sheet  Metal  Works,  335  F.2d 
33,  42  (8th  Cir.,  1964);  Standard  Oil  Company  v.  Per- 
kins, 347  F.2d  379,  386-387  (9th  Cir.,  1965). 

We  have  pointed  out  to  the  court  the  evidence  which 
shows  an  acceleration  occurred  and  that  this  acceleration 
damaged  Urban.  Once  this  dual  showing  was  made,  the 
District  Court  had  a  large  amount  of  discretion  in  deter- 
mining the  amount  of  its  verdict.  Cf.  Standard  Oil  Com- 
pany V.  Perkins,  supra,  347  F.2d  at  p.  387  (Jury  verdict 
rather  than  case  tried  to  the  court).  In  United  States  v. 
Smith,  94  U.S.  214,  219  (1877),  the  Supreme  Court  de- 
clared this  standard  of  review  on  appeal  from  a  court  of 
claims  determination  of  damages  for  breach  of  contract: 

"In  the  estimation  of  damages  the  Court  of  Claims 
occupies  the  postion  of  a  jury  under  like  circum- 
stances. Damages  must  be  proven.  The  court  is  not 
permitted  to  guess  any  more  than  a  jury;  but,  like 
a  jury,  it  must  make  its  estimate  from  the  proofs 
submitted.  The  result  of  the  best  judgment  of  the 
triers  is  all  that  the  parties  have  any  right  to  expect." 

Id.  And  see  Specialty  Assembling  &  Packing  Co.,  Inc.,  v. 
United  States  (C.  of  Cls.  Slip  Opinion  Jan.  21,  1966). 
This  court  does  not  sit  as  a  cipherer,  as  Baker  appar- 
ently would  have  it,  to  substitute  its  appraisal  of  the 
damage  testimony  for  that  of  the  District  Court.  It  would 
be  inconsistent  with  this  court's  function  of  deciding  ques- 
tions of  law  to  review  in  detail  the  computation  of  dam- 
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ages.  Moreover,  there  is  no  assurance  that  such  a  review 
would  lead  to  a  more  just  result.  Mathematical  errors,  if 
any,  may  be  corrected,  as  was  done  in  this  case,  by 
appropriate  post-trial  motions  to  the  District  Court.  The 
measure  of  damages  in  a  case  of  this  kind  is  the  reason- 
able value  of  the  extra  work.  Continental  Casualty  Co.  v. 
Schoefer,  supra;  Sam  Macri  &  Sons  v.  United  States, 
supra.  The  record  will  be  searched  in  vain  for  an  instance 
where  the  standard  of  reasonableness  was  not  observed, 
or  where  damage  items  in  detail  or  total  exceeded  the 
limits  of  proof.  In  sum,  we  emphasize  to  the  court  the 
fact  that  Baker  has  not  particularly  questioned  individual 
items  of  damage,  but  only  the  computation  of  their 
amount.'^ 

The  Contract  Requirement  That  Extras  Be  Previously 
Agreed  Upon  in  Writing  Was  Waived  (Finding  XIX). 

Several  times  this  court  has  noted  that  provisions  of 
this  type  are  for  the  protection  of  the  parties  for  whom 
die  work  is  done;  they  provide  a  means  whereby  the 
owner  may  remedy  the  trouble,  thus  avoiding  the  "sur- 
prise" of  an  unforeseen  claim.  Macri  v.  United  States,  353 
F.2d  804,  807  (9th  Cir.,  1965);  Sam  Macri  &  Sons,  Inc. 
V.  United  States,  supra,  313  F.2d  at  p.  128;  Continental 
Casualty  Co.  v.  Schaefer,  supra,  173  F.2d  at  p.  8.  Where 
this  element  of  surprise  is  lacking,  written  notice  is  a  use- 
less thing  and  thus  the  cases  recognize  compliance  with 
such  a  requirement  may  be  waived.  Id. 

7.  Nonetheless,  references  to  the  testimony  pertaining  to  each  item  of 
damage  in  the  acceleration  claim  is  collected  in  the  Appendix  of  this 
brief. 
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Here,  Baker  told  Urban  early  in  May,  1960,  that  addi- 
tional costs  should  be  submitted  and  Urban  requested 
additional  compensation  (Tr.  423,  457,  468,  Ex,  8,  Ex.  9). 
Urban  was  told  that  it  was  behind  schedule  (p.  11,  Dep.  of 
McConigal  Tr.  772,  et  seq.)  and  was  told  to  "speed  it 
up"  (Tr.  444).  Baker  expected  completion  by  September 
15,  1960  (Tr.  657).  In  the  construction  business,  par- 
ticularly when,  as  here,  time  is  of  the  essence,  oral  agree- 
ments or  orders  are  often  not  formally  executed  in  wTiting 
until  after  the  work  is  completed  or  well  under  way. 
Baker's  Project  Supervisor,  Bemardi,  said  with  reference 
to  "paperwork"  on  the  job: 

"[I]t  was  just  one  of  those  jobs  that  had  to  be  done 
and  they  had  to  take  a  lot  of  short  cuts  to  get  the 
thing  done."  (Tr.  382)  and  he  beheved  it  fair  to  say: 

"In  fact,  on  this  job,  contrary  to  most  jobs,  verbal 
orders  did  go  on  lots  of  occasions.  .  .  ."  (Tr.  383). 

Urban's  foreman  never  received  a  written  order  during 
the  course  of  the  job.  He  proceeded  on  verbal  directions 
on  many  occasions  including  a  large  number  of  changes 
which  were  undisputed  (Tr.  58).  The  trial  court  fairly 
concluded  the  contract  requirement  that  extras  be  pre- 
viously agreed  upon  in  writing  was  waived. 

Extras  Beyond  the  Scope  of  the  Subcontract  Were  Per- 
formed by  Urban  and  Substantial  Evidence  Supports 
the  Award  of  Compensation. 

Common  to  each  of  the  disputed  items  is  Baker's  sim- 
plistic assertion  that  the  work  performed  was  "plumbers' 
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work"  and  thus  within  the  scope  of  the  contract  require- 
ment that  Urban  perlorni  "all  nicchanical"  work  on  1302. 

The  argument  assumes  too  much.  Under  its  unlimited 
rationale,  Baker  could  impose  any  and  all  burdens  on 
Urban  so  long  as  the  work  was  "plumbers'  work"  and 
regardless  of  whether  Baker  itself  created  the  necessity 
for  such  work  and  regardless  of  the  detailed  plans  and 
specifications  incorporated  in  the  subcontract.  Such  is 
not  the  law.  If  by  default  of  the  prime  contractor,  the  cost 
of  materials  and  work  provided  for  in  a  building  contract 
has  been  increased,  the  subcontractor  may  recover  the 
reasonable  value  of  the  additional  work  necessitated.  13 
Am.  Jur.2d,  Building  Contracts,  §19  at  p.  21-22  (1964). 
For: 

"There  is  an  implied  covenant  of  good  faith  and 
fair  dealing  in  every  contract,  a  covenant  or  implied 
obligation  by  each  party  to  cooperate  with  the  other 
so  that  he  may  obtain  the  full  benefit  of  the  per- 
formance." 

Miller  v.  Othello  Packers,  67  Wn.2d  829,  830-831  (1966). 
See  Lichter  v.  Mellon-StuaH,  193  F.  Supp.  216  (D.C., 
Pa.,  1961).  See  also  Noiiheast  Clackamas  C.  £.  Co-op.  v. 
Continental  Cas.  Co.,  221  F.2d  329,  334  (9th  Cir.,  1955). 

The  limit  of  Urban's  obhgations  under  the  subcontract 
was  fixed  by  the  plans  and  specifications;  to  the  extent 
that  deviations  from  those  plans  occurred,  the  work  there- 
by created  was  "extra"  and  subject  to  additional  compen- 
sation. Such  was  the  understanding  of  the  parties  to  the 
contract  as  well  (Tr.  286-287,  289,  Tr.  652  (Baker)). 
Evidence  as  to  each  specific  item  of  extras  follows. 
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Before  turning  to  those  items,  however,  it  is  interesting 
to  note  that  Appellant  states  it  will  treat  with  the  evi- 
dence in  the  light  most  favorable  to  Urban  and  then  pro- 
ceeds to  rely  on  the  evidence  of  its  own  witnesses  and 
argues  that  inferences  favorable  to  it  must  prevail  over 
the  trial  court's  deteiTnination  from  all  of  the  evidence. 
Nonetheless,  the  evidence  supports  each  of  the  claims 
allowed. 

Connection   of  Kitchen   Equipment 

The  kitchen  equipment,  furnished  by  another  sub- 
contract or  ( Tr.  38 ) ,  did  not  conform  to  the  drawings  fur- 
nished by  Baker  ( Tr.  37,  94 )  nor  to  the  "rough-in"  plumb- 
ing installed  in  accordance  with  the  contract  drawings. 
Alterations  and  additions  had  to  be  done  to  make  con- 
nections to  the  equipment  when  it  arrived  (Tr.  38,  41, 
Tr.  94).  Baker  ordered  the  hookup  to  be  made  (Tr.  39, 
41 ) ,  as  is  conceded  by  Appellant  ( App.  Br.  p.  55 ) .  Time 
sheets  and  material  costs  fairly  reflecting  the  additional 
charges  necessary  were  kept  (Tr.  37,  41,  42,  Tr.  94-95). 
The  Court's  award  was  in  accord  with  this  figure  ( Ex.  21 ) , 
Finding  Vll(a)). 

Connecting  Waterlines  and  Drains  to  Refrigerator 

The  drains  and  waterlines  required  for  the  refrigeration 
equipment  did  not  correspond  with  the  contract  drawings; 
new  pipes  had  to  be  placed  in  the  concrete  when  the 
equipment  (furnished  by  another  subcontractor)  arrived 
at  the  job  (Tr.  39-40;  Tr.  93-94).  Baker  concedes  that  it 
requested  the  new  drains  and  line  be  installed  (App.  Br. 
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p.  56).  Costs  were  kept  fairly  reflecting  the  additional 
costs  of  connecting  the  equipment  (Tr.  40-41,  Tr.  94-95) 
(Ex.  19).  This  we  submit,  is  ample  basis  for  the  court's 
award  (Finding  Vll(b)). 

Installation    of   Grease   Interceptor   Extensions 

The  grease  interceptors  as  specified  in  the  plans  and 
specifications  would  not  fit  the  job  because  of  some  large 
beams  installed  by  Baker  (Tr.  44,  p.  7,  Dep.  of  John 
Way).  Alterations  had  to  be  made  (Tr.  45)  because 
field  conditions  prevented  their  installation.  Someone,  ap- 
parently connected  with  Baker,  contacted  Urban  and  told 
it  to  put  the  interceptors  on  (Tr.  45).  Certainly,  Baker 
knew  of  the  problem.  (Ex.  U).  Records  were  kept  of  the 
time  spent  on  the  job  and  were  turned  in  to  Urban  (Tr. 
45,  see  Ex.  16)  and  invoiced  to  Baker.  These  constituted 
the  basis  of  the  court's  award  ( Finding  VII  ( c ) ) . 

Repairing   Water  Main   Leak 

Two  or  tliiee  waterline  leaks  developed  (Tr.  98)  at  the 
camp  where  workmen  were  lodged  and  it  was  understood 
that  Baker  expected  Urban  to  fix  them  (Tr.  43,  118,  356- 
357).  Beyond  dispute,  camp  maintenance  was  Baker's 
responsibility  (Tr.  356,  358)  and  these  leaks  occurred  in 
connection  with  operation  of  the  camp  (Tr.  97-98).  The 
cost  breakdown  for  repairing  the  leaks  is  compiled  in 
Exhibit  3  (Tr.  59-60)  and  the  testimony  is  that  the 
amount  of  damages  as  found  by  the  court  is  a  reason- 
able sum  (Tr.  43)   (Tr.  99-100)   (Finding  Vll(d)). 
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Little  need  be  said  of  Appellant's  unsupported  asser- 
tion that  the  District  Court  had  no  jurisdiction  to  decide 
this  claim.  The  admitted  facts  demonstrate  an  adequate 
basis  for  diversity  jurisdiction  (R.  22-23,  See  R.  1  and  2). 
In  any  event,  the  well  established  doctrine  of  pendent 
jurisdiction  is  sufficient  to  sustain  the  District  Court  ad- 
judication. 

Though  conventionally  applied  in  the  context  where  an 
unfair  competition  claim  is  joined  with  an  action  for  patent 
infringement,  the  doctrine  is  not  limited  to  such  a  situa- 
tion. See,  for  example.  Murphy  v.  Kodz,  351  F.2d  163, 
166  (9  Cir.,  1965).  And  here  the  nexus  between  the  water 
leak  claims  and  those  concededly  falling  within  Miller 
Act  jurisdiction  is  ample  to  sustain  the  court's  exercise  of 
jurisdiction.  See  Anno.,  Modem  Status  of  Rules  as  to 
Pendent  Federal  Jurisdiction  over  Nonfederal  Claims,  5 
A.L.R.3d  1040  (1966). 

We  pass  briefly  on  Baker's  repeated  contention  that 
despite  the  validity  of  Urban's  claims,  it  is  barred  by  the 
contract  requirement  that  there  be  a  prior  agreement  in 
writing  as  to  extras.  Bluntly  stated,  Baker's  argument  is 
an  Alice  in  Wonderland  approach  to  the  realities  of  job 
procedures  employed  at  construction  sites  where  formality 
usually  yields  to  practicality.  And  Appellant's  position  is 
curiously  inconsistent  with  the  procedures  it  followed  in 
actual  practice.  The  facts  show  that  Baker  never  sent  a 
written  order  or  directive  for  doing  extra  work.  Most  of 
this  extra  work  was  not  in  dispute  here  and  there 
was  never  a  problem  concerning  Urban's  right  to  com- 
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pensation  (Tr.  96-97,  Tr.  58-59 ).«  Application  of  the  prin- 
ciples governing  waiver  which  we  ha\c  discnsscd  at  some 
length  in  connection  with  the  acceleration  claim,  clearly 
supports  the  Court's  determination  of  waiver  under  the 
facts  here. 

Bond   Preniiiiin  and     Alaska  Business  Tax  Are  Proper 
Items  of  Daniap'  (Finding  XV). 

The  trial  court  found,  in  accordance  with  the  testi- 
mony, that  it  is  usual  and  customary  upon  an  award  of 
extra  claims  on  a  construction  contract  to  add  the  Alaska 
gross  business  tax  and  increased  bond  cost  which  auto- 
matically attach  to  the  increase  in  contract  price  and  gross 
receipts. 

It  is  true  that  Baker  agreed  to  bear  the  cost  of  Urban's 
performance  bond  and  the  trial  court  simply  enforced  that 
promise  in  its  judgment.  Urban  will  be  liable  for  the  pre- 
mium and  the  taxes  upon  collection  of  the  award  and 
Baker  will  not  be. 

Alaska  business  tax  and  bond  cost  at  1V4%  were  item- 
ized upon  Exhibit  29  submitted  prior  to  the  trial  in  ac- 
cordance with  the  pre-trial  order  and  detailed  upon  all  of 
the  extra  billings.  They  are  a  "standard  and  usual  charge" 
(Tr.  218).  Appellant's  argument  here  is  simply  an  after- 
thought questioning  items  all  parties  realized  are  addi- 
tional expenses  automatically  incurred  upon  an  award  of 
additional    costs    and    receipt    of   which    is    required    to 

8.  See  pretrial  order  of  Feb.  18,  1963,  p.  3  (R.  22),  items  2,  3(a), 
(b),  (c),  (d),  (e)  and  4  wherein  plaintiff  conceded  a  $12,000.00 
deletion  and  defendant  conceded  at  least  six  items  of  extra  work  total- 
ing $44,511.37,  all  without  any  previous  order  in  writing. 
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make  the  recipient  whole.  Appellant  did  not  raise  this 
issue  an>^vhere  in  its  40  page  memorandum  upon  the 
motion  for  new  trial  (see  Baker's  memorandum  in  sup- 
port of  motion  and  Objection  to  Findings,  R.  106-145)  al- 
though it  questioned  virtually  everything  else.  Error,  if 
any,  cannot  be  complained  of  for  the  first  time  on  appeal. 
Maori  v.  United  States,  supra,  353  F.2d  at  p.  808. 

The  Award  of  Interest  Was  Proper  Under  the  Undis- 
puted Facts  (Finding  XVIII,  See  Ex.  31) 

Baker's  argument  that  interest  was  improperly  allowed 
hinges  on  its  unsupported  assertion  that  the  court  found 
that  Urban  did  not  complete  its  performance  under  the 
subcontract  until  October  of  1961,  thus  placing  Baker's 
payments  in  April,  October  and  November,  1961,  within 
the  contract  requirement  that  "final  payment  shall  be 
made  within  a  reasonable  time  after  the  completion  and 
acceptance  of  the  subcontract  work."  Baker  nowhere 
questions  the  fact  that  $104,896.37,  at  least  had  been 
earned  and  was  due  by  January  1,  1961. 

Finding  V  (R.  83),  which  is  undisputed,  clearly  estab- 
lishes that  the  work  performed  by  Urban  during  October, 
1961,  was  work  constituting  a  modification  to  the  contract 
ordered  after  completion  of  all  of  the  contract  work,  pay- 
ment for  which  also  was  not  in  dispute  by  the  time  of 
trial.  Baker  points  to  no  evidence  demonstrating  otherwise. 
More  vitally.  Finding  XVII  ( R.  89 ) ,  which  is  also  undis- 
puted, shows  that  Urban  completed  all  work  under  the 
subcontract  by  November  20,  1960.  The  facts  show  thati 
Baker  successively  tendered  four  checks  during  1961,  each 
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"in  final  payment"  for  Urban's  already  completed  per- 
formance under  the  subcontract.  (Tr.  224-227,  Ex.  V, 
Ex.  18F,  Ex.  181,  p.  15-19  McConigal  Dep.).  Interest  was 
computed  from  January  1,  1961,  to  the  date  of  tender  on 
each  of  the  liquidated  sums  Baker  agreed  was  due  (Tr. 
227-228).  Plainly  enough,  interest  was  forthcoming  and 
was  properly  allowed  on  the  items. 

The  Anard  of  Alloriiey  Fees  Was  Proper  (Finding  XX) 

Urban  prevailed  upon  all  contested  issues  of  fact  except 
items  5  and  7,  albeit  not  in  the  exact  amount  claimed. 
(See  Pre-trial  Order  R.  23,  24.) 

Baker's  argument  on  this  point  rests  entirely  on  the  fact 
that  Urban  did  not  recover  the  full  amount  of  each  of 
the  claims  alleged  in  its  complaint.  This  court's  decision 
in  Macri  &  Sons  v.  United  States,  supra,  313  F.2d  119,  is 
cited  as  supporting  authority  for  the  argument. 

Even  ignoring  that  the  award  of  attorney  fees  to  the 
subcontractor  was  sustained  in  Macri  and  that  the  lan- 
guage appellant  puq3ortedly  quoted  from  that  decision 
is  nowhere  to  be  found  in  the  official  reports,  yet  another 
reason  distinguishes  the  Macri  situation  from  the  case  at 
hand.  In  Macri  there  was  a  counter-claim  (designated  a 
cross-complaint  because  the  cause  of  action  had  been 
assigned)  by  the  prime  against  the  sub  arising  out  of 
delay  allegedly  caused  by  the  sub  upon  which  an  award 
was  made. 

A  situation  where  there  is  a  counter-claim  is  very  dif- 
ferent from  one,  as  here,  where  only  the  liability  and 
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amount  of  damage  payable  by  the  prime  must  be  ascer- 
tained. In  the  counter-claim  situation,  there  may  be  a 
basic  and  substantial  dispute  as  to  who  is  responsible  for 
the  damages  on  a  particular  project.  In  the  situation  at 
bar,  it  has  never  been  contended  that  Urban  is  in  any 
way  responsible  for  any  damages  or  liable  to  Baker.  A 
party  should  not  be  put  to  the  peril  of  proving  damages 
exactly  equal  to  his  complaint  in  order  to  recover  attorney 
fees.  See  Btiza  v.  Columbia  Lumber  Co.,  395  P.2d  511, 
514  ( Alaska  1964 ) .  In  many  cases,  calculation  of  damages 
has  subjective  elements  and  cannot  be  calculated  with 
precision. 

The  holding  of  Macri  v.  United  States,  supra,  353  F.2d 
804  is  more  apposite  to  the  situation  at  hand.  There  the 
court  ruled  that  the  District  Court's  discretion  governs  the 
award  of  attorney  fees.  The  award  at  bar  was  authorized 
under  Alaska  law  (Alaska  Comp.  Laws  Anno.,  §55-11-51; 
Rule  82,  Alaska  Rules  of  Civil  Procedure ) ,  and  no  abuse  of 
discretion  is  shown. 

Contrary  to  Appellant's  Insinuations,   the  Trial  Judge 
Conducted  a  Fair  and  Impartial  Inquiry. 

We  would  be  remiss  in  our  duty  to  uphold  the  integrity 
of  the  Court  (Canons  of  Professional  Ethics,  1  and  32) 
if  we  passed  without  mention  Appellant's  wholly  gratu- 
tious  insinuation  that  the  Trial  Judge  was  guilty  of  mis- 
conduct or  that  his  decisional  faculties  were  somehow 
disrupted  by  the  Alaska  earthquake.  (See  App.  Brief  p.  66-i 
67.)  The  record  demonstrates  that  the  trial  proceeding 
leaves  nothing  to  be  desired  in  the  way  of  fairness  or 


33 
competency  on  the  part  of  the  able  District  Judge.  Prior 
to  entry  of  judgment,  the  Court  entered  a  memorandum 
of  decision  explaining  the  basis  of  its  action  (R.  71-76). 
In  fact,  on  several  items  of  damage,  the  Court  upon  its 
independent  review  of  the  evidence  reduced  Urban's  re- 
coveries (R.  74-75).  Again,  on  Baker's  post  trial  motions, 
the  Court  rendered  a  new  memorandum  of  decision  (R. 
164-165).  The  Court  again  reviewed  the  evidence  and 
went  to  some  pains  in  stressing  the  role  credibility  played 
in  its  determination.  The  Court  noted  that  it  was  "im- 
pressed by  and  believed  the  testimony  given  by  Mr. 
Urban"  (R.  165),  Urban's  key  witness  on  the  damage 
issue. 

We  have  not  taken  the  drastic  step  of  moving  to  strike 
Appellant's  brief  in  the  interest  of  expediting  final  deter- 
mination of  this  appeal.  See  Kellogg  v.  Wilcox,  283  P.2d 
677  (Wash.  1955). 

Motion  for  Costs  of  Printing  Briefs  and  Attorney  Fees 
on  Appeal. 

Appellee  does,  however,  pray  for  an  award  of  attorney's 
fees  to  be  fixed  by  the  court  upon  this  appeal  together 
with  the  actual  costs  thereof  to  be  taxed  by  the  clerk. 

State  law  governs  whether  attorney's  fees  will  be  al- 
lowed in  a  Miller  Act  proceeding.  United  States  for  Brady 
Floor  Covering,  Inc.  v.  Breeden,  110  F.  Supp.  713  (D.C. 
Alaska  1953);  United  States  v.  Elwin,  219  F.  Supp.  418 
(D.C.  Alaska  1961);  Sam  Maori  &  Sons,  Inc.  v.  U.S.A., 
supra,  313  F.2d  at  p.  130. 

A.S.  09.60.010  provides: 
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"Except  as  otherwise  provided  by  statute,  the  Su- 
preme Court  shall  determine  by  rule  or  order  what 
costs,  if  any,  including  attorney  fees,  shall  be  allowed 
the  prevailing  party  in  any  case." 

And  Rule  54(d)  F.R.  Civ.  P.  provides  in  pertinent  part: 

"Except  when  express  provision  therefor  is  made 
either  in  a  statute  of  the  United  States  or  in  these 
rules,  costs  shall  be  allowed  as  of  course  to  the  pre- 
vailing party  unless  the  court  otherwise  directs; . . ." 

Where  attorney  fees  are  allowed  as  costs  pursuant  to 
statute,  the  award  may  embrace  attorney  fees  on  appeal 
as  well.  See  American  Crystal  Sugar  Co.  v.  MandevUle 
Island  Farms,  195  F.2d  622,  626  (9th  Cir.  1952).  See  also 
Boyd  Callan,  Inc.  v.  United  States,  328  F.2d  505,  511-512 
(5th  Cir.  1964)  (semble).  Alternative  authority  for  the 
same  result  stems  from  the  provisions  of  28  U.S.C.  §1912. 
See  Commercial  Wholesalers,  Inc.  v.  Investors  Commer- 
cial Corp.,  172  F.2d  800,  802  (9th  Cir.  1949). 

CONCLUSION 

The  judgment  of  the  District  Court  was  right  and  should 
be  affirmed,  together  with  costs  and  an  attorney's  fee  to 
Appellee. 

Respectfully  submitted, 

Donald  McL.  Davidson 

William  B.  Moore 

of  Ferguson  &  Burdell, 

Attorneys  for  Appellee, 

929  Logan  Bldg.,  Seattle,  Wash. 

MA  2-1711 
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CEIMIIICATE 

We  certity  that,  in  connection  with  the  preparation  of 
this  brief,  we  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  our  opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  rules. 

Donald  McL.  Davidson 
William  B.  Mooiie 

Attorneys  for  Appellee 
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APPENDIX 

Some  references  of  direct  testimony  to  detailed  items 
of  cost  and  their  manner  of  calculation  which  underlie  the 
court's  award  of  $80,519.24  for  the  acceleration  follows: 

Total $80,519.24 

Brewer's  first  submittal  (assuming  overtime  Tr.  108) 
Ex.  8  of  May  21,  1960--$78,379.23. 

Brewer's  second  submittal  ( excluding  premium  pay,  Tr. 
108)  Ex.  9,  prior  to  June  1,  1960.-$48,470.78. 

Fred  Urban  estimate  (after  job  based  on  actual  time 
cards  and  invoices,  Tr.  218),  $135,226.16,  Ex.  29. 

Labor  Costs  Only ($30,389.40  allowed) 

Actual  excess  labor  costs  alone  were  between  $90,000.00 
and  $100,000.00  (Tr.  191). 

Method  of  computing  costs  is  that  used  in  negotiating 
with  the  Corps  of  Engineers  and  for  estimating  jobs  gen- 
erally (Tr.  195). 

There  is  no  method  of  precisely  calculating  labor  in- 
efiBciency  or  lost  time  on  a  minute  by  minute  basis  and 
estimating  techniques  must  be  used  (Tr.  188). 

The  method  used  was  the  same  method  used  for  bid- 
ding the  job  (Tr.  189).  Costs  were  (Ex.  29)  $54,468.86. 

Increased  Cost  of  Small 

Tools  and  Equipment $4,972.22  allowed 

2V^%  of  labor  cost  is  Urban's  standard  method  of  esti- 
mating small  tool  costs  and  it  is  checked  against  and  veri- 
fied by  company  experience  (Tr.  198). 
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Urban  is  obligated  to  furnish  tools  to  new  employees, 
a  complete  set  of  which  costs  $450.00  (Tr.  198). 

About  18  additional  men  were  required  for  the  accel- 
leration  (Tr.  214). 

Four  ( 4 )  more  welders  were  required  and  the  usual  and 
standard  going  rate  is  $170.00  per  month  for  each  (Tr. 
200-201),  two  extra  welders  being  rented  at  the  job  site 
from  others  (Tr.  116). 

A  Volkswagen,  six-passenger  truck  had  to  be  sent  to 
the  job  because  of  the  additional  men  required  (Tr.  116) 
and  $225.00  monthly  rental  is  the  rate  paid  for  that  type 
of  equipment  (Tr.  201). 

Extra  equipment  necessarily  used  extra  gas  and  oil  and 
all  of  the  equipment  was  subjected  to  extra  usage  causing 
extra  wear  and  tear  and  maintenance  costs  necessarily  re- 
quiring an  estimate  (Tr.  201). 

Total  cost  including  specifically  known  and  estimated 
items  was  $8,527.35  (Tr.  202). 

Special  Shipment  Costs....  $3,043.31  allowed 

Tabulation  of  invoices  for  air  freight  and  special  trans- 
continental trucking  (Tr.  208)  $4,349.81  excluding  normal 
freight  bills  (Tr.  209). 

Labor  Double 

Time  Costs  $5,833.40  allowed 

Based  upon  payroll  reports  (Tr.  212)  of  actual  hours 
on  Sundays  and  holidays  (Tr.  213)  over  and  beyond  a 
54-hour  week  (Tr.  214)  being  only  a  small  portion  of  the 
1551  overtime  hours  verified  by  defendent's  auditor  (Tr. 
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144,  Tr.  213),  Ex.  29,  $8,129.63. 

Mobilization  and  Transpoiiation 

of  Additional  Plumbers    $2,4.99.12  Allowed 

A  mail's  pay  started  when  he  left  the  union  hall  in 
Fairbanks  and  I'rban  also  paid  for  his  air  travel  (Tr. 
117)  including  cah  tare.  Air  fare  was  charged  at  actual 
cost  together  with  actual  travel  pay  required  on  an  esti- 
mated additional  18  men  (Tr.  214)  plus  normal  turn- 
over of  the  additional  employees  (Tr.  215).  $2,499.12. 

Increased  Camp  Costs  at  $12.00  Per  Man  Day 

1050  man  days  at  $12.00 
or  $12,600.00  allowed. 

Actual  extra  man  days  2850^/^ 

at  $12.00  $34,206.00 

Estimated  due  to  acceleration, 

1050  at  $12.00  $12,600.00 

In  summaiy,  upon  specific  items  the  Trial  Court  allowed 
two  items  in  the  amount  claimed,  one  for  one-third  of 
the  actual  extra  cost  of  labor  and  another  for  air  fare 
and  travel  pay  substantially  supported  by  invoices  actually 
paid.  The  Trial  Court  awarded  approximately  one- third 
of  the  actual  excess  labor  cost  and  about  three-fifths  of 
the  amount  claimed  upon  a  combined  estimating  and  time 
card  basis. 

Machinery  and  small  tool  costs  were  allowed  at  about 
five-eighths  of  the  amount  claimed,  the  court  apparently 
disregarding  estimated  items  such  as  wear  and  tear  and 
extra  gas  and  oil. 

Some  invoices  for  special  shipment  were  not  allowed 
although  almost  three-fourths  were  recognized. 
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Finally,  it  should  be  pointed  out  that  the  Court's  find- 
ings were  that  the  proof  showed  "at  least"  (Finding  XVI, 
R.  88)  the  amount  of  each  item  and  that: 

'The  fair  and  reasonable  value  of  the  extra  work 
requiied  of  this  plaintiff  in  accelerating  the  work 
was  not  less  than  $80,519.24"  [emphasis  suppUed, 
Finding  XIII,  R.  87]. 

In  every  instance  of  damage,  by  item  or  total,  the  Trial 
Comt  evaluated  the  evidence  and  would  have  been  justi- 
fied in  a  far  larger  awai^d,  which  would  not  even  then 
have  reimbursed  plaintiff  for  its  actual  cost. 
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ARGUMENT  IN  REPLY 

The  counter-statement  of  the  case  contains  certain  reci- 
tations and  arguments  which  aie  not  supported  by  the 
evidence: 

On  page  4  it  is  argued  that  Baker  knew  the  contract 
would  be  accelerated  "and  that  additional  money  was 
available  as  compensation  for  the  speed  up  as  early  as 
April  8,  1960."  The  testimony  of  Mr.  Bernardi  there  re- 
ferred to,  merely  is  to  the  effect  that  discussions  had 
been  held  all  along  in  an  attempt  to  determine  the  earliest 
possible  completion  dates.  The  evidence  is  clear  that  the 
last  agreed-to  dates  were  not  specifically  discussed  until 
April  27th  (Baker,  Tr.  614-617;  Bernardi,  503).  This  is 
supported  by  reference  to  Exhibit  41  dated  April  28th 
which  is  an  authorization  to  the  Corps  of  Engineers  for 
additional  expenditures  and  Exhibit  25  dated  April  29th 
being  a  letter  from  the  Corps  of  Engineers,  and  E.xhibit 
W  dated  April  29th  being  a  telegram  from  the  Corps  of 
Engineers  confirming  the  conversation  of  April  27th.  It 
should  also  be  pointed  out  with  reference  to  the  assertions 
in  that  paragraph  that  Mr.  Baker's  request  for  a  cost  pro- 
posal was  based  on  final  contract  completion  date  of 
September  15th  (Tr.  619-20,  640-41,  655-57).  This  testi- 
mony is  undisputed. 

The  statement  on  page  5  that  Baker  gave  every  indi- 
cation during  physical  construction  that  Urban  would  be 
compensated  was  not  supported  by  the  cited  testimony. 

On  page  5  there  appears  the  further  statement: 

"At  this  point,  of  course,  under  the  terms  of  the 
subcontract,  the  completion  dates  binding  Baker  be- 
came equally  binding  on  Urban.  (Ex.  H;  Tr.  427, 
429,  431,  432)." 


We  find  this  same  assertion  being  made  on  pages  10, 
11  and  14  of  the  argument.  Whether  Urban  was  bound  by 
new  negotiated  dates  is  a  legal  determination  to  be  made 
from  the  contract  between  the  parties  (Ex.  H).  The  un- 
dertaking in  this  regard  is  set  out  in  the  subcontract,  it, 
reading  as  follows: 

"THE  SUBCONTRACTOR  AGREES: 

"(a)  To  assume  toward  the  CONTRACTOR,  so 
far  as  the  SUB-CONTRACT  work  is  concerned,  all 
the  obligations  and  responsibilities  which  the  CON- 
TRACTOR assumed  toward  the  OWNER  by  the 
MAIN  CONTRACT  which  includes  the  general  and 
special  conditions  thereof,  and  the  plans  and  specifi- 
cations and  addenda,  and  all  modifications  thereof 
incorporated  in  the  documents  before  their  execution 
(which  documents  shall  be  available  to  the  SUB- 
CONTRACTOR). The  SUBCONTRACTOR  agrees 
not  to  assign  or  sublet  said  work  or  any  portion  therof 
without  the  written  consent  of  the  CONTRACTOR. 

"(b)  To  start  work  immediately  when  notified  by 
the  CONTRACTOR,  and  to  complete  the  several 
portions  and  the  whole  of  the  work  herein  sublet, 
at  such  times  as  will  enable  the  CONTRACTOR  to 
fully  comply  with  the  contract  with  the  OWNER, 
and  to  be  bound  by  any  provisions  in  the  MAIN 
CONTRACT  with  the  OWNER  for  liquidated  dam- 
ages, if  caused  by  SUBCONTRACTOR."  (Italics 
ours) 

It  becomes  apparent  from  the  foregoing  that  the  sub- 
contractor, and  naturally  so,  is  only  bound  by  the  main  con- 
tract as  of  the  time  of  its  execution,  and  any  subsequent 
modifications  thereto  would  have  to  be  agreed  upon  by 
the  prime  and  subcontractor  just  as  they  would  have  to 
be  agreed  upon  as  between  the  prime  and  the  owner  in 
the  first  instance.  And  the  assertion  in  appellee's  argu- 
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inent  (P.  14)  that  it  could  liave  het'ii  lial)lc  for  li(iiiidatcd 
damages  must  fall  in  the  light  of  the  language  of  para- 
graph (1))  above  quoted,  its  only  obligation  being  to 
comply  with  the  main  contract  as  e':ecuted. 

Appellee  cites  no  law  in  support  of  its  statement  that 
Urban  was  bound  b\  the  modification  but  in  each  in- 
stance refers  to  Tr.  427,  429,  431  and  432  to  support  its 
position.  A  reference  to  those  pages  of  the  transcript  indi- 
cates that  this  was  merely  a  legal  opinion  elicited  after 
considerable  urging  from  Mr.  Bernardi,  a  civil  engineer. 

All  of  Urban's  witnesses  testified  that  no  directives  re- 
specting acceleration  were  give  to  Urban  by  Baker  and 
Ford,  these  references  being  indexed  in  appellants'  orig- 
inal brief.  However,  to  support  their  contention  that  some 
directives  were  given  we  find  appellee  repeatedly  stating 
that  Baker  told  Urban  "to  figure  the  job  done  by  Sep- 
tember 15,  (Tr.  657)  and  to  'get  the  thing  speeded  up' 
(Tr.  444;  see  also  p.  11,  McGonigal  deposition  at  Tr.  773 
et  seq.;"  This  reference  appears  in  the  counter  statement 
at  page  5  and  in  the  argument  at  pages  10,  11,  14,  15 
and  24. 

The  assertion  that  Mr.  Baker  told  Urban  "to  figure  all 
the  job  completed  by  September  15  .  .  .  (Tr.  657)"  is  a 
complete  misstatement  of  the  testimony.  The  testimony 
appearing  at  Tr.  656-57  relates  to  Mr.  Baker's  request 
from  Mr.  Brewer  for  a  cost  figure  based  on  a  September 
15th  completion  date.  The  specific  question  and  answer 
on  cross-examination  follow  (Tr.  657): 

"Q.  Was  it  possible,  then,  that  you  told  him,  Mr.  Brew- 


er,  to  figure  the  costs  of  completing  all  of  the  out- 
side work  by  September  15th? 

"A.  I  did.  I  told  him  to  figure  all  the  job  completed 
by  September  15th  which  date  included  all  the 
outside  work." 

The  further  reference  that  they  were  instructed  to  "get 
the  thing  speeded  up"  appears  in  the  testimony  of  Mr. 
Bernardi.  A  reading  of  that  testimony  clearly  indicates 
that  this  language  was  used  in  the  day-to-day  operations 
with  particular  reference  to  maintaining  current  sched- 
ules and  not  with  any  reference  to  the  overall  schedule. 
The  questions  and  answers  on  cross-examination  follow 
(Tr.  444): 

"Q.  Was  Urban  Plumbing  &  Heating  Co.  behind  on 
this  job? 

"A.  My  personal  opinion  is  yes. 

"Q.  And  what  did  you  do  about  it? 

"A.  I  kept  talking  to  them. 

"Q.  What  did  you  keep  telling  them  to  do? 

"A.  I  told  them,  'Let's  get  the  thing  speeded  up,  let's 
get  on  with  the  work  here.' 

"Q.  Then  you  did  tell  Urban  more  than  once  to  speed 
up  their  work? 

"A.  I  told  them,  'Let's  get  it  done.'  I  didn't  tell  them  to 
speed  it  up  in  the  sense  you  are  making  it. 

"Q.  Did  you  say  such  words  as  'speed-up'? 

"A.  Sure.  You  tell  everybody  on  the  job  to  speed  up. 

"Q.  And  how  did  you  expect  them  to  accomplish  that? 

"A.  Well  I  think  with  a  little  planning  and  with  a  little 
prefabrication.  We  didn't  have  any  problem  with 
the  other  contractors,  sir." 
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The  same  is  true  of  the  statements  allrihuted  to  Mr. 
McGonigal  in  his  deposition  at  Tr.  773,  p.  11. 


On  page  9  of  appellees  brief  the  assertion  is  made  that 
"appellee  finds  no  argument  as  to  Specifications  of  Error 
III,  IV,  V  and  VI."  The  court's  attention  is  called  to  the 
fact  that  at  pages  13  and  14  of  appellants'  brief,  it  is 
pointed  out  where  the  arguments  respecting  these  Speci- 
fications of  Error  are  to  be  found  and  the  reasons  there- 
for. 


Referring  to  appellee's  argument  that  an  acceleration 
occurred,  there  appears  the  assertion  at  the  top  of  page 
10  that  the  dates  established  by  Mod.  6  (December  15th 
final  completion)  "were  a  reasonable  forecast  of  the  min- 
imum time  necessary  to  complete  work  under  1302  at  a 
price  fairly  within  the  responsibilities  of  the  parties  under 
the  contract  as  originally  written."  (Italics  ours)  In  sup- 
port of  that  statement  appellee  cites  Tr.  731,  392,  397, 
400,  Ex.  38,  Finding  VIII  (R.  85).  None  of  these  refer- 
ences support  this  argument. 

Tr.  731  makes  no  reference  to  his  subject  matter.  Tr.  392, 
397-8  and  400  relate  to  the  testimony  of  Mr.  Bemardi  and 
on  all  of  the  referred  pages  he  states  that  the  Mod.  6 
schedule  fixed  "outside  dates,"  giving  a  margin,  and  he 
then  fixed  it  at  a  30-day  margin.  Likewise  at  Tr.  431  he 
testified  that  Mod.  6  was  a  "very  lenient"  schedule. 

Neither  does  Finding  VIII  support  this  statement  and 
Ex.  38  cited  and  relied  on  by  appellee  was  not  offered 
in  evidence. 
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At  page  12  of  appellee's  brief  it  is  argued  that  various 
items  of  increased  costs  were  included  in  a  cost  proposal 
from  Baker  &  Ford  to  the  Corps  of  Engineers.  Mr.  Ber- 
nardi's  testimony  (Tr.  405-410)  clearly  shows  that  the 
recitation  of  cost  items  in  Baker  &  Ford's  proposal  was  a 
fiction,  the  compensation  actually  being  for  furnishing 
additional  camp  facilities  and  an  early  evacuation  of  the 
warehouse;  further,  that  the  matter  of  allocation  or  sub- 
stantiation was  a  function  of  the  Corps  of  Engineers  that 
Baker  &  Ford  were  not  concerned  with. 


It  is  stated  on  page  12  of  appellee's  brief  that  "examples 
of  loss  of  efficiency  and  resultant  increased  cost  were 
cited  to  the  court  (Tr.  54)"  and  that  "longer  working 
hours  were  necessitated  thereby  causing  doubletime  wage 
rates  and  raising  overall  labor  costs  (Tr.  60-62)."  A  refer- 
ence to  page  54  of  the  transcript  indicates  that  Mr.  Mar- 
tindale  was  referring  to  time  loss  occasioned  by  what  he 
felt  was  poor  day-to-day  planning,  not  because  of  any 
acceleration,  and  pages  60-62  of  the  transcript  which 
appellee  relies  on,  do  not  "demonstrate  that  longer  hours 
were  necessitated  thereby  causing  double  time  wage 
rates,"  Mr.  Martindale  merely  stating  that  the  labor  hours 
did  "run  more  because  of  the  manner  of  doing  this  job." 
In  this  connection,  it  is  interesting  to  note  that  Mr.  Mar- 
tindale also  testified  that  they  were  required  to  work 
Sunday  only  on  two  or  three  occasions  and  in  those  in- 
stances with  only  three  or  four  men,  not  a  full  crew  (Tr. 
68);  further,  that  the  difficulties  encountered  on  this  par- 
ticular job  were  no  greater  than  usual  (Tr.  69-70). 
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It  is  true  as  stated  on  page  12  there  was  testimony 
(Tr.  116)  that  additional  tools  and  equipment  were  re- 
cjuired,  however,  there  is  no  specification  l)\  anyone  in 
a  position  to  know,  what  these  consisted  of.  Mr.  Urban 
was  permitted  to  discuss  this  subject  but  his  infonna- 
tion  was  neither  taken  from  the  books  and  records  of 
the  company  nor  did  he  have  any  personal  knowledge. 
The  same  is  true  of  the  air  freight  charges  which  the 
court  allowed,  Mr.  Urban  testifying  that  these  were  fur- 
nished to  him  by  Mr.  Way,  his  office  man,  with  Urban 
having  no  personal  knowledge. 


On  pages  13  to  16  appears  appellee's  argument  as  to 
whether  this  was  a  voluntary  undertaking  on  Urban's 
part.  We  reassert  that  Urban's  undertakings  to  meet  the 
Baker  &  Ford  proposed  schedule  (Ex.  1)  was  completely 
voluntary.  This  is  clearly  supported  by  the  fact  that  no 
directives  were  ever  given  to  Urban  by  Baker  and  Ford 
personnel;  there  was  no  legal  liability  under  the  terms 
of  the  subcontract  to  meet  a  different  schedule;  and  the 
testimony  of  Mr.  Maiiindale  that  he  was  advised  hij 
Baker  and  Ford  personnel  "if  we  could  make  it,  fine,  and 
if  we  coiddnt  we  didn't  have  to."  (Referring  to  the 
scheduled  completion  dates)    (Tr.  72-74) 


Much  is  attempted  to  be  made  on  pages  4  and  14  of  the 
proposition  that  the  posting  of  Exhibit  I,  the  Baker  &  Ford 
working  schedule,  was  close  or  "sumultaneous  with"  the 
change  of  construction  schedule,  Mod.  11.  We  fail  to 
discern  the  point  involved  and  are  unable  to  determine 
what  difference  this  would  make  even  if  it  were  true. 
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The  fact  is,  however,  that  the  schedule  (Ex.  I)  was  pre- 
pared April  8th  and  issued  April  22nd  (Tr.  64,  166,  338-9) 
and  the  first  concrete  discussions  relating  to  the  finally 
agreed  upon  dates  were  held  April  27th  (Tr.  503,  614- 
15,  618-19),  and  these  final  dates  were  adopted  by  the 
Corps  of  Engineers  on  April  29th  (Tr.  618).  The  asser- 
tion appearing  at  page  16  that  Urban  knew  of  the  exist- 
ence of  Mod.  11  and  its  terms,  excepting  the  considera- 
tion, is  not  supported  by  any  of  the  evidence.  Mr.  Brewer 
testified  that  he  never  knew  of  a  speed  up  until  Febru- 
ary of  1961  (Tr.  110,  112,  125-26).  Mr.  Urban  stated 
that  he  was  "surprised"  to  learn  of  it  in  February  1961 
(Tr.  274). 


Appellant  has  asserted  throughout  that  Mr.  Urban's 
testimony  as  to  the  question  of  damage  and  the  quantum 
was  incompetent,  his  opinion  not  being  in  response  to 
a  hypothetical  question  and  he  having  no  knowledge  of 
the  facts.  Appellee  in  its  answering  brief  has  simplified 
this  issue  for  us.  It  states  on  page  17,  "Contrary  to  Baker's 
assertion,  Mr.  Urban  was  at  Clear  during  the  course  of 
the  project  there  (Tr.  178,  197).  He  was  in  constant 
telephone  communication  with  and  reviewed  memos  from 
the  job  site  personnel  (Tr.  178,  179).  We  submit  this  was 
ample  qualification  for  him  to  testify  as  to  his  opinion 
of  the  damages  his  company  incurred."  (Italics  ours). 
Reference  to  the  cited  testimony  follows  (Tr.  178,  179): 

"Q.  Were  you  at  Clear  during  the  course  of  this  proj- 
ect? 

"A.  Yes.  I  made  visits  to  Clear. 

"Q.  Who  did  you  confer  with  on  this  job? 
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"A.  With  Boh  Brewer  mostly. 

"Q.  Did  you  confer  with  him  on  the  telephone? 

"A.  Quite  often. 
(Tr.  197): 

"Q.  And  >ou  were  down  at  C:lear  yourself  1  take  it? 

"A.  Yes,  and  talked  to  the  men  on  the  joh  and  every- 
thing." 

It  is  to  he  noted  from  this  testimony  that  there  is  no 
showing  that  Mr.  Urhan  was  at  Clear  during  the  period 
in\oKed  in  this  litigation,  i.e.  May  1st,  1960  to  Novem- 
her  2()th,  1960.  This  was  not  gone  into  by  appellee  be- 
cause the  fact  is  that  he  was  not  at  Clear  during  that 
period  of  time  as  disclosed  by  the  following  testimony 
(Tr.  260): 

"Q.  Could  you  please  just  answer  the  question.  Were 
you  in  Fairbanks  or  at  Clear  at  this  particular 
time  which  you  have  here  in  Schedule  7,  when 
these  18  plane  fares  and  these  18  ta.xi  fares,  and 
the  travel  pay  and  subsistence,  and  the  50%  turn- 
over— were  you  here  at  that  time?. 

"A.  They  were  not  all  at  one  time,  at  one  and  the 
same  time.  They  were  over  a  period  of  time.  I 
couldn't  be  here  every  time.  I  don't  even  know  if 
I  was  here  once. 

"Q.  You  don't  even  know  if  you  were  here  once? 

"A.  No. 

"Q.  Was  this  taken  from  May  until  the  end  of  the  job? 

"A.  That  is  correct. 

"Q.  I  take  it  you  consider  this  a  fair  estimate,  but  you 
weren't  here  at  any  time  during  it? 

"A.  That's  a  fair  estimate,  and  also,  if  I  recall  right,  I 
also  confiiTned  with  Mr.  Brewer  that  we  had  about 


10 

that  much  increase  in  manpower." 

Neither  was  he  in  "constant  telephone  communication" 
with  Clear  under  the  first  quoted  testimony  above  and 
the  testimony  does  not  disclose  that  he  had  "reviewed 
memos  from  the  job  site  personnel."  Appellee's  attempt 
to  qualify  Mr.  Urban  to  testify  as  to  his  opinion  based  on 
this  state  of  the  record  must  fall  short  of  the  require- 
ments of  the  law  of  evidence  as  set  forth  in  our  opening 
brief. 


On  page  18  it  is  also  asserted  by  appellee  that  "In  the 
main,  the  estimates  (of  Mr.  Urban)  were  based  upon 
summaries  of  office  records  kept  and  utilized  in  the  ordi- 
nary course  of  business  (Tr.  144-145,  222,  237)."  Analysis 
of  the  cited  testimony  indicates  that  it  falls  short  of 
the  legal  requirements  for  office  records  or  summaries 
thereof.  Tr.  144-145  merely  had  reference  to  the  total 
hours  on  the  job  (Ex.  Z).  No  opinion  evidence  of  Mr. 
Urban  with  respect  to  the  question  of  damages  or  quan- 
tum relates  to  this  exhibit.  Tr.  222  merely  relates  to  ques- 
tions regarding  total  direct  labor  charges,  which  was  not 
answered  by  the  witness,  the  court  sustaining  an  objection 
based  on  the  fact  that  the  elicited  answer  would  be  based 
on  hearsay  and  did  not  come  within  the  business  records 
rule. 

At  Tr.  237  Mr.  Urban  was  being  interrogated  with  re- 
spect to  schedule  1  of  Exhibit  29: 

"Q.  Now,  where  did  those  figures  come  from? 

"A.  Those  figures  were  figures  that  I  made  up  from 
experience,  and  it  is  our  method  used  quite  often 
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in  estimating  and  in  negotiations  with  the  Anny 
Engineers  in  setthng  change  orders. 

"Q.  All  right  now.  Where  did  those  figures  come  from? 
Who? 

"A.  I  made  these  figures. 

Q.  You  made  these  figures  yourself? 

"A.  Yes. 

"Q.  All  right.  Where  did  they  come  from?  Just  from 
your  own  head,  is  that  it? 

"A.  Well,  I ' 

(Interruption,  and  then  the  questioning  proceeded  to 
a  different  subject).  So,  here  again  we  find  the  issues 
simplified  by  appellee's  reliance  on  the  three  cited  por- 
tions of  the  transcript  to  establish  that  all  of  the  opinion 
evidence  relating  to  the  8  schedules  and  summary  of 
Exhibit  29  were  "based  upon  summaries  of  the  office 
records  kept  and  utilized  in  the  ordinary  course  of  bus- 
iness." As  shown  above  the  first  two  cited  references  have 
no  relation  to  the  summaries  and  the  last  certainly  does 
not  lay  a  foundation  for  any  of  the  requirements  under 
the  Business  Records  Act,  28  USC  §  1732a.  It  is  most  ap- 
parent that  the  so-called  sources  of  information,  what- 
ever they  may  be,  were  not  described  and  in  the  absence 
of  such  foundation  can  not  be  presumed  to  be  sufficiently 
reliable  to  warrant  reception  of  Mr.  Urban's  opinion  evi- 
dence under  the  rule  stated  in  Standard  Oil  Company  of 
California  v.  Moore,  251  F.2d  at  page  222  cited  in  ap- 
pellee's brief,  page  19. 


Two  depositions  of  John  W^ay  and  Mr.  Urban  are  re- 
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ferred  to  on  page  20  of  appellee's  brief  together  with  the 
statement  that  "all  materials  were  available  for  inspec- 
tion by  counsel  for  Baker"  (presumably  at  Portland), 
"Much  of  this  material  was  available  for  inspection  in  the 
courtroom"  and  that  "appellant  nowhere  asserted  that  all 
were  not  available  to  it."  Neither  Mr.  Way  nor  Mr.  Ur- 
ban's  deposition  was  published  or  read  into  the  record, 
and  consequently,  they  are  not  a  part  of  the  record  in 
this  case.  It  is  true  that  at  Tr.  205-6-7  appellee's  counsel 
states  that  all  Urban's  records  were  made  available,  how- 
ever, that  statement  merely  has  reference  to  the  records 
relating  to  the  temporary  sewer  line,  schedule  3,  Exhibit 
29.  There  was  no  showing  whatsoever  of  what  records 
were  available  during  any  depositions  or  at  the  time  of 
trial,  (Tr.  571-72)  and  to  refute  appellee's  statement  that 
we  at  no  time  claimed  that  all  of  the  records  were  not 
available  to  appellant,  we  quote  the  following  colloqux 
(Tr.  571-72): 

"Mr.  Rinker:  Your  Honor,  this  as  I  say,  is  a  busi- 
ness record.  I  would  like  to  call  the  Court's  attention 
to  plaintiff's  Exhibit  29,  which  consisted  of  all  the 
schedules,  in  which  was  a  listing  of  alleged  expenses 
incurred  in  connection  with  air  freight,  rentals  of 
equipment,  and  all  of  those  things,  and  in  no  in- 
stance was  there  ever  any  invoice  presented  to  us 
for  our  examination. 

"The  Court:  My  understanding  yesterday,  when- 
ever that  came  up,  was  that  those  were  among  the 
records  that  were  made  available  to  you  for  your 
inspection  when  you  made  your  inspection  at  Port- 
land. 

"Mr.  Rinkfr:  No,  they  were  not  available  for  our 
inspection  at  Portland. 
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"Mr.  Davidson:  They  are  on  the  desk  here  in  the 
courtroom,  if  he  wants  to  look  at  them  now  J 

"Mr.  RixKi'ii:  The  gas,  welding,  rental  invoices, 
none  of  those  things  were  available.  The  gas  and  oil, 
maintenance  invoices,  there  were  simply  no  invoices 
of  any  kind. 

"Mn.  Davidson:  That's  quite  true. 

"The  Court:  That  objection  wasn't  raised.  It  wasn't 
brought  to  my  attention  yesterday,  because  when 
this  came  up  it  was  my  understanding  that  those 
were,  in  fact  I  inquired  of  Mr.  Davidson  if  those  were 
among  the  records  that  were  available  when  you 
inspected  them  in  Portland. 

"Mr.  Rinker:  That  was  that  one  schedule,  I  be- 
lieve. Your  Honor.2 

The  language  in  Jones  on  Evidence,  Volume  1,  244, 
p.  472,  is  instructive  in  this  regard, 

"To  the  application  of  this  rule  (summaries)  it  is 
essential  that  the  original  records  or  items  be  first 
duly  identified  and  that  a  sufficient  foundation  be 
laid  so  as  to  entitle  the  records  or  writings  them- 
selves to  be  admitted  in  evidence.  Also  the  admissi- 
bility of  the  records  themselves  as  evidence  must  be 
established  and  they  must  be  a\'ailable  to  the  oppo- 
site party  for  cross-examination." 

Appellee's  argument  seems  to  be  that  because  deposi- 
tions were  taken  in  Urban's  office  and  because  books  and 
records  were  available  in  that  office  it  was  incumbent 
upon  appellant  to  anticipate  what  summaries  would  be 
presented  at  the  time  of  trial  and  to  acquaint  themselves 
fully  with  all  books  and  records.  The  speciousness  of 
this  argument  does  not  justify  further  response.  The  rule 
is  well  established  as  set  forth  by  the  court  at  page  575, 

1.  This  reference  is  to  Schedule  3  which  is  not  at  issue  in  this  appeal. 

2.  Relating  to  Schedule  3  which  is  not  at  issue  in  this  appeal. 


14 
576  and  577  of  the  transcript  that  the  original  records 
must  be  identified  and  must  be  available  for  cross-exam- 
ination. In  fact,  based  on  that  rule,  the  trial  court  would 
not  permit  appellant  to  introduce  into  evidence  a  sum- 
mary, Exhibit  JJ,  until  they  produced  the  original  records 
from  which  the  summary  was  made,  necessitating  a  special 
trip  to  Bellingham  and  return  to  Fairbanks  during  the 
course  of  the  trial.*^  Patently,  we  have  as  to  all  of  Exhibit 
29  and  Mr.  Urban's  testimony  in  support  thereof,  the 
admission  of  summaries  without  any  identification,  quali- 
fication or  production  of  the  records  from  which  the  sum- 
maries were  made. 


With  respect  to  damages,  it  is  apparent  throughout  ap- 
pellee's argument  and  the  court's  memorandum  decision 
and  findings,  that  they  have  approached  this  entire  matter 
from  the  point  of  view  that  if  appellant  received  consider- 
ation for  a  modification  to  the  extent  of  $146,000.00,  the 
appellee  is  ipso  facto  entitled  to  a  certain  portion  therof. 
This,  notwithstanding  both  appellee  and  the  trial  court 
recognize  that  the  contract  between  the  parties  hereto 
is  separate  and  apart  from  the  main  contract  and  if  there 
is  a  modification  of  the  subcontract  the  compensation 
therefor  is  based  on  quantum  merit  irrespective  of  what, 
if  any,   consideration   passed   under   the   main   contract. 


As  to  whether  there  was  a  waiver  of  the  contract  re- 
quirement that  extras  be  previously  agreed  upon  in  writ- 
ing, we  agree  with  the  quoted  testimony  on  page  24  that 

3.  The  court  did  admit  the  exhibit  first  (Tr.  576)  but  then  reversed 
itself  (Tr.  578)  and  rejected  it  until  the  original  records  were  made 
available. 
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verbal  orders  were  given  throughout  the  course  of  the 
job,  however,  there  is  no  showing  that  any  verbal  diange 
orders  were  given  on  this  job  during  the  course  of  con- 
stmction.  The  only  orders  for  extras  referred  to  by  appel- 
lee (Tr.  58)  were  for  trailer  camps  and  barracks  which 
were  temporar)'  work  and  not  a  part  of  this  contract 
(Tr.   118-120). 


Coiuieclioii   of   Kitchen    Equipment    (Appellee's   Brief, 

26) 

Appellee  states  that  "time  sheets  and  material  costs 
tairl\-  reflecting  the  additional  changes  necessary  were 
kept  (Tr.  37,  41,  42,  Tr.  94-95).  The  court's  award  was 
in  accord  with   this   figure    (Ex.   21,   Finding  VII (a))". 

Reference  to  Tr.  37  shows  that  the  time  sheets.  Ex- 
hibit 21,  were  not  identified.  Mr.  Martindale  was  merely 
asked  whether  he  kept  time  and  whether  the  sheets  kept 
accurately  reflected  the  time  he  kept  for  the  work  to 
which  his  answer  was  in  the  affirmative.  Exhibit  21  was 
never  referred  to. 

The  transcript  reference  to  pages  41  and  42,  relates  to 
the  next  subject,  refrigeration  equipment,  not  the  instant 
subject. 

With  respect  to  the  next  reference,  Tr.  94-95,  Mr.  Brewer 
was  directed  to  Exhibit  21  as  well  as  Exhibit  19  (relating 
to  refrigeration  equipment)  and  the  only  substantive  evi- 
dence respecting  Exhibit  21  was  as  follows: 

"Q.  Do  these  invoices  and  time  sheets  represent  addi- 
tional costs  in  connecting  the  kitchen  equipment 
and  drains  for  the  refrigeration  equipment? 

"A.  Yes.   To  the  best  of  my  knowledge  they  do.   There 


16 

is  possibly  a  portion  of  this  in  here  for  moving  the 
kitchen  equipment  into  place  which  was  outside 
the  scope  of  our  contract." 

The  court  gave  judgment  for  the  amount  set  forth  in 
Exhibit  21.  It  is  obvious  that  includes  extra  work  out- 
side of  the  contract.  Neither  is  there  a  showing  of  any 
knowledge  on  the  part  of  Mr.  Brewer  of  what  was  done 
or  required  in  this  regard. 

Connecting   Water   Lines   and   Drains   to   Refrigerators 
(Appellee's  Brief,  26) 

Appellant  stands  corrected  insofar  as  its  opening  brief 
is  concerned.  It  appears  that  Exhibit  19  was  identified 
by  Mr.  Martindale  for  Urban  as  fairly  reflecting  the  costs, 
however,  this  obviously  was  not  "extra  work"  under  the 
contract. 

Installation   of   Grease  Interceptor  Extensions    (Appel- 
lee's Brief,  27) 

The  statements  in  appellee's  brief  herein  are  completely 
without  foundation  under  the  evidence.  The  first  sen- 
tence relies  for  its  support  on  Tr.  44  and  page  7,  depo- 
sition of  John  Way.  This  is  the  second  reference  in  ap- 
pellee's brief  to  the  deposition  of  John  Way.  This  deposi- 
tion was  not  read  into  the  record  or  published  and  is  not 
a  part  thereof  and  the  testimony  at  Tr.  44  merely  indicates 
that  there  may  have  been  a  faulty  design  by  the  archi- 
tect requiring  some  fitting. 

Appellee  refers  to  testimony  at  Tr.  45  and  concludes 
that  "someone  apparently  connected  with  Baker,  con- 
tacted Urban  and  told  it  to  put  the  interceptors  on."  This 
is  an  inference  completely  unsupported  by  that  reference, 
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it  reading  as  follows  (Mr.  Martindale  testifying): 

"Q.  Now,  did  you  have  any  discussion  with  anybody 
about  this  problem  of  the  grease  interceptors  and 
what  to  do  about  it? 

"A.  No.  I  was  sent  that  information  from  Portland,  from 
Urban  Plumbing  &  Heating's  office  in  Portland, 
that  someone  had  contacted  them  and  they  would 
have  to  put  them  on,  so  they  sent  them  up  and  we 
put  them  on." 

The  next  reference  in  appellee's  brief  is  "certainly. 
Baker  &  Ford  knew  of  the  problem,  (Ex.  U)."  Reference 
to  Exhibit  U  indicates  that  it  is  a  letter  written  by  Baker 
&  Ford  to  Urban  in  November  1961,  one  year  after  the 
job  was  completed,  rejecting  the  billing  tendered  by 
Urban. 

Appellee  then  goes  on  to  say,  "records  were  kept  of  the 
time  spent  on  the  job  and  were  turned  into  Urban  (Tr, 
45,  see  Ex.  16)  and  invoiced  to  Baker.  These  constituted 
the  basis  of  the  court's  award  (Finding  VII(c))." 
As  to  this,  testimony  at  Tr.  45  merely  is  to  the  effect 
that  a  recrod  of  time  was  kept  and  turned  into  Urban 
by  Martindale.  This  record  was  never  produced  or  of- 
fered. Exhibit  16  is  an  invoice  to  Urban  from  Peerless 
Pacific  Company  for  what  we  do  not  know.  This  in- 
voice was  admitted  as  part  of  the  pretrial  proceedings  but 
was  never  identified  or  referred  to  in  the  record.  It  is 
also  interesting  to  note  that  the  amount  thereof  is 
$1,476.90  whereas  the  court's  award  (Finding  VII(c)) 
was  in  the  sum  of  $2559.00. 
Repairing  Water  Main  Leaks   (Appellee's  Brief,  27) 

This  subject  requires  little  amplification  above  that  in 
our  opening  brief. 
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However,  with  respect  to  jurisdiction  we  should  point 
out  the  following:  On  page  28  appellee  states  "the  ad- 
mitted facts  demonstrate  an  adequate  basis  for  diversity 
jurisdiction  (R.  22-23,  see  R  1  &  2)."  R.  22  and  23  refer 
to  the  pretrial  order  and  R  1  and  2  refer  to  the  original 
complaint.  These  were  superceded  by  supplemental  com- 
plaint (R.  33-38)  and  answer  to  supplemental  complaint 
(R.  41-42)  wherein  the  jurisdictional  question  became  an 
issue  per  the  court's  order  ( R.  39-40 ) . 

The  court  found  (Finding  Vll(d))  that  judgment 
could  run  only  against  Baker  &  Ford  as  to  this  item  it  not 
having  jurisdiction  under  the  Miller  Act  but  asserting 
ancillary  jurisdiction  (R.  91),  because  this  work  was  sep- 
arate and  apart  from  Contract  1302,  it  being  a  part  of 
Contract  1282,  with  which  Urban  was  not  involved  (Tr. 
499 ) .  The  finding  is  fatal  in  three  regards : 

(a)  The  amount  $2586.00,  is  not  sufficient  to  give 
the  court  jurisdiction  even  though  there  be  a  diversity 
of  citizenship,  28  USC  1331. 

(b)  This  cause  of  action  is  in  no  wise  ancillar\'  or  sup- 
plemental to  the  principal  cause.  54  Am.  Jur.,  United 
States  Courts,  paragraph  32. 

(c)  It  does  not  fall  within  the  doctrine  of  pendent 
jurisdiction  as  asserted  in  appellee's  brief.  Nor  do  the  au- 
thorities at  5  A.L.R.3rd  1040  quoted  in  appellee's  brief 
support  jurisdiction.  See  U.  S.  Use  of  Floiv  Engineering 
Inc.  V.  Continental  Casualty  Company  (1961)  (DC  NJ) 
195  F.  Supp.  177.  The  other  cited  case  therein.  Brown 
&  Root,  Inc.  V.  afford  Hill  &  Company,  (1963,  CA  5 
La.)   319  F.2d  65  merely  holds  that  if  the   Miller  Act 
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claim  is  not  unsubstantial  or  not  frivilous  hut  for  some 
reason  does  not  come  within  the  Miller  Act,  the  court 
may  proceed  to  adjudicate  it.  This  particular  claim  very 
clearly  was  never  a  part  of  Contract  1302  thus  within  the 
Miller  Act  and  was  never  claimed  to  be  by  the  appellee. 

With  respect  to  appellee's  argument  as  to  interest  ap- 
pearing on  page  30,  we  would  point  out  that  the  trial 
court,  in  Finding  V  (R.  83)  determined  that  the  contract 
was  still  open  and  in  effect  during  October  1961,  else  how 
could  there  be  a  modification  thereto,  and  in  Finding  VI 
(R.  84)  determined  that  final  settlement  had  not  been 
made  thereof  as  of  February  21,  1963,  if  at  all.  Therefore, 
it  becomes  apparent  that  Urban's  work  under  the  sub- 
contract was  not  completed  until  October  1961  and, 

"Final  payment  shall  be  made  within  a  reasonable 
time  after  the  completion  and  acceptance  of  the  sub- 
contract work  .  .  ."  (Ex.  H) 

and  interest  therefore   should  not  have  been  computed 
from  a  date  earlier  than  November  16th,  1961. 


With  respect  to  the  subject  of  attorney  fees,  page  33 
appellee's  brief,  it  is  correct  in  stating  that  the  quoted 
language  appearing  on  the  bottom  of  that  page  does  not 
appear  in  Macri  &  Sons  v.  U.  S.,  313  F.2d  119  (9th  CA 
1963),  erroneously  cited.  The  correct  citation  is  USA  for 
General  Electric  Company  v.  Brown  Electric  Company, 
(DC  Va.  1959)   168  F.  Supp.  806. 


At  page  32,  appellee's  brief,  it  assumes  an  accusatory 
role  with  respect  to  appellants  for  "appellant's  wholly 
gratutious  insinuation  that  the  trial  judge  was  guilty  of 
misconduct  or  that  his  decisional  faculties  were  somehow 


20 
disrupted  by  the  Alaska  earthquake."  This  language  is  ap- 
pellee's, not  appellant's.  Appellant's  assertion  throughout 
has  been  that  the  trial  court  erred  substantially  in  its 
memorandum  decision,  which  it  ultimately  partially  cor- 
rected; and  that  it  then  entered  findings  which  did  not 
even  conform  to  its  corrected  memorandum  decision;  and 
that  it  erred  in  its  treatment  of  the  evidence  adduced  on 
behalf  of  appellee.  We  are  not  confronted  in  this  case 
with  a  question  of  credibility  of  the  witnesses  for  we  find 
no  substantial  conflict  therein.  The  question  posed  to  the 
trial  court  and  this  court  on  review  is  the  legal  sufficiency 
of  the  evidence  to  support  the  findings  and  conclusions. 
We  submit  that  on  the  basis  of  the  detailed  analysis  of 
that  testimony,  appellee  fell  far  short  of  sustaining  its 
burden. 

Appellants  at  no  time  have  asserted  "misconduct "  on 
the  part  of  the  trial  court.  Appellants  have  and  do  insist 
that  the  trial  court  committed  substantial  error  which,  of 
course,  is  a  prerequisite  to  appellant's  right  to  have  this 
record  reviewed.  If  our  attempt  to  rationalize  or  explain 
the  erroneous  and  inconsistent  treatment  of  the  evidence 
was  in  any  wise  injudicious,  we  certainly  apologize  to  all 
concerned,  including  able  counsel  for  appellee. 

CONCLUSION 

The  judgment  of  the  district  court  should  be  reversed 

and  appellee's  action  dismissed  as  originally  prayed  for 

herein. 

Respectfully  submitted 

Mike  Stepovich 
Bruce  T.  Rinker 
Attorneys  for  Appellants 
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CERTIFICATE 

We  certify  that,  in  connection  with  the  preparation  of 
this  brief,  we  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit,  and 
that  in  our  opinion,  the  foregoing  brief  is  in  full  compli- 
ance with  those  rules. 

Mike   Stepovich 
Bruce  T.  Rinker 
Attorneys  for  Appellants 
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Baker  &  Ford  Co., 

a  corporation,  and 

The  Fidelity  and  CasU/VLty  Company  of  New  York, 
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Appellants, 

V. 

United  States  of  America 

for  the  use  and  benefit  of 

Urban  Plumbing  &  Heating  Co., 

a  corporation, 

Appellee. 


Upon  Appeal  from  the  United  States  District  Court 

FOR  Alaska 


Honorable  Raymond  E.  Plummer,  Judge 


petition  for  rehearing 


Appellants-Petitioners  respectfully  petition  the  court  for 
a  rehearing  in  the  above-entitled  action  on  the  following 
grounds : 

I 

FINDING  IX  THROUGH  XVI  (R.  85-90).  No  award 
should  have  been  made  for  "acceleration"  as  the  evidence 
witJiout  conflict  showed  that  the  undertaking  of  appellee 
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to  meet  the  scheduled  dates  for  completion  was  purely 
voluntary  on  appellee's  part  and  resulted  from  an  agree- 
ment between  appellee  and  appellant  to  complete  as 
scheduled  "if  possible." 

II 

FINDING  XVI  (R.  88-9),  EXHIBIT  29,  SCHEDULE 
1.  Even  assuming  a  finding  of  "acceleration,"  the  quantum 
under  this  schedule  should  not  have  included  a  price 
differential  based  on  six  9-hour  weeks,  "acceleration"  hav- 
ing ostensibly  commenced  May  1st,  1960 — the  six  9s  not 
being  employed  until  August  7,  1960,  and  then  as  the 
result  of  a  plumber's  walkout,  rather  than  because  of 
acceleration  (App.  Br.  34,  35). 

HI 

FINDING  XVI  (R.  88-9),  SCHEDULE  2,  EXHIBIT 
29.  The  amount  awarded  here  was  $1,361.72  for  small 
tool  expense  based  on  2^  per  cent  of  the  claimed  in- 
creased payroll  of  $54,468.86  (Tr.  198-9).  The  District 
Court  reduced  the  claimed  amount  from  $54,468.86  to 
$30,389.40  (R.  89).  Two  and  one-half  per  cent  of  the 
latter  figure  would  be  $759.73,  which  would  be  the  proper 
amount  (App.  Br.  39,  40). 

IV 

FINDING  XVI  (R.  88-9),  SCHEDULE  6,  EXHIBIT 
29 — Allowance  for  double-time  pay,  $5,833.50.  This  rep- 
resents a  duplication  of  the  increased  cost  of  double- 
time  pay  reflected  in  Schedule  1  of  Exhibit  29.  The  Dis- 
trict Court  made  its  computation  based  on  16,212  hours, 
which  from  an  analysis  of  Exhibits  Z  and  LL  includes 
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all  straight  time,  time  and  a  half  and  double-time  (the 
latter  two  l)eing  showai  as  "O.T.").  The  result  is  to  allow 
for  double-time  hours  under  this  schedule  as  well  as 
allowing  the  increased  costs  of  the  double-time  hours 
under  Schedule  1  (App.  Br.  43,  44,  45). 

V 

FINDING  XVI  (R.  88-9),  SCHEDULE  8,  EXHIBIT 
29.  Increased  camp  subsistence  cost,  $12,600.00.  This 
schedule  is  not  supported  by  any  evidence,  conflicting 
or  otherwise,  as  to  its  source  (other  than  it  was  furnished 
to  Mr.  Urban  by  Mr.  Way),  nor  as  to  what  it  was  incurred 
for,  or  why  or  when,  or  its  reasonableness.  (App.  Br. 
46,  47,  48). 

The  District  Court  in  its  Memorandum  Decision,  how- 
ever, as  to  this  item  (R.  71-6),  reduced  the  claimed 
amount  to  $7,356.00  but  through  some  error  in  transmis- 
sion included  the  amount  of  $12,600  in  its  findings. 

Respectfully  submitted, 

Mike  Stepovich 
Bruce  T.  Rinker 

Attorneys  for  Petitioners 

CERTIFICATE 

The  undersigned  attorneys  for  petitioner  herein  hereby 
certify  that  in  their  judgment  the  foregoing  Petition  for 
Rehearing  is  well  founded  and  that  it  is  not  interposed 
for  delay. 

Mike  Stepovich 
Bruce  T.  Rinker 

Attorneys  for  Petitioners 
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APPELLANTS'  OPENING  BRIEF 
:SDICTIONAL  STATEMENT: 

Defendants  were  prosecuted  in  the  United 
:es  District  Court  for  the  District  of  Nevada  from  a  Criminal 
)rmation  charging  mail  fraud  in  violation  of  Title  18,  Section 
.,  United  States  Code.   (T.R.  Vol  1,  page  19-21) 

The  case  was  tried  to  a  jury  which  returned 
licts  finding  the  defendants  guilty  as  charged.  (T.  R.  Vol  1, 
55-56)    The  defendants  were  adjudged  guilty  and  sentenced  to 
:isonment.  (T.  R.  Vol  1,  pp.  64-65) 

The  defendants  appealed  to  this  Court  from  the 

lict  of  the  jury  and  the  judgment  and  sentence  of  the  United 


spates  District   Court    for   the   District   of  Nevada.    (T.    R.    Vol.    1, 

p   66) 

c'ATE>fSNT  OF  THE  CASE: 

On  March  20,  1964,  a  criminal  complaint 
KS  filed  with  the  United  States  Corrmissioncr  for  the  District 
c  Nevada  charging  the  defendants  with  violation  of  the  United 
Sates  Code,  Title  18,  Section  1341,  for  mail  fraud,  on  March  12, 
164,  and  warrants  were  on  the  same  day  issued  for  the  arrest 
c  the  defendants.   (T.  R.  Vol  1,  p.  6)   The  criminal  complaint 
3pears  at  pages  7-10  of  the  Transcript  of  Record,  Volume  One. 

On  March  20,  1964,  the  defendant  Windom  was 
rrested  and  brought  before  the  United  States  Commissioner  at 
F.oenix,  Arizona,  where  Defendant  Windom  waived  hearing  and 
\S  admitted  to  bail  bond  for  which  was  posted  in  Arizona  on 
\rch  23,  1964,  and  forwarded  to  Nevada.   (T.  R.  Vol  1,  p.  11) 

The  defendant  Cornet  was  arrested  in  the 
::ate  of  Nevada  and  bail  was  fixed  on  March  20,  1964.   (T.  R. 
/)1  1,  p.  6)   Bond  for  Defendant  Cornet  v;as  executed  on  March  27, 
1)64.  (T.  R.  Vol  1,  p.  18) 

Criminal  Information  No.  958  charging  the 
iifendants  for  mail  fraud  in  violation  of  Title  18,  Section 
IJ41,  United  States  Code,  was  filed  in  the  United  States  District 
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Court  for  the  District  of  Nevada  on  Mnv  1      1 0A/+    rr     v      \t.-,i    i 
pp.  19-21)  on  which  date  the  defendants  pleaded  Not  Guilty. 
(T.  R.  Vol  1,  p.  2,  docketed  for  5/1/64) 

On  February  23,  1965,  the  defendants  moved 
the  dismissal  of  the  Information  on  the  ground  the  Court  had 
no  jurisdiction  of  the  offense  since  the  InLorniation  siiowca 
on  its  face  that  the  mailing  of  the  offensive  matter  was  after 
the  fruition  and  completion  of  the  alleged  fraudulent  scheme. 
(T.  R.  Vol  1,  p.  22)   Following  argument  to  the  court  on  the 
motion  on  March  26,  1965,  the  lower  court  denied  defendants' 
motion  to  dismiss.   (T.  R.  Vol  1,  p.  3),  Docket  Entry  for 
3/26/65)   A  two-day  jury  trial  was  commenced  on  July  1,  1965, 
and  the  jury  returned  verdicts  finding  each  of  the  defendants 
guilty  as  charged.   (T.  R.  Vol  1,  pp.  55-56) 

The  defendants  thereafter  filed  their  motion 
to  dismiss,  motion  for  judgment  of  acquittal  and  motion  for 
new  trial  (T.  R.  Vol  1,  p.  57)  which  was  argued  to  and  denied 
by  the  lower  court  on  August  16,  1965.   (Vol  4,  T.  R.)   On 
August  16,  1965,  the  defendants  were  adjudged  guilty  and  each 
was  sentenced  to  imprisonment  for  a  period  of  five  (5)  years 
and  to  pay  a  fine  of  $1,000.00.   (T.  R.  Vol.  1,  pp.  64-65) 
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Appeal  was  taken  from  the  verdict  of  the  Jury, 
:he  judgment  and  sentence  of  the  lower  court  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  on  Au^ut  16,  1965. 
L   STATE>TENT  OF  FACTS: 

The  defendants  were  charged  with  using  the 
nails  to  defraud  in  violation  of  Title  18,  Section  1341,  United 
states  Code,  for  fraudulent  and  unauthorized  use  of  a  Phillips 
'etroleum  Company  Credit  Card  issued  to  Allied  Oklahoma  Corp- 
)ration  for  the  purpose  of  obtaining  from  Phillips  Petroleum 
'ompany,  Inc.  and  the  Allied  Oklahoma  Corporation,  three  auto- 
nobile  tires  of  the  value  of  $150.00  and  service  to  the  auto- 
nobile  of  the  value  of  $22.55,  at  a  Phillips  66  Gasoline 
Service  Station  in  Las  Vegas,  Nevada. 

It  was  charged  that  as  a  part  of  the  scheme 
ind  artifice  to  defraud  that  "on  or  about  March  18,  1964,  the 
iforesaid  invoices  also  kno^-m  as  delivery  tickets  also  kno\^n 
IS  credit  slips  would  be  and  were  forwarded  in  the  ordinary 
course  of  business  by  mail  from  Las  Vegas,  Nevada,  to  Phillips 
Petroleum  Company,  Inc.,  Kansas  City,  Missouri."   (T.  R.  Vol.  1, 
3.  21,  Paragraph  7) 

It  was  further  charged  that  "On  or  about 
'larch  18,  1964,  at  Las  Vegas,  Clark  County,  State  and  District 
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of  Nevada,  defendancs  Cornet  and  Windom,  for  the  purpose  of 
executing  the  aforesaid  scheme  and  artifice  to  defraud  and 

.emptins  to  do  so,  knowingly  caused  to  be  placed  in  an 
;iuthorizQd  depository  for  mail  matter,  in  the  District  of 
^'-vada,  a  letter  to  be  sent  and  delivered  L;y  tne  Post  Office 
Department  according  to  the  directions  thereon,  from  Saveway 
^uper  Stations,  Inc.,  Las  Vegas,  Nevada,  to  Phillips  Petroleum 
Company,  Inc.,  Kansas  City,  Missouri.   (T.  R.  Vol.  1,  p.  21, 
Paragraph  8) 

As  already  noted  under  the  Statement  of  the 
]ase,  the  defendants  moved  for  the  dismissal  of  the  criminal 
information  asserting  the  court  was  without  jurisdiction  of  the 
alleged  offense  since  the  information  showed  on  its  face  that 
;he  alleged  fraud  was  completed  before  any  use  of  the  mails 
)ccurred.    The  Court  denied  this  motion  and  jury  trial  was 
lad,  where  issues  were  raised  and  litigated  concerning  the 
"ollowing  questions  on  this  appeal: 
QUESTIONS  RAISED  BY  THIS  APPSAL: 

I. 

Should  the  lower  court  have  dismissed  the 
'riihinal  Information  on  the  ground  it  showed  on  its  face  that 
:he  fraudulent  scheme  was  completed  before  any  use  of  the  mails 
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ccurred,  thus  rendering  the  lower  couru  without  any  jurisdiction 
ver  the  alleged  offense? 

2. 
Was  there  any  substantial  evidence  to  identify 
he  defendants  as  the  perpetrators  of  the  crime  charged? 

3. 
Was  there  any  substantial  evidence  th^t  t:he 
defendants  knowingly  caused  any  mail  matter  to  be  delivered 
y  the  Post  Office  Department  for  the  purpose  of  executing  or 
ompting  to  execute  a  scheme  to  ceoiraud? 

4. 
Did  the  lower  court  prejudice  the  rights  of 
|he  defendants  by  instructing  the  jurors  as  follows: 

"You  will  note  that  the  information  charges  that 
as  a  part  of  the  scheme  and  artifice  to  defraud 
that  a  letter  was  caused  to  be  mailed  from  L:is  Vegas, 
Nevada,  to  Phillips  Petroleum  Company,  Kansas  City, 
Missouri,  on  or  about  the  18th  day  of  March,  1964. 
The  proof  in  this  case,  as  I  recall  it,  and  what  it 
actually  is,  of  course,  is  up  to  you,  was  that  it 
wasn't  a  letter  that  was  mailed,  but  it  was  a  box. 
I  instruct  you  that  this  is  immaterial  as  long  as 
matter  that  can  be  mailed  was  mailed,  and  that  the 


mailing  did  not  happen  on  the  18th  of  March,  as 
charged,  but  sometime  after  cho  2  3rn  ^^twcen  the 
23rd  and  the  26th,  and  again  th:.s  is  my  recollection 
of  the  evidence,  and  the  final  determination  In  up 

to  you.    I  insLrucc  you  that  it  you  so  find  ti*uit 
there  are  these  variances,  these  differences  be- 
tween the  information  and  the  proof,  that  these  are 
immaterial  variances,  they  are  of  no  consequence  and 
should  not  cause  you  any  difficulty  during  your 
deliberations."   (T.  R. ,  Vol.  3,  p.  219) 

5. 
Did  the  lower  court  prejudice  the  rights 
of  the  defendants  by  refusing  to  instruct  the  jury  in  ac- 
cordance with  Defendants'  Proposed  Instruction  No.  8  pre- 
sented to  the  lov/er  court  after  the  close  of  argument  to  the 
jury  by  the  Government  wherein  the  Government  Prosecutor  made 
certain  misstatements  of  the  evidence  in  the  case: 

"You  are  instructed  that  you  may  have  the 
testimony  of  any  witness  read  to  you  upon  your 
request,  if  there  is  conflict  in  your  minds  as 
to  what  any  witness  may  have  testified  to  during 

the  trial." 

The  consideration  of  each  of  these  questions 


requires  a  detailed  analysis  of  portions  and  aspects  of  Che 
record  which  are  essentially  different  and  distinct;  there- 
fore, the  facts  will  be  set  forth  separately  under  the  Points 
of  this  Brief  dealing  with  the  foregoing  questions. 
"SPECIFICATIONS  OF  ERRORS: 

1.  The  lower  court  erred  in  denying  the 
defendants'  motion  to  dismiss  the  criminal  information,  made 
before  the  commencement  of  the  trial. 

2.  The  lower  court  erred  in  denying  the 
defendants'  motion  for  judgment  of  acquittal  made  at  the 
conclusion  of  the  Government's  case -in-chief. 

3.  The  lower  court  erred  in  instructing 
the  jury  as  follows: 

"You  will  note  that  the  information  charges 
that  as  a  part  of  the  scheme  and  artifice  to  de- 
fraud that  a  letter  was  caused  to  be  mailed  from 
Las  Vegas,  Nevada,  to  Phillips  Petroleum  Company, 
Kansas  City,  Missouri,  on  or  about  the  18th  day 
of  March,  1964.   The  proof  in  this  case,  as  I 
recall  it,  and  what  it  actually  is,  of  course,  is 
up  to  you,  was  that  it  wasn't  a  letter  that  was 
mailed,  but  it  was  a  box.   I  instruct  you  that  this 
is  immaterial  as  long  as  matter  than  can  be  mailed 


W2S  nailed,  and  that  the  mailing  did  not 
nappen  on  -..c  _^Li.  o^  .-.urs^r. ,  ^is  cr^r^cc,  :iuc 
soz^etiria  after  the  23rd,  between  Che  23rd  and 
the  26th,  and  again  this  is  rny  recollection  ^^ 
the  evidence,  and  the  final  detemin^ition  is 
up  to  yo'j.   I  instr\:ct  you  that  if  you  so  find 
that  there  are  these  variances,  these  differences 
het^s^en  the  infcrr--£tion  ZT.d   the  proof,  that 
these  are  ininateriai  variances,  they  are  of  no 
conseciier.ce  and  should  not  cause  you  any  dif- 
ficulty curing  your  deliberaticn.    k,«.  ..., 
Vol.  3,  p.  219) 

4.   The  lo'-rar  court  erred  in  refusing  to 
.ns::T\icZ   the  jury  according  to  Defendants'  Proposed  In- 

iructicn  :o.  8  as  roller's: 

"You  are  instructed  that  you  raay  have  the 
testizLony  of  any  witness  read  to  you  urcr.  your 
recuest,  if  there  is  conflict  in  your  zixnas  as 
to  what  any  witness  nay  have  testified  to 
during  the  trial." 

5.-  The  lower  court  erred  in  denying  the 

otion  of  the  defendants  to  disniiss  the  infonnation,  for 

ud?z52nt  of  accuittal  and  for  a  new  triial. 


was  mailed,  and  that  the  mailing:  did  not 
happen  on  the  18th  of  March,  as  charged,  but 
sometime  after  the  23rd,  between  the  2  3rd  and 
the  26th,  and  again  thi^  i^  rr.y   rccoiicccion  or 
the  evidence,  and  the  final  determination  is 
up  to  you.   I  instruct  you  that  if  you  so  find 
that  there  are  these  variances,  these  differences 
between  the  infom:ition  r.t^.d  the  proof,  that 
these  are  immaterial  variances,  they  are  of  no 
consequence  and  should  not  cause  you  any  dif- 
ficulty during  your  deliberation."   (T.  R. , 
Vol.  3,  p.  219) 

4.   The  lower  court  erred  in  refusing  to 
instruct  the  jury  according  to  Defendants'  Proposed  In- 
struction No.  8  as  follows: 

"You  are  instructed  that  you  may  have  the 
testimony  of  any  witness  read  to  you  upon  your 
request,  if  there  is  conflict  in  your  minds  as 
to  what  any  witness  may  have  testified  to 
during  the  trial." 

5.^  The  lower  court  erred  in  denying  the 
niotion  of  the  defendants  to  dismiss  the  information,  for 
judgment  of  acquittal  and  for  a  new  trial. 


POINTS,  AUTHORITIES  AND  ARGUMENT 
POINT  ONE 
THE  CONVICTION  OF  THE  DEFENDANTS  FOR  MAIL  FR/.UD 
VIOLATES  THE  TENTH  AMENDMENT  AND  THE  DUE  PPOCESS 
CLAUSE  OF  THE  FOURTEENTH  AMENDMENT  OF  THE  L:UTED 
STATES  CONSTITUTION  BECAUSE  THE  DEFENDANTS  DID 
NOT  M.^IL,  OR  KNOWINGLY  CAUSE  TO  BE  MAIUED,  ANY 
MATTER  FOR  THE  PURPOSE  OF  EXECUTING  A  FRAUDULENT 
SCHE>S. 

Section  1341,  Title  18,  United  States  Code, 
Tovides,  in  pertinent  Dnrt,  as  follows: 

"VThoever,  having  devised  x  x  x  any  scheme 
or  artifice  to  defraud,  or  for  obtaining  money 
or  property  by  m.eans  of  false  or  fraudulent 
pretenses  x  x  x  for  the  purpose  of  executing  such 
scheme  x  x  x  places  in  any  post  office  or  authorized 
depository  for  mail  matter,  any  r.iatter  x  x  x  to  be 
sent  or  delivered  by  the  Post  Office  Department, 
X  X  X  or  knowingly  causes  to  be  delivered  by  mail 
according  to  the  direction  thereon  x  x  x  any  such 
matter  or  thing,  shall  be  fined  not  more  than 
$1,000  or  imprisoned  not  more  than  five  years,  or  both." 


-10- 


-  sufficie  criminal  accusation 

-  vsviden      lis  esse  •••        t:crir.inca  uncer  cae 
j  dorr      principles: 

-.--  ;3urpos-  -   mail  fraud 

ijitatute  was  to  prevent  the  post  office  from  bc^ng  used  Co 
•r^'  "hemes  to  defraud  into  effect. 

(2)  The  mail  je  does  not  purport 
(o  reach  all  frauds,  but  only  those  limited  instances  in  which 

of  the  mails  is  re  of  tne  execution  of 

fraud  --  all  other  cases  are  left  to  be  dealt  with  by 
"--opriate  state  laws. 

(3)  Incidental  and  collateral  use  of  the 
Is  which  occurs  after  the  fraudulent  scheme  has  been  fully 
cuted  does  not  vest  a  federal  court  with  jurisdiction  under 

.  mail  fraud  statute. 

These  principles  are  laid  down  in  the  cases  of 
Kann  v.  United  States.  1944,  323  U.S.  88,  65  S.Ct.  148, 
89  L.Ed.  88; 

Parr  v.  United  States,  1960,  383  U.S.  370,  80  S.  Ct.  1171, 
4  L.  Ed.  2d  1277;  and 
United  States  v.  Sampson,  1962,  371  U.S.  75,  83  S.  Ct. 

1173,  9  L.Ed.  2d  136. 
.   THE  CRIMIMAL  IMFORMATION:    (T.R.  /ol.  1,  pp.  19-21) 


out  March  12,  1964,  r^  '^.efeno^uu^  Jeviseu  ..     -,c  to  uc- 

d  obtain  money  c  .*ty  by  f  pre- 

.^  from  Phillips  Pctrrol  means  ^^ 

jized  use  of  a  credit  card  issued  by  that  company  to  Allied 
oma  Corporation. 

The  following  acts  were  alleged  to  be  part  of 
cheme'  to  defraud: 

(1)   That  the  defendcinLs  vrouid  and  did  as.^ 
tendant  at  Saveway  15,  a  Phillips  66  Gasoline  Service  Station 
s  Vegas,  Nevada,  whether  he  would  allow  them  to  purchase 
obile  tires  on  credit;  (2)   that  the  defendant  would  and 
-.  jrder  and  receive  three  tires  for  a  Lincoln  Continental  of 

ue  of  approximately  $150.00  from  an  attendant  at  the  Saveway 
feservice  Station,  and  service  to  the  automobile  of  a  value  of 
jtroximately  $22.55;  (3)  that  tha  defendants  would  and  did  pay 
r   the  automobile  tires  received  and  the  service  provided  by 
:ing  the  service  station  attendant  a  Phillips  Petroleum  Company 
idit  card,  for  which  the  attendant  would  and  did  extend  credit 
-  une  defendants  for  the  purchase  of  the  tires  and  service;  (4) 
lit  from  the  credit  card,  a  delivery  ticket,  also  knox-Tn  as  a 
:idit  slip,  would  be  and  was  prepared  and  would  be  and  was  signed 
^defendant  Windom  with  the  name  "J.  Box"  as  the  customer-obligor 


on  the  invoice,  also  known  as  the  credit  slip;  (5)  that  the 
credit  card  would  be  and  was  representative  of  an  account  of 

:iied  Oklahoma  Corporation,  which  credit  card  would  be  and 
was  used  by  the  defendant  without  the  knowledge,  without  the 
consent  and  without  the  authorization  of  the  Allied  Oklahoma 
j Corporation;  (6)  that  the  aforesaid  invoice  also  known  as  a 
delivery  ticket  also  known  as  a  credit  slip  would  be  and  was 
forwarded  and  caused  to  be  forwarded  by  defendants  by  mail 
from  Las  Vegas,  Nevada,  to  Phillips  Petroleum  Company,  Inc., 
Kansas  City,  Missouri. 

Finally,  the  information  set  forth 
that  on  or  about  March  18,  1964,  at  Las  Vegas,  Nevada,  the 
defendants,  for  the  purpose  of  executing  the  scheme,  knowingly 
caused  to  be  placed  in  an  authorized  depository  for  mail 
matter,  in  the  District  of  Nevada,  a  letter  to  be  sent  and 
delivered  by  the  Post  Office  Department  according  to  the 
directions  thereon,  from  Saveway  Super  Stations,  Inc.,  Las 
Vegas,  Nevada,  to  Phillips  Petroleum  Company,  Inc.,  Kansas 
City,  Missouri. 
B.  THE  MOTION  TO  DISMISS: 

The  defendants  moved  for  the  dismissal 
of  the  information  on  the  ground  it  showed  on  its  face  that 
the  mailing  of  the  offensive  matter  was  after  the  fruition  and 


;ompletion  of  Che  alleged  fraudulent  scheme.   (T.  R.  Vol.  1, 
).  22)   The  motion  was  argued  to  the  court  (T.  R.  Vol.  2)  and 
lenied  by  the  Court  (T.  R.  Vol.  1,  p.  3,  Docket  Entry  for 
1/26/65). 

:.  THE  EVIDENCE: 

PHILIP  L.  COMB  testified  that  in  January 
f  1964  he  was  employed  as  the  vice-president  and  general  manager 
f  Allied  Oklahoma  Corporation  in  Sand  Springs,  Oklahoma.   As 
uch  official  he  had  the  use  of  a  credit  card  issued  to  Allied 
klahoma  Corporation  by  Phillips  Petroleum  Company.   He  lost 
he  credit  card  on  January  8,  1964,  and  notified  Phillips 
etroleum  Company  of  the  loss.   (T.  R. ,  Vol.  3,  pp.  12,  13) 
e  further  testified  that  he  had  never  been  in  Las  Vegas  before 
his  trial;  that  he  did  not  know  the  defendants  and  had  not 
uthorized  anyone  named  Charles  Cornet,  Rex  Stidham  Windom, 
r  J.  Box  to  use  his  credit  card  (T.  R.,  Vol.  3,  p.  14)  and 
hat  he  did  not  drive  a  Lincoln  Contintental  automobile  and 
ad  not  purchased  tires  for  a  Lincoln  Contintental  automobile 
t  a  Phillips  66  Service  Station  in  Las  Vegas  on  March  12,  1964. 
r.  R.  Vol.  3,  p.  15) 

WILBERT  EUGENE  ANDERSON  testified  that 
::i  March  of  1964  he  was  employed  as  a  station  attendant  at 
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Phillips  Station  Number  15  in  Las  Vegas,  Nevada.   He  got  a 

•^hone  call  in  the  evening  from  a  caller  who  wanted  to  know  if 

he  had  a  900-14  tire.   He  advised  the  caller  the  station  had 

such  tires  and  a  little  while  later  a  green  1956  or  1957 

Plymouth  drove  into  the  station.   There  were  two  men  in  the 

The  driver  of  the  car  was  defendant  Cornet.   The  driver 

asked  the  attc^.v.....^  lor  the  tires  and  the  attendant  told  them 

he  had  them.   (T.  R.  Vol.  3,  pp.  19-21)   The  attendant  testified 

that  he  recognized  the  defendant  Cornet  as  the  driver  of  the 

car,  and  he  believed  he  recognized  he  defendant  Windom  as  the 

passenger  in  the  car.   (T.  R.  Vol.  3,  p.  21)   The  driver  of  the 

car  told  the  witness  it  was  a  credit  card  purchase  and  the 

other  man  passed  the  credit  card  across  to  the  driver  who  gave 

it  to  the  attendant.  (T.  R.  Vol.  3,  p.  22)   The  attendant  took 

the  credit  card  and  checked  it  against  the  station's  "hot  list" 

Df  stolen  or  expired  credit  cards.   This  credit  card  was  not  on 

the  hot  list.   The  two  men  left  in  the  Plymouth.   They  were 

gone  a  few  minutes  and  then  came  back  with  the  Plymouth  and 

another  car.   The  defendant  Cornet  was  driving  the  Plymouth. 

rhe  other  car  was  a  Lincoln.   It  was  a  pinkish  color,  but  the 

attendant  did  not  remember  the  year  of  its  make.   The  other 

.•nan  was  driving  the  Lincoln.   They  gave  a  work  order  as  to  what 

I 

they  wanted  done  and  left.   The  work  order  included  "a  lube 


job,  change  the  oil,  filters,  and  the  tires."  (^ .    R.  Vol.  3, 
pp.  23-24)   The  tires  were  premium  action  tread  white  sidewall 
tires.   The  attendant  (with  the  assistance  of  another  attendant, 
John  Loveland)  installed  three  tires  on  the  Lincoln,  lubcd  it, 
changed  the  oil  and  filters.   That  took  about  two  and  a  half 
hours  and  then  the  men  came  back  to  get  the  Lincoln  and  the 
attendant  put  gas  in  the  Lincoln  and  he  thinks,  also,  in  the 
Plymouth.   (T.  R.  Vol.  3,  pp.  24-25)   The  attendants  took  care 
of  the  paper  work  of  making  out  the  credit  card  invoices,  the 
work  order  slip  and  tallying  it  up.   The  defendant  Cornet 
gave  the  attendant  the  credit  card  but  the  attendant  believed 
that  the  defendant  Cornet  had  received  the  credit  card  from 
the  other  man.   (T.  R.  Vol.  3,  p.  25)    The  tires  were  mounted 
on  the  two  front  wheels  and  the  left  rear  wheel.   (T.  R.  Vol.  3, 
pp.  25-26)   The  attendant  made  out  two  credit  slips.   The 
delivery  tickets  were  signed  in  the  presence  of  this  attendant 
and  when  asked  which  individual  signed  them,  he  testified  "I 
believe  it  was  the  other  man,  the  one  on  the  far  end."   (T.  R. 
Vol.  3,  p.  27)   The  men  didn't  want  a  tire  guarantee  (T.  R.  Vol.  3, 
p.  28) .   The  attendant  thought  the  other  attendant  (John)  had 
put  a  service  sticker  on  the  car.  (T.  R.  Vol.  3,  p.  28) 
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n  March  18,  1964,  this  attendant  gave  a  statement  to  the  Federal 
ureau  of  Investigation  regarding  the  transaction.  (^ .    R.  Vol.  3, 
.  31)   The  attendant  testified  as  to  what  he  customarily  did 
ich  the  signed  cards:   "...  on  the  evening  shift,  when  you 
neck  out,  you  just  put  it  with  the  inventory  slip,  the  station 
nventory  slip,  and  you  put  it  in  the  drawer  and  the  manager  of 
le  station,  he  turns  them  into  the  office."   (T.  R.  Vol.  3, 
53) 

JOHN  S.  LOVELAND:   He  testified  that  he  was 
Lso  employed  as  a  station  attendant  at  the  Phillips  66  station 
1  the  night  in  question.   (T.  R.  Vol.  3,  p.  64)   He  testified 
le  defendants  came  into  the  station  for  some  tires  and  complete 
jrvice  on  their  car.   (T.  R.  Vol.  3,  p.  65)   They  came  in  to- 
other in  a  1956  Plymouth.   It  was  two-tone  but  he  did  not  recall 
le  color.   Wilbur  Anderson,  the  other  attendant,  was  at  the 
ation.   Loveland  went  out  to  the  car  to  see  what  they  wanted. 
key  wanted  to  talk  to  the  other  attendant  so  the  other  attendant 
ime  out  and  they  had  this  credit  card  and  they  wanted  to  know 
f  it  was  good,  so  the  two  attendants  went  in  the  station  and 
necked  it  out  on  the  hot  list.   (T.  R.  Vol.  3,  p.  66)   Tne 
i^fendant  Cornet  was  driving  the  Plymouth  and  it  was  the  defendant 
iDrnet  who  produced  the  credit  card.   After  being  notified  the 
credit  card  was  9;ood  the  two  men  left.   Later  they  came  back  in 


Plymouth  and  the  car  that  the  tires  were  later  put  on.   It 
■as  a  big  brown  car.   (T.  R.  Vol.  3,  p.  68)   This  attendant  did 
ot   see  anyone  sign  the  credit  card  tickets  and  didn't  know  who 
igned  them.   (T.  R.  Vol.  3,  p.  70)   This  attendant  said  he 
believed"  it  was  the  defendant  Windom  who  told  him  he  wouldn't 
eed  a  service  sticker  and  not  to  take  time  to  put  one  on. 
T.  R.  Vol.  3,  p.  71)   After  further  examination  the  Government 
rought  out  that  when  this  witness  had  given  a  statement  to  the 
ederal  Bureau  of  Investigation  on  March  20,  1964,  the  witness 
ad  then  stated  that  it  was  the  defendant  Cornet  who  did  not 
ant  a  tire  guarantee  or  a  mileage  sticker  put  on  the  car. 
T.  R.  Vol.  3,  p.  79)   This  witness  had  been  interviev/ed  by 
he  FBI  at  his  home  on  the  day  before  the  statement  was  given, 
:arch  19,  1964.   (T.  R.  Vol.  3,  p.  94) 

CARL  LEE  BAILEY  testified  he  was  a  petroleum 
obber  for  Phillips  Petroleum  Company,  for  the  company  named 
aveway  Super  Service  Stations,  Incorporated.   (T.  R.  Vol.  3, 
■.  103)   It  was  the  practice  of  this  company  to  use  certain 
orms  for  the  reporting  of  credit  card  sales.   One  of  these 
orms  677(d),  marked  Government's  Exhibit  6,  showed  that  there 
'ere  two  credit  card  sales  on  March  12,  1964  for  zh^   credit  card 
lumber  in  question,  one  for  $165.73  and  the  other  for  $22.55. 
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jrhat  form  carried  a  total  figure  of  $325.52.   Another  form,  company 
[form  number  2275,  Government's  Exhibit  No.  7,  dated  March  20, 
;,  reflected  that  the  credit  card  sales  on  the  677(d)  form 
2   from  the  Phillips  66  Service  Station  in  question.   (T.  R. 
''ol.  3,  p.  109)   It  was  the  practice  of  the  station  manager  to 
:irepare  form  677(d)  the  day  following  the  sale.   He  did  not 
•repare  form  2275  on  any  particular  day,  but  they  were  usually 
repared  two  to  three  times  a  week.   (T.  R.  Vol.  3,  p.  109) 
fter  the  preparation  of  form  2275,  it  was  the  practice  of  the 
etroleum  jobber  company  to  take  credit,  for  the  total  amount 
gainst  any  money  that  the  jobber  might  owe  Phillips  Petroleum, 
hen  the  original  of  the  form  was  folded  around  the  credit  cards 
hemselves  and  they  were  mailed  to  the  Phillips  Petroleum  in 
ansas  City.   (T.  R.  Vol.  3,  p.  110)   Mr.  Bailey  also  produced 
pink  slip  numbered  004247  which  showed  that  on  March  24,  1964, 
he  man  who  actually  mailed  the  instruments  was  reimbursed  $16.10. 
T.  R.,  Vol.  3,  p.  110) 

CARL  EDWARD  JORDAN  testified  that  he  was 
ssistant  office  manager,  machine  division,  Phillips  Petroleum 
ompany,  and  was  in  charge  of  receiving  credit  card  invoices  and 
rieir  subsequent  billing  to  credit  card  customers.   (T.  R.  Vol.  3, 
.  Ill)   He  identified  Government's  Exhibit  Number  8  as  a  box 
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;iaving  his  name,  title  and  date  on  it;   "Carl  E.  Jordan, 
...distant  Office  Manager,  Machine  Division,  Phillips  Petroleum 
;ompany.  Credit  Card  Office,  Kansas  City,  Missouri,  March  26, 
.96A."  (^.    R.  Vol.  3,  p.  113)   He  first  saw  the  box  when  it 
las   emptied  out  of  a  mail  bag  on  the  company's  mail  sorting  table 

its  receiving  section  and  at  that  time  he  placed  his  initials 
n  the  box,  March  26,  1964,  and  at  the  same  time  he  placed  his 
linitials  and  the  date  March  26,  1964  on  delivery  tickets  from 
aveway  Service,  Incorporated,  in  Las  Vegas,  which  were  among 
he  items  contained  in  the  box.  (T.  R.  Vol.  3,  pp.  113-114) 
he  box  was  post  marked  in  Las  Vegas  on  March  23,  1964.   (T.  R. 
ol.  3,  p.  115)   This  witness  had  been  instructed  by  his  super- 
isor  to  turn  the  box  over  to  an  agent  from  the  FBI,  and  to 
dentify  the  fact  that  he  had  received  it,  he  placed  his  name 
n  it.   (T.  R.  Vol.  3,  p.  115)   This  witness  had  received  in- 
tructions  from  his  supervisor  or  his  superior  officer  to  return 
le   box  when  it  came  in  from  Las  Vegas  some  three  or  four  days 
3fore  the  time  it  was  received,  somewhere  around  the  20th. 
r.  R.  Vol.  3,  p.  116)   It  v/as  not  the  practice  of  the  Las  Vegas 
ffice  to  mail  the  forms  out  at  any  specific  time.   "...  they 
:ail  them  daily  or  weekly  or  whatever  they  feel  like.   There  is 
3  set  time  or  anything  that  they  have  to  mail  them."   (T.  R. 
31.  3,  p.  119) 
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JERRY  ASHER  STATMAM  testified  he  was  employed 
n  the  credit  card  office  of  Phillips  Petroleum  Company  in  Kansas 
ity,  Missouri.   (T.  R.  Vol.  3,  ^.  "'''-'^   'rhis  witness  produced 
form  numbered  689  which  he  designated  a  bad  debt  charge-off. 
I?  also  produced  some  invoices  and  from  these  records  testified 
hey  showed  a  bad  debt  loss  of  $316.60.   (T.  R.  Vol.  3,  p.  121) 
overnment's  Exhibits  9  and  10  were  delivery  tickets  numbered 
92509  and  892510  showing  two  charge  sales  from  Saveway  Station 
umber  15  on  March  12,  1964  --  three  tires  for  $165.73  and  a 
:soline  purchase,  motor  oil,  oil  filter,  lube,  air  filter  for 
Z2.55.   (T.  R.  Vol.  3,  p.  123)   The  witness  testified  neither 
:  these  charges  had  been  paid.   (T.  R.  Vol.  3,  p.  123)   The 
witness  testified  that  he  was  informed  on  March  18,  1964,  he 
p.s  informed  by  a  phone  call  from  Mr.  Smith,  an  FBI  agent  in 
Imsas  City,  that  the  credit  card  was  being  misused.   (T.  R. 
^)1.  3,  p.  127) 

EUGENE  LEE  DICKINSON  testified  he  lived  in 
C:lahoma  City  and  that  in  1963  he  owned  an  automobile  bearing 
Clahoma  License  Plate  No.  XW-7139  when  he  traded  it  off  on 
f:bruary  12,  1964  at  Raney's  Used  Car  Lot  in  Phoenix,  Arizona; 
t.at  the  defendant  Windom  was  present  at  the  car  lot  and  was 
Iving  part  of  the  time  in  an  old  house  back  of  the  garage. 
('.  R.  Vol.  3,  pp.  132,  133,  134,  135,  136) 
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ROY  REGER,  a  special  agent  of  the  Federal 
Bureau  of  Investigation,  testified  that  he  arrested  the  de- 
fendant Windom  on  March  20,  1964  (T.  R.  Vol.  3,  p.  143)  at 
Raney's  Used  Car  Lot  in  Phoenix,  Arizona.   At  the  time  of 
the  arrest  there  was  a  1961  Lincoln,  light  pink  sedan  parked 
on  the  used  car  lot.   The  arresting  officers  examined  the  Lincoln 
They  looked  for  a  service  sticker  but  were  unable  to  locate 
any  service  sticker  on  the  car.   They  noticed  three  tires  on 
the  car  which  appeared  to  be  practically  new,  two  on  the  front 
wheels  and  one  of  the  left  rear  wheel.   These  tires  were 
Phillips  66  tires  and  the  writing  on  these  tires  indicated 
that  they  were  premium  action  tread,  low  profile,  white  sidewall 
nylon  tubeless  four-ply  tires  and  the  size  was  900-950  by  14. 
The  tires  were  removed  from  the  car  and  placed  in  the  office 
of  the  FBI  in  Phoenix  and  at  the  time  of  the  trial  were  in 
Las  Vegas.   (T.  R.  144-146)   The  Lincoln  automobile  had 
Arizona  dealers  plate  number  7199  at  the  time  it  was  examined. 
This  officer  testified  that  at  the  time  of  his  arrest  the 
defendant  Windom  stated  "I  have  just  got  some  new  tires  for 
my  car."   (T.  R.  Vol.  3,  p.  148)   The  defendant  Windom  told 
the  officer  that  the  pink  Lincoln  which  he  was  examining  be- 
longed to  Mr.  Raney,  and  the  officer  further  testified  that 
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I   believed  someone  from  his  office  later  verified  the  fact  that 
le  automobile  did  belons  to  Mr.  Raney.   (T.  R.  Vol.  3,  p.  148) 
THE  MOTION  FOR  JUDGMENT  OF  ACQUITTAL: 

At  the  conclusion  of  the  testimony  of  the 
.cness  Roy  Reger,  the  Government  rested  and  the  defendants  moved 
i,r  judgment  of  acquittal  on  the  grounds,  among  others,  that  the 
:  idence  did  not  establish  a  scheme  to  defraud  of  which  any  use 
the  mails  was  an  integral  part  --  that  any  fraudulent  scheme 
s  complete  before  any  use  of  the  mails  occurred.   (T.  R.  Vol.  3, 
:ginning  at  p.  154)   The  motion  was  denied.   (T.  R.  Vol.  3,  p. 
12)  After  the  denial  of  this  motion  the  defendants  rested  their 
:se.   (T.  R.  Vol.  3,  p.  174) 
:  AUTHORITIES: 

The  case  of  Kann  v.  United  States,  supra,  held 
:at  where  persons  cashed  checks  and  received  the  money  which 
:2y  intended  to  receive  under  a  fraudulent  scheme,  the  fact  that 
:a  checks  were  forwarded  by  mail  from  the  local  bank  to  the 
lawee  bank  for  payment  by  the  drawer,  did  not  bring  the  fraudulent 
5heme  under  the  mail  fraud  statute.   The  court  said: 

"The  remaining  contention  is  that  the  checks  were 
not  mailed  in  the  execution  of,  or  for  the  purpose  of 
executing,  the  scheme.   The  check  delivered  to  the  five 
defendants  by  the  building  contractor  in  payment  for 
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timber  they  claimed  to  own  was  cashed  by  them  at  a 
local  bank  in  Elkton,  Maryland.   By  cashing  it  they 
received  the  moneys  it  was  intended  they  should  re- 
ceive under  the  scheme.   The  Elkton  bank  became  the 
owner  of  the  check.   The  same  is  true  of  the  bonus 
check  delivered  to  defendant  Willis  and  deposited 
and  credited  to  his  account.   The  banks  which  cashed 
or  credited  the  checks,  being  holders  in  due  course, 
were  entitled  to  collect  from  the  drawee  bank  in  each 
case  and  the  drawer  had  no  defense  to  payment.   The 
scheme  in  each  case  had  reached  fruition.   The  persons 
intended  to  receive  the  money  had  received  it  ir- 
revocably.  It  was  immaterial  to  them,  or  to  any  con- 
summation of  the  scheme,  how  the  bank  which  paid  or 
credited  the  check  would  collect  from  the  drawee  bank. 
It  cannot  be  said  that  the  mailings  in  question  were 
for  the  purpose  of  executing  the  scheme,  as  the  statute 
requires ." 
Bince  one  element  of  the  offense  defined  by  tine  mail  fraud 
statute  was  lacking,  that  the  mailing  must  be  for  the  purpose 
3f  executing  the  fraud,  the  judgment  of  conviction  was  reversed 
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In  Parr  v.  United  States,  supra,  the  defendant 
•mbers  of  a  school  board  were  charged  with  using  the  mails  to 
fraud  the  school  district.   Some  of  the  counts  related  to  use 
•  an  oil  company  credit  card  of  the-  District  to  procure  gasoline 
d  oil  for  the  personal  use  of  the  defendants  at  the  expense  of 
e  District.   The  convictions  of  the  defendants  were  reversed 
cause  the  mailings  relied  on  to  vest  federal  jurisdiction,  two 
voices  from  the  oil  company,  at  Houston,  Texas,  to  the  District, 
,  Benavides,  Texas,  and  the  check  in  payment  of  the  invoices 
•iled  from  the  District  to  the  Oil  Company,  were  not  done  in 
3Cution  of  the  fraudulent  scheme.   The  Court  said: 

"...  Here,  as  in  I<ann,  '(t)he  scheme  in  each  case 
had  reached  fruition'  when  Carrillo  and  Garza  received 
the  goods  and  services  complained  of.   'The  persons  in- 
tended to  receive  the  (goods  and  services)  had  received 
(them)  irrevocably.   It  was  immaterial  to  them,  or  to 
any  consummation  of  the  scheme,  how  the  (oil  company) 
XXX  would  collect  from  the  (Dis  trict) .   It  cannot  be 
said  that  the  mailings  in  question  were  for  the  purpose 
of  executing  the  scheme,  as  the  statute  requires.'  323 
U.  S.  at  page  94,  65  S.  Ct.  at  page  151"   (363  U.S.  at 
page  393,  80  S.Ct.  at  page  1184) 
^;  court  concluded: 

"...  the  showing,  however  convincing,  that  state 


crimes  of  misappropriation,  conversion,  embezzlement 
and  theft  were  committed  does  not  establish  the  federal 
crime  of  using  the  mails  to  defraud,  and,  under  our 
vaunted  legal  system,  no  man,  however  bad  his  behavior, 
may  be  convicted  of  a  crime  of  which  he  was  nor  charged, 
proven  and  found  guilty  in  accordance  with  due  process." 

Since  the  decision  in  Parr,  two  other  "credit 
:d  cases"  have  been  reported: 

Adams  v.  United  States,  CA  5th,  1963,  312  F.  2d  137;  and 
Kloian  v.  United  States,  CA  5th,  1965,  349  F.  2d  291. 

In  Adams  the  defendant  was  charged  with  using 
!  mails  to  defraud  the  Gulf  Oil  Company  and  one  William  Magie, 
!  holder  of  a  credit  card  of  that  oil  company.   It  was  proved 
It  the  defendant  used  Magie 's  credit  card  without  Magie 's 
:horization  for  several  months  during  which  time  he  made  some 
)  hundred  purchases  from  Gulf  distributors  in  several  states. 
;  cases  of  Kann  and  Parr  were  considered  by  the  court  and  held 
to  be  decisive  of  this  case  because  all  of  the  various  sales 
le  to  the  defendant  were  but  part  of  "one  unitary  scheme"  and 
t  "numerous  mailings  occurred  before  the  scheme,  taken  as  a 
'le,  was  consummated."   The  court  also  held  that  the  use  of 
'■   mails  to  forward  the  sales  slips  occasioned  a  delay  in  the 
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letection  of  the  defendant's  scheme  to  defraud,  w|-iich  permitted 
lim  to  expand  the  scope  of  his  operations. 

In  Kloian,   the  defendant  moved  for  post- 
:onviction  relief  on  the  ground  the  Information  charging  mail 
"raud  to  which  he  plead  guilty  did  not  charge  an  offense.   The 
.nformation  charged  that  the  defendant  made  two  separate  purchases 
rich  attendant  mailings,  and  that  the  period  of  the  purchases  was 
pread  over  a  period  of  approximately  two  weeks.   The  court  held 
he  case  came  under  the  ruling  of  Adams  and  upheld  the  conviction. 

The  United  States  Court  of  Appeals  for  the 
inth  Circuit  has  also  had  occasion  to  speak  on  the  issues  in- 
olved: 

In  Merrill  v.  United  States,  CA  9th,  1938, 
5  F.2d  669,  a  mail  fraud  conviction  was  reversed  where  the 
otters  relied  on  to  prove  use  of  the  mails  in  execution  of  the 
:aud  were  all  written  after  the  latest  allegedly  fraudulent  stock 
lie.   There  being  no  evidence  that  the  fraudulent  scheme  was 
:ill  in  existence  at  the  time  the  letters  were  delivered,  it 
oviously  could  not  be  said  that  the  letters  were  delivered  for 
le  purpose  of  executing  the  scheme.   The  court  also  held  that 
here   was  no  presumption  that  the  fraudulent  scheme  continued 
i'ter  the  stock  sale  ceased.   The  defendants  did  not  have  the 
hrden  of  proving  the  termination  of  the  scheme.    Instead,  the 
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burden  was  on  the  Government  to  prove  not  only  that  the  scheme 
had  once  existed,  but  that  it  was  still  in  existence  when  the 
indictment  letters  were  delivered. 

It  is  not  subject  to  dispute  under  the  fore- 
going authorities  that  under  the  mail  fraud  statute,  the  basis 
of  federal  jurisdiction,  and  the  gist  of  the  crime,  is  the  use 
of  the  postal  facilities  in  the  execution  of  or  the  attempted 
execution  of  a  fraudulent  scheme.   When  the  fraudulent  scheme 
charged  against  the  defendants  has  been  completed  and  the 
defendants  have  received  the  fruits  thereof  before  any  use  of  the 
inails  occurs,  as  this  Court  said  in  Merrill  v.  United  States, 
supra,  "it  obviously  cannot  be  said  that  the  letters  were  de- 
livered for  the  purpose  of  executing  the  scheme." 

The  only  basis  upon  which  the  conviction  of 
the  defendants  was  upheld  in  Adams  v.  United  States,  supra,  and 
Kloin  V.  United  States,  supra,  was  that  the  scheme  involved  a 


continuing  use  of  the  credit  card  over  an  extended  period  of 


time.   There  are  no  facts  in  evidence  in  the  present  case  which 
:an  be  looked  to  to  bring  this  prosecution  under  the  rule  of 
those  cases.   On  the  contrary,  the  fraudulent  scheme  charged  in 
the  information  and  the  evidence  relied  on  to  support  it  related 
to  a  single,  isolated  instance  of  the  obtaining  of  automobile 
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tires  and  service  to  an  automobile  through  the  unauthorized  use 
of  an  oil  company  credit  card.   The  property  and  services  were 
rendered  and  received  by  all  the  proof  at  Las  Vegas,  Nevada  on 
March  12,  196A.   No  use  of  the  mails  occurred  until  March  23, 
1964,  (T.  R.  Vol.  3,  pp.  115),  the  date  of  the  postmark  on  the 
nail  matter. 

By  the  date  of  March  23,  1964,  not  only  had 
:he  fraudulent  scheme  charged  been  fully  completed  for  eleven 
lays,  but  the  defendants  had  already  been  complained  against 
ind  had  been  arrested  on  March  20,  1964,  three  days  before  the 
ise  of  the  mails  occurred.   (See  the  Statement  of  the  Case) 

These  extraordinary  circumstances,  dealt 
'ith  in  detail  under  the  following  Point,  bring  out  the  hard 
ernel  of  truth  in  this  case,  that  the  use  of  the  mails  relied 
n  to  support  the  conviction  of  the  defendants  was  knowingly 
aused  by  the  Government  itself  for  the  purpose  of  federal 
rosecution. 

Finally,  it  should  be  noted  that  the 
ffense  of  obtaining  goods,  property,  services  or  anything  of 
alue  by  the  unauthorized  use  of  a  credit  card  is  one  which  is 
pecifically  defined  and  made  punishable  by  the  Law  of  Nevada 
ader  Chapter  83  of  the  Laws  of  1965,  amended  Chapter  205  of 
tie  Nevada  Revised  Statutes.   The  text  of  this  law  is  set  forth 
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in  Appendix  A  attached  hereto. 

POINT  TWO 
THERE  IS  NO  SUBSTANTIAL  EVIDENCE  THAT  THE  DEFENDANTS 
USED  THE  MAILS  OR  KNOWINGLY  CAUSED  THE  MAILS  TO  BE 
USED. 

A  USE  OF  THE  MAILS  MADE  AT  THE  DIRECTION  OF  AND  UNDER 
THE  SUPERVISION  OF  GOVERNMENT  AGENTS  IS  NOT  IMPUTABLE 
TO  THE  DEFENDANTS. 

INCIDENTAL  OR  COLLATERAL  USE  OF  THE  MAILS  MADE  BY 
OTHERS  THAN  THE  DEFENDANTS  WILL  NOT  SUPPORT  A  CON- 
VICTION OF  MAIL  FRAUD. 

The  chronology  of  events  in  this  prosecution 
is  extraordinary.   Probably  no  other  case  like  it  exists. 

On  March  12,  1964,  according  to  the  witnesses 
Anderson  and  Love  land,  the  station  attendants  at  a  Phillips  66 
Service  Station  in  Las  Vegas,  Nevada,  two  persons  obtained  auto- 
nobile  tires  and  service  from  the  station.   One  of  the  men  pro- 
duced an  oil  company  credit  card,  and  the  transaction  was  handled 
IS  a  credit  card  transaction.   The  credit  card  was  checked  by 
me   of  the  attendants  against  the  company's  "hot  list"  and  did 
lot  appear  thereon.   (The  testimony  of  these  witnesses  is  set 
corth  in  more  detail  and  with  references  to  pages  of  the  trans- 
cript of  record  under  Point  One  hereof) 

-30- 


On  March  18,  1964,  the  service  station  at- 
tendant Anderson  gave  a  written  statement  to  the  FBI  (T.  R. 
Vol.  3,  p.  31).   The  same  day,  March  18,  1964,  the  witness 
Scatham,  who  was  employed  in  the  credit  card  office  of  Phillips 
Petroleum  Company  in  Kansas  City,  Missouri,  was  informed  by  a 
phone  call  from  Mr.  Smith,  an  FBI  agent  in  Kansas  City,  that 
Che  credit  card  involved  in  the  transaction  was  being  misused. 
(T.  R.  Vol.  3,  p.  127) 

On  March  19,  1964,  the  witness  Love  land,  the 
Dther  service  station  attendant  was  interviewed  at  his  home  by 
:he  FBI,  and  on  the  following  day,  March  20,  1964,  Love  land  gave 
J  written  statement  to  the  FBI  (T.  R.  Vol.  3,  p.  79). 

On  March  20,  1964,  a  criminal  complaint  was  filed 
dth  the  United  States  Commissioner  for  the  District  of  Nevada 
charging  the  defendants  with  the  commission  of  the  crime  of 
Tail  fraud.   (T.  R.  Vol.  1,  pp.  7-10).   (The  allegations  of  the 
:omplaint  are  exactly  the  same  as  the  allegations  of  the  criminal 
.nformation  which  was  filed  on  May  1,  1964,  except  that  in  the 
riminal  inforgiation  the  value  of  the  service  for  the  automobile 
.5  alleged  to  be  approximately  $22.55)   It  was  charged  in  the 
omplaint  that: 

"7.   It  was  a  further  part  of  the  scheme  and 
artifice  to  defraud  that  on  or  about  March  18,  1964, 
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the  aforesaid  invoice  also  known  as  a  delivery 
ticket  also  known  as  a  credit  slip  would  be  and 
was  forwarded  and  caused  to  be  forwarded  by  de- 
fendants Windom  and  Cornet  by  mail  from  Las  Vegas, 
Nevada,  to  Phillips  Petroleum  Company,  Inc.,  Kansas 
City,  Missouri. 

8,   On  or  about  March  18,  1964,  at  Las  Vegas, 
Clark  County,  State  and  District  of  Nevada,  defendants 
Windom  and  Cornet,  for  the  purpose  of  executing  the 
aforesaid  scheme  and  artifice  to  defraud  and  attempting 
to  do  so,  knowingly  caused  to  be  placed  in  an  author- 
ized depository  for  mail  matter  in  the  District  of 
Nevada,  a  letter  to  be  sent  and  delivered  by  the 
Post  Office  Department  according  to  the  directions 
thereon  from  Saveway  Super  Stations,  Inc.,  Las  Vegas, 
Nevada,  to  Phillips  Petroleum  Company,  Inc.,  Kansas 
City,  Missouri."  (T.  R.  1,  p.  9-10) 

The  complainant,  Orville  F.  MtVay,  Special 
Agent  Federal  Bureau  of  Investigation,  set  forth  as  one  of  the 
matters  showing  probable  cause  the  following: 

"3.   Jack  Cason,  Saveway  Super  Stations,  Inc., 
Las  Vegas,  Nevada,  advised  said  credit  slips  re- 
flecting the  purchase  of  the  tires  and  services 
were  mailed  to  Phillips  Petroleum  Company,  Inc., 


Kansas  City,  Missouri,  on  or  about  March  18, 

1964."  (T.  R.  1,  p.  10) 

On  March  20,  1964,  the  defendant  Cornet  was 
arrested  in  Las  Vegas,  Nevada  and  his  bail  was  fixed  at  $5,000.00 
(T.  R.  Vol.  1,  p.  6) . 

On  March  20,  1964,  the  defendant  Cornet  was 
arrested  in  Phoenix,  Arizona  and  taken  before  the  United  States 
Commissioner  there  where  his  bail  was  fixed  at  $5,000.00.  (T.  R. 
Vol.  1,  p.  11) 

About  March  20,  1964,  the  witness  Carl  Edward 
Jordan,  assistant  office  manager,  machine  division,  Phillips 
Petroleum  Company  in  Kansas  City,  Missouri,  was  instructed  by 
his  supervisor  or  superior  officer  to  retain  mail  matter  when 
it  arrived  from  Las  Vegas,  Nevada.   (T.  R.  Vol.  3,  p.  116)   It 
was  not  the  practice  of  the  Las  Vegas  office  to  mail  the  forms 
out  at  any  specific  time;  "...  they  mail  them  daily  or 
weekly  or  whatever  they  feel  like.   There  is  no  set  time  or 
anything  that  they  have  to  mail  them."   (T.  R.  Vol.  3,  p.  119) 

On  March  24,  1964,  an  individual  who  pur- 
portedly mailed  the  matter  relied  on  was  reimbursed  $16.10 
according  to  the  testimony  of  the  witness  Carl  Lee  Bailey,  the 
Phillips  Petroleum  Company  jobber  for  Saveway  Super  Service 
Stations,  Incorporated.  (T.  R.  Vol.  3>  p.  110). 
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Mr.  Bailey  testified  that  after  the  service 
cation  attendants  collect  the  credit  card  slips  and  tally  them 
n  the  company's  form  677(d),  they  are  sent  to  the  office  of 
aveway,  then  they  are  listed  on  a  recap  sheet,  Saveway  takes 
redit  for  the  total  amount  against  any  money  it  might  owe  Phillips 
gtroleum,  then  the  form  with  the  credit  card  slips  is  mailed  to 
tiillips  Petroleum  in  Kansas  City.   (T.  r.  Vol.  3,  pp.  105,  110); 

On  March  26,  1964,  the  witness  Carl  Edward 
Drdan,  Phillips'  assistant  office  manager  in  the  machine 
iLvision,  received  and  marked  for  identification  a  box  addressed 
I)  him  and  bearing  a  postmark  in  Las  Vegas  on  March  23,  1964 
C,   R.  Vol.  3,  pp.  113-115)  which  box,  under  instructions  from 
tie  agent  from  the  FBI  he  dated  and  initialled  for  identification, 
('.  R.  Vol.  3,  p.  115)  and  then  opened  and  marked  the  credit 
:rd  slips  for  identification  as  directed  by  the  FBI  agent. 
('.  R.  Vol.  3,  p.  114-116) 

Finally,  the  witness  Strathan  testified  from 
:e  records  of  Phillips  Petroleum  that  the  charges  for  the  tires 
ad  automobile  service  had  not  been  paid  and  constituted  part 
3  a  total  bad  debt  loss  of  $316.60  on  form  number  689  designated 
ibad  debt  charge-off.  (T.  R.  Vol.  3,  pp.  121-123) 

The  foregoing  matters  of  record  establish 
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hat  the  mailing  relied  upon  was  directly  caused  by  agents  of 
he  United  States  Government  and  its  progress  was  superintended 
0  its  destination  where  an  agent  of  the  United  States  Government 
as  on  hand  to  specify  how  it  should  be  marked  for  identification 
nd  to  take  delivery  of  it.   The  mailing  relied  upon  to  convict 
hese  defendants  did  not  occur  until  three  days  after  the  de- 
andants  had  been  arrested  and  charged  with  the  crime  of  making 
tiat  mailing  1 

Agents  of  Saveway  15,  and  Phillips  Petroleum 
ompany,  knew,  as  early  as  March  18,  1964,  that  an  unauthorized 
i;e  had  been  made  of  the  credit  card. 

The  record  does  not  establish  where  the  re- 
i)onsibility  of  loss  nornally  falls  in  connection  with  unauthorized 
redit  card  sales.   Here,  as  always,  it  was  the  burden  of  the 
cvernment  to  prove  its  case  against  the  defendants. 

What  the  record  does  establish  is  that  an 
istance  of  misuse  of  a  credit  card  came  to  the  attention  of  the 
FI  and  its  agents,  who,  after  they  had  procured  the  arrest  of 
te  defendants,  then  effected  the  use  of  the  mails  in  order  to 
posecute  the  defendants. 

The  case  is  analogous  to  cases  of  entrapment 
W2re  an  over-zealous  agent  of  the  Government,  bent  on  bringing 
htTie  a  case  to  be  prosecuted,  will  himself  perform  an  act  which  is 


an  element  of  the  crime  and  without  which  the  crime  is  not 
:omplete.   This  occurred  in  the  case  of: 

DeMayo  v.  United  States.  CA  8th,  1929, 
32  F.2d  472.   The  defendant  was  convicted  of  conspiracy  and  of 
Introducing  intoxicating  liquor  into  Indian  Territory  in  Oklahoma, 
pne  Kelsey  was  a  feigned  conspirator,  who  was  acting  as  a  re- 
presentative and  agent  of  United  States  prohibition  officers. 
c  was  Kelsey  who  performed  the  vital  overt  acts  of  carrying  the 
iquor  into  the  Indian  Territory  on  Oklahoma.   The  court  held 
hat  Kelsey 's  acts  could  not  be  relied  on  as  overt  acts  to  make 
ut  a  case  of  conspiracy,  and  could  not  be  relied  on  to  prove  the 
ubstantive  crime.   The  court  said: 
I      "...  we  are  of  opinion  that  government  officers 

should  not  so  far  participate  as  themselves  to  perform 
unaided  by  any  of  the  conspirators  the  crucial  acts  of 
introducing  the  liquor  into  the  forbidden  territory. 
They  may  properly  afford  opportunity  to  those  suspected 
of  crime  to  commit  the  original  offense.   They  may  be 
participants  to  a  certain  extent,  but  they,  themselves, 
may  not  unaided,  as  in  this  case,  do  the  very  overt  act 
which  is  essential  to  the  consummation  of  the  offense 
charged." 
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The  court  quoted  with  approval  the  decision  in  State  v.  Jansen, 

22  Kan.  498: 

"The  act  of  a  detective  may,  perhaps,  not  be 
imputable  to  the  defendant,  as  there  is  a  want  of  a 
community  of  motive.   The  one  has  a  criminal  intent, 
while  the  other  is  seeking  the  discovery  and  punish- 
ment of  crime.   But  where  each  of  the  overt  acts  going 
to  make  up  the  crime  charged,  is  personally  done  by 
the  defendant,  and  with  criminal  intent,  his  guilt  is 
complete,  no  matter  what  motives  may  prompt  or  what 
acts  may  be  done  by  the  party  who  is  with  and  apparently 
assisting  him.   Counsel  have  cited  and  commented  upon 
several  cases  in  which  detectives  figured,  and  in  which 
the  defendants  were  adjudged  guiltless  of  the  crimes 
charged.   But  this  feature  distinguishes  them,  that 
some  act  essential  to  the  crime  charged,  was  in  fact 
done  by  the  detective,  and  not  by  the  defendant;  and 
this  act  not  being  imputable  to  the  defendant,  the 
latter 's  guilt  was  not  made  out.   Intent  alone  does  not 
make  crime.   The  intent  and  the  act  must  combine;  and 
all  the  elements  of  the  act  must  exist  and  be  imputable 
to  the  defendant." 
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See  also,  State  v.  Necly,  Montana,  1931,  300  P.  561;  People  v. 
Unzit,  Cal.  App.  1925,  233  P.  816. 

Another  instructive  case  is  that  of  United  States 
J.   Eman  Mfg.  Co. ,  Dist.  Ct.  Colo,  1920,  271  F.  353,  where  it  was 
leld  that  the  manufacturer  of  a  certain  medicinal  preparation 
lUeged  to  have  been  misbranded  could  not  be  convicted  of  shipping 
1  misbranded  article  in  interstate  commerce  where  the  only  shipment 
)f  such  character  shown  was  on  an  order  sent  from  another  state  for 
:he  purpose  of  entrapment  by  a  government  agent,  who  had  no  reason 
:o  suppose  the  defendant  had  ever  previously  made  such  a  shipment, 
:elying  on  the  case  of  Woo  Wai  v.  U.S.  ,  223  Fed.  412,  137  CCA  604, 
.mong  others,  the  court  held  in  the  interests  of  sound  public 
'olicy  the  defendant  should  not  be  convicted. 

As  was  said  in  the  cases  of: 

Butts  V.  United  States,  CA  8th,  1921,  273  F.  35;  and 

Newman  v.  United  States,  CA  4th,  1924,  299  F.  128, 
"The  first  duties  of  the  officers  of  the  law  are  to 
prevent,  not  to  punish,  crime.   It  is  not  their  duty  to 
incite  to  and  create  crime  for  the  sole  purpose  of  prose- 
cuting and  punishing  it." 

Proof  that  the  defendant  mailed,  or  directly 
aused  to  be  mailed,  the  objectionable  matter,  is  crucial  to 
rove  the  crime  of  mail  fraud  and  federal  jurisdiction  over  the 
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offense.   Mere  proof  that  a  letter  or  other  matter  was  received 
through  the  mail  is  not  proof  that  the  defendant  mailed  it.   This 
is  illustrated  in  the  case  of  Davis  v.  United  States,  CA  3rd, 
1933,  63  F.  2d  545.   There  the  defendant  made  out  a  false  financial 
statement  which  he  delivered  to  another.   The  person  who  received 
the  statement  was  to  show  it  to  his  employer  and  then  give  it  to 
a  certain  board  of  trade.   Contary  to  the  original  intention  of 
the  person  who  received  the  false  statement,  instead  of  personally 
delivering  it  to  the  board  of  trade,  he  mailed  it.   The  court 
held  this  was  not  sufficient  to  support  a  conviction  for  use  of 
the  mails  to  defraud  by  the  person  who  had  prepared  the  false 
statement: 

"Thus  the  sole  question  is  whether  that  was  enough 
evidence  on  which  to  submit  the  issue  of  mailing.   This 
court  in  Freeman  v.  United  States,  20  F.2d  748,  750, 
Berliner  v.  United  States,  41  F.2d  221,  22,  and  Cohen 
V.  United  States,  50  F.2d  819,  821,  ruled  in  effect  that 
the  charge  of  mailing,  an  essential  element  of  the 
offense,  particularly  important  because  it  is  also 
the  jurisdictional  element,  must  be  approved,  and 
that  a  letter  was  received  through  the  mail  by  one 
person  is  not  proof  that  it  had  been  mailed  by  the 
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defendant.   In  other  words,  to  justify  submission  of 
the  question  of  mailing  by  the  defendant  there  must  be 
evidence  of  that  fact,  direct  or  circumstantial." 
h   the  same  effect  see  United  States  v.  Dale.  230  F.  750,  Cal. 
915. 

It  is  respectfully  submitted  that  this  crucial 
roof  that  the  defendants  mailed  or  caused  to  be  mailed  the  matter 
:jlied  upon  is  not  present  in  this  case,  and  the  lower  court  erred 
1  refusing  the  defendants'  motions  for  acquittal  and  in  submitting 
lie  case  to  the  jury. 

The  error  in  submitting  the  case  to  the  jury 
AS   compounded  and  exaggerated  by  the  giving  by  the  Court  of  the 
iillowing  instruction: 

"You  will  note  that  the  information  charges 
that  as  a  part  of  the  scheme  and  artifice  to  defraud 
that  a  letter  was  caused  to  be  mailed  from  Las  Vegas, 
Nevada  to  Phillips  Petroleum  Company,  Kansas  City, 
Missouri,  on  or  about  the  18th  day  of  March,  1964. 
The  proof  in  this  case,  as  I  recall  it,  and  what  it 
actually  is,  of  course,  is  up  to  you,  was  that  it 
wasn't  a  letter  that  was  mailed,  but  it  was  a  box. 
I  instruct  you  that  this  is  immaterial  as  long  as 
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matter  than  can  be  mailed  was  mailed,  and  that 
the  mailing  did  not  happen  on  the  18th  of  :-larch, 
as  charged,  but  sometime  after  the  23rd,  between 
the  23rd  and  the  26th,  and  again  this  is  my  re- 
collection of  the  evidence,  and  the  final  determination 
is  up  to  you.   I  instruct  you  that  if  you  so  find 
that  there  axe  these  variances,  these  differences 
between  the  information  and  the  proof,  that  these  are 
immaterial  variances,  they  are  of  no  consequence  and 
should  not  cause  you  any  difficulty  during  your  de- 
liberations."  (T.  R.  Vol.  3,  p.  219) 

If  there  was  any  substantial  evidence  that 
;he  defendants  effected  the  use  of  the  mails  relied  on  for 
:onviction,  then  the  factual  determination  of  the  question 
Lay  within  the  province  of  the  jury.   It  is  respectfully 
submitted  that  the  effect  of  the  foregoing  instruction  was  to 
remove  that  crucial  factual  issue  from  the  consideration  of 
:he  jury.   The  giving  of  this  instruction  was  objected  to  by 
:he  defendants  in  the  following  language: 

"MR.  CLAIBORNE:   We  would  object  to  the  Court's 
giving  of  the  instruction  on  variance  as  to  the 
dates  between  March  18th  and  the  date  of  mailing, 
March  23rd,  because  the  date  of  the  mailing  is  the 
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essence  of  the  crime  of  mail  fraud.   The  variance 
of  the  date  was  known  to  the  Government  at  least 
by  the  time  the  information  was  filed,  and  misleads 
the  defendants  and  did  mislead  the  defendants  in 
their  defense  in  this  matter,  did  not  properly 
notify  them  of  the  charge,  or  any  matter  which 
would  enable  them  to  properly  defend  in  this  case. 
And  further,  that  the  instruction  is  not  the  law 
as  to  variance.   Variance  as  to  an  offense  of  a 
few  days  most  assuredly  is  of  no  concern,  yet  in  this 
matter,  it  is  inasmuch  as  the  defendants  were  arrested 
prior  to  the  mailing  of  the  objectionable  matter. 
That  is,  March  23rd,  1964,  and  the  variance  in  this 
regard  is  material.   Furthermore,  the  Court  in- 
structed the  jury  specifically  that  this  objectionable 
matter  that  was  mailed  on  March  23rd  should  not  give 
them  any  concern  in  their  deliberations  in  the  jury. 
Thusly,  the  Court  instructed  the  jury  to  the  effect 
that  they  could  disregard  this  variance  and  they  may 
also  take  into  consideration  a  variance  of  proof  on 
the  part  of  the  prosecution  in  their  deliberations 
and  considerations,  and  to  be  told  that  they  should 
pay  no  attention  to  it,  we  believe,  is  error.   (T.  R. 
Vol.  3,  pp.  227-228) 


THERE  WAS  NO  EVIDENCE  OF  SUBSTANCE  TO  CONNECT  THE 

DEFENDANTS  WITH  THE  PERPETRATION  OF  A  FRAUDULENT  SCHEME. 

The  defendants  respectfully  submit  that  there  was  no 
redible,  reliable  or  substantial  evidence  to  connect  them  with 
he  perpetration  of  the  fraud  in  the  unauthorized  use  of  a  credit 
ard  or  in  the  receipt  of  the  fruits  of  such  fraud. 

The  record  shows  that  three  automobile  tires  and  service 
D  an  automobile  by  unauthorized  use  of  an  oil  company  credit 
ird  were  obtained  from  a  Las  Vegas  service  station.   Beyond  that, 
,L1  that  is  shown  is  that  two  recalcitrant  witnesses,  who  were 
npeached  by  the  Government,  made  faulty  and  conflicting  identi- 
Lcation  of  one  of  the  defendants  as  having  been  present  at  the 
illing  station.   All  the  rest  of  the  testimony  which  can  be 
;)oked  to  to  support  the  conviction  is  circumstantial,  and  the 
(.rcumstances  relied  on,  under  the  authorities  hereinafter  set 
lirth,  are  more  consistent  with  innocence  than  they  are  with  guilt. 

The  evidence  which  tends  to  support  the  conviction  is 
Ireinafter  set  forth: 

The  witness  ANDERSON,  who  was  the  service  station  at- 
tndant  who  handled  the  credit  card  transaction,  was  asked  if 
^  recognized  either  of  the  defendants,  and  he  responded: 

"A.   Yes,  sir,  I  recognize  one  of  them. 
Q.   Which  one,  please? 
A.  The  one  on  the  right. 


correct? 

A.   Right. 

MR.  DE  FEO:   The  record  will  show  that  Mr.  Anderson 

is  indicating  Mr.  Charles  Cornet,  please. 

Q.   (By  Mr.  De  Feo)   Now,  do  you  recognize  either  of  the 

other  gentlemen  at  this  table? 

A.   (By  the  Witness)  I  believe  I  recognize  the  other  one, 

but  I  am  not  positive. 

Q.   l^ich  other  one  is  that? 

A.   The  one  on  the  far  end, 

MR.  DE  FEO:   The  record  will  indicate  that  he  is 

indicating  Mr.  Rex  Stidham  Windom. 

Q.   (By  Mr,  De  Feo)   Now,  you  say  you  believe  you  recognize 

him,  but  you  are  not  positive;  is  that  correct? 

A,   (By  the  witness)   That  is  correct,  sir."   (T,  R.  Vol.  3, 

p.  21), 

The  witness  ANDERSON  testified  that  the  defendant  Cornet 
^as  driving  the  Plymouth,   Cornet  wanted  to  know  if  the  witness 
lad  any  tires  and  the  witness  told  Cornet  he  did,  and  Cornet 
:old  the  witness  it  was  a  credit  card  purchase  and  the  "other 
nan"  passed  the  credit  card  across  to  the  driver  who  handed  it 
:o  the  witness  (T.  R.  Vol,  3,  p.  22),   Anderson  checked  the  credit 
:ard  against  the  station's  "hot  list"  and  then  the  two  men  left, 
ihey  were  gone  a  few  minutes  and  then  came  back  ^>n.th  another 
:ar— the  Plymouth  and  another  car.  Mr.  Cornet  was  driving  the 
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lymouth.   The  other  car  was  a  Lincoln  (T.  R.  Vol.  3,  p.  23). 
he  witness  said  the  Lincoln  was  "pinkish"  but  he  didn't  know 
he  year  of  its  make.   "The  other  man"  was  driving  it.   The 
ires  which  were  installed  on  the  Lincoln  were  "just  premium 
ccion  tread,  whitewall."   (T.  R.  Vol.  3,  p.  24).    The  witness 
believed"  the  tires  were  installed  on  the  two  front  wheels 
nd  the  left  rear  wheel  (To  R.  Vol.  3,  p.  25-26).   The  witness 
as  asked  which  individual  signed  the  credit  card  slips.   He 
3Sponded:   "I  believe  it  was  the  other  man,  the  one  on  the 
]r  end."   (T.  R.  Vol.  3,  p.  27) 

^t  this  juncture,  the  Court  itself  commented:   "I  don't  know 
nether  you  are  makin.*^  a  very  ^ood  record  of  identification. ") 

The  Government  attorney  made  another  effort  to  establish 
tie  identity  of  the  person  who  signed  the  credit  card  slips: 

"Q.   Now,  you  stated  that  the  signature  'J.  Box'  appearing 
c  that  card  is  not  in  your  handwriting;  is  that  correct? 
A.  That's  right,  sir,  it  isn't, 

Q.   IThich  individual  do  you  believe  placed  it  thereon? 

A.   I  believe  the  man  on  the  far  end."   (To  R.  Vol.  3,  p.  28) 

The  Government  made  a  still  further  attempt  to  establish 
te  identity  of  the  person  who  was  driving  the  Lincoln  automobile, 
r  do  this,  he  had  to  resort  to  a  written  statement  made  by  an 
FI  agent  and  signed  by  the  witness  ANDERSON,   Over  the  objection 
0  the  defendants,  the  Government  was  allowed  to  read  a  portion 
0  the  statement  as  follows: 


-45- 


"Both  men  left  in  the  Plymouth  and  returned  in 
about  twenty  minutes.   The  same  man,  whom  I  will  refer 
to  as  number  1,  was  driving  the  Plymouth  again.   The 
other  man,  whom  I  will  refer  to  (interruption  by  the 
Court)   The  other  man,  whom  I  will  refer  to  as  number  2, 
was  driving  a  late  model  Lincoln  Continental,  probably 
a  1961  or  1962  model.   It  was  a  hardtop  car  and  was  what 
I  call  sandy  pink  in  color."   (T.  R.  Vol.  3,  pp.  36-37) 

Still  struggling  to  establish  identification,  the 
rosecutor  once  again  tried  to  get  the  witness  to  identify 
ne  defendant  Windom: 

"Q.   (By  Mr.  De  Feo)   Now,  Mr.  Anderson,  I'd  like  to 
ask  you  again  with  regard  to  the  identification  of  the 
Defendants  in  this  case,  whether  you  are  sure  that 
Mr.  Windom,  the  gentleman  at  the  end  of  counsel  table, 
was  one  of  the  gentlemen  who  came  into  the  station  that 
night , 

A,   (By  the  witness)   I  wasn't  sure,  no  sir."   (T.  R. 
Vol.  3,  p.  37) 

On  cross  examination  the  witness  said  he  did  not  recall 
5>ecifically  saying  to  the  FBI  agent  that  the  automobile  was 
robably  a  1960  or  *  61  model  Lincoln  (T.  Ro  Vol.  3,  pp.  38-39) 
lie  witness  further  stated  that  he  was  not  positive  who  signed 
tie  credit  card  slips — that  it  could  have  been  either  one  of 
tiose  individuals  (T.  R.  Vol.  3,  p.  41);  that  he  was  not  sure 
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;ao  the  number  2  man  was,  and  never  was,  and  that  he  had  so 
nformed  the  FBI  a^ent  who  took  the  statement  (T.  R.  Vol.  3, 
I,  42).   The  tires  all  had  a  serial  number,  but  the  attendant 
id  not  make  a  note  of  what  those  serial  numbers  were  (T.  R. 
ol.  3,  pp.  47-48). 

The  Government  moved  to  re-open  direct  questioning  and 
hen  asked  the  witness  who  wrote  do\^m  the  license  number 
Oklahoma  Xl*?  7139"  on  the  credit  card  slips.   The  witness 
aid  he  had  written  it  and  had  gotten  the  information  from 
ooking  at  the  rear  of  the  car  (T.  R.  Vol.  3,  p.  58), 

Next,  on  redirect  examination,  this  witness  testified 
lat  his  best  recollection  was  that  the  "number  2  man"  was  the 
m  who  came  into  the  station  and  signed  the  credit  card  slips. 
C.  R.  Vol.  3,  p.  59). 

On  recross  examination  the  witness  testified  that  he 
(Id  not  fill  in  the  year  of  the  license  plate  on  the  credit 
.'.ip — that  it  was  his  practice  never  to  fill  in  the  year-- 
ad  that  he  had  not  looked  to  see  what  the  year  was.   (T, 
I,  Vol.  3,  p.  60) 

The  witness  LOVELAND,  the  other  service  station  attendant, 
testified  that  he  recognized  the  defendants.   (T.  R.  Vol.  3, 
I  65)  He  testified  that  the  defendant  Cornet  produced  the 
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credit  card,  but  the  witness  didn't  see  where  it  came  from 
(T.  R.  Vol.  3,  p.  67).  This  witness  said  the  tires  were 
installed  on  a  big,  brown  car  (T.  R.  Vol.  3,  p.  68).   Throughout 
this  witness's  testimony  he  said  he  did  not  see  who  signed 
the  credit  card  slips  and  did  not  know. 

Over  the  objection  of  defendants,  this  witness,  who  had  rc" 
read  ihc  statement  he  gave  to  the  FBI  the  day  before  giving  his 
testimony,  was  allowed  to  read  it  again,  in  order  to  "refresh 

lis  memory"  about  what  kind  of  a  car  it  was  that  the  tires 

1 

vere  installed  on.  Then  he  "recalled"  that  the  car  was  a 
.incoln,  but  he  still  testified  that  it  was  "dark  brown"  in 
:olor.   (T.  R.  Vol.  3,  p.  77) 

This  witness  testified  that  he  was  sure  he  recalled 
/hich  of  the  two  men  had  told  him  they  wouldn't  need  a  service 
;ticker  and  that  it  was  the  defendant  V/indom.  He  said  he 
lidn't  know  which  one  said  they  wouldn't  need  a  tire  guarantee 
T,  R,  Vol.  3,  p.  75).  The  witness  was  allowed  to  "refresh  his 
lemory"  by  again  reading  the  statement  he  had  given  to  the  FBI, 
'ver  the  defendants'  objections,  and  then  the  witness  testified 
hat  he  saw  what  was  in  the  statement,  but  "as  I  told  you,  just 

few  minutes  ago,  I  don't  know  which  one"  told  him  about  not 
eeding  the  tire  guarantee  (T.  R.  Vol.  3,  p.  78). 

The  Government  was  then  allowed  to  read  into  evidence 
be  following  portions  of  the  statement  "as  evidence  of  a 
ast  recollection  recorded,"  over  the  objection  of  the 
efendants: 


"I  do  not  recall  the  exact  name  of  the  tires  but 
they  wore  Phillips  brand  tiros  and  had  whito  sidawalls 
and  were  expensive  tires.  They  were  of  the  size 
usually  placed  on  a  Lincoln  automobile. 

"As  I  recall,  the  number  1  man  did  not  want  a  tire 
..  r.rantee  nor  did  he  want  a  mileage  sticker  put  on  the 
car."   (T.  R.  Vol.  3,  p.  79). 

The  witness  then  testified  that  the  man  he  had  referred 
0  as  the  "number  1  man"  was  the  defendant  Comet.   (T.  R, 
ol.  3,  p.  80) 

Counsel  for  defendants  moved  that  the  statement  read 
nto  evidence  be  stricken  on  the  ground  the  Government  had 
2en  allov/ed  to  impeach  its  o\-m   witness.  This  motion  was 
(2nied.   (T.  R.  Vol.  3,  p.  80) 

On  cross  examirrtion  the  witness  testified  that  he  didn't 
how  for  sure  but  he  recalled  that  two  tires  were  mounted 
ci  the  driver's  side  and  one  was  mounted  on  the  other  side 
(.  R.  Vol.  3,  pp.  88-89). 

The  witness  DICKINSON  testified  that  in  1963  he  owned  a 
'5  Lincoln  four-door  automobile  with  Oklahoma  license  plate 
nmber  XW-7139   (T.  R.  Volo  3,  p.  132).   He  traded  this 
atomobile  on  February  12,  1964,  to  a  used  car  lot  v/hich  he 
ientified  as  "Rakin  Brothers  Used  Car  Lot."   (T.  Ro  Vol.  3, 
P  134) c  The  prosecutor  then  continued  to  question  him 
abut  "Raney"  Brothers,  located  in  Phoenix,  Arizona  (Tc  Ro 


Vol.  3,  p.  134).   This  witness  testified  that  he  saw  the 
defendant  Windom  around  the  car  lot  where  he  traded  off  his  car, 
(T.  R.  Vol.  3,  p.  135)   He  testified  that  he  worked  a  brief 
time  at  this  car  lot  and  observed  the  defendant  Windom  "staying 
around  there  in  the  back  of  the  garage,  back  there,  kind  of  a 
real  old  house,  part  time."   (T.  R.  Vol.  3,  p.  136)   This 
witness  testified  on  cross  examination  that  the  owner  of  Raney 
Motors  was  Jack  Raney  and  that  he  didn't  know  what  Mr.  Windom 
was  doing  at  the  car  lot.   (T.  R.  Vol.  3,  pp.  139-140) 

Finally,  the  witness,  REGER,  special  agent 
for  the  FBI  testified  to  arresting  the  defendant  Windom  at 
Raney 's  Used  Car  Lot  in  Phoenix,  Arizona.   He  testified  that 
at  the  time  of  the  arrest  a  1961  Lincoln,  light  pink  sedan 
was  parked  on  the  used  car  lot.   Defendant  Windom,  upon  inquiry 
by  the  officers,  told  them  that  the  manager  of  the  car  lot  was 
out  of  town  and  that  Mr.  Windom  was  running  the  car  lot.   The 
officers  asked  defendant  Windom  if  they  could  examine  the 
Lincoln  automobile.   Defendant  Windom  said  he  had  no  objection. 
(T.  R.  Vol.  3,  p.  144)   Defendant  Windom  was  also  reported  by 
the  officer  to  have  volunteered  the  statement  that  he  had 
just  gotten  some  new  tires  for  his  car.   (T.  R.  Vol.  3,  pp. 
144-145)   The  officers  examined  the  Lincoln  looking  for  a 
service  sticker,  but  were  unable  to  locate  any  service  sticker 

-50- 


on  the  car.   They  saw  three  practically  new  Phillips  66  tires 
on  the  Lincoln,  and  the  writing  on  the  tires  indicated  that 
they  were  premium  action  tread,  low  profile,  white  sidcwall 
nylon  tubeless  four-ply  tires  and  the  size  was  900-950  by  14. 
(T.  R.  Vol.  3,  p.  145)   After  defendant  Windom  had  been  taken 
CO  the  Marshal's  office,  he  said  the  Lincoln  which  the  officers 
had  seen  on  the  lot  had  been  signed  over  by  him,  the  title  had 
been  signed  over  by  him  to  Mr.  Raney  prior  to  his  most  recent 
trip  to  Las  Vegas,  Nevada.  (^ .    R.  Vol.  3,  p.  145) 

On  cross  examination  it  was  brought  out  that 
when  Mr.  Windom  stated  "I  have  just  got  some  new  tires  for  my 
:ar"  he  didn't  point  at  the  Lincoln  and  he  didn't  tell  the 
officers  what  automobile  he  had  reference  to.   Someone  from 
:he  FBI  office  did  verify  the  fact  that  the  automobile  did  be- 
Long  to  Mr.  Raney.   The  Lincoln  had  Arizona  dealers  license  plate 
lumber  7199.   (T.  R.  Vol.  3,  p.  148-149) 

The  foregoing  recitation  of  the  of  the 
estimony  is  somewhat  lengthy,  but  every  effort  has  been  made 
0  extract  from  the  record  everything  that  the  Government  can 
ely  upon  to  support  the  conviction. 

When  this  evidence  is  sifted  down,  all  that 
emains  is  partial  and  contradictory  identification  of  the 
efendant  Cornet  having  been  at  the  service  station.   A  great 
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iffort  was  made  by  the  Government  to  identify  the  defendants, 
van  to  the  extent  that  the  Government  was  allowed  to  impeach 
oth  of  the  service  station  attendants  on  the  basis  of  statements 
Titten  out  by  FBI  agents  and  signed  by  these  witnesses. 

A   great  effort  was  also  made,  without  success, 

0  connect  the  defendant  Cornet  with  a  pink  Lincoln  Continental 
ucomobile  and  the  circumstance  that  there  was  a  pink  Lincoln  at 
he  used  car  lot  where  the  defendant  was  arrested  which  had  three 
hillips  66  tires  on  it. 

Despite  all  this  effort,  however,  we  are  dealing 
are  with  a  case  in  which  there  were  multiple  means  of  establishing 
dentity  of  the  perpetrators  of  the  fraud  at  the  disposal  of  the 
Dvernment.   The  means  of  identification  by  fingerprints  on  the 
ucial  credit  card  slips  (and  it  appeared  this  means  was  un- 
itisfactorily  employed,  since  the  exhibits  were  blurred  and  the 
JStimony  was  that  they  were  not  blurred  when  they  were  received 

1  Kansas  City  (T.  R.  Vol.  3,  p.  118) ;  the  means  of  indentif ication 
r  handwriting  analysis  to  show  who  wrote  the  name  "J.  Box"; 
itablishing  the  tires  en  the  Lincoln  Continental  were  those  sold 

:'  Saveway  Station  15  by  use  of  the  serial  number  on  the  tires; 
:id  finally,  establishing  who  owned  the  Lincoln  at  the  time  of 
:ie  occurrence  charged,  although  here  again  it  appears  this  would 
*t  have  helped  the  Government,  as  the  investigation  officer  Reger 
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:estified  someone  at  his  office  verified  the  fact  that  a  Mr. 
laney  owned  the  automobile  at  the  time  of  the  arrest. 

The  defendants  respectfully  submit  that  the 
oregoing  evidence  simply  does  not  constitute  substantial  proof 
dentifying  the  defendants  as  the  perpetrators  of  the  acts  charged, 
nd  the  lower  court  erred  in  refusing  to  grant  the  defendants' 
lOwion  for  acquittal  and  in  refusing  to  grant  the  defendants' 
otion  for  a  new  trial. 

The  following  cases  are  comparable  to  the 
ase  on  this  appeal.   While  each  case  must  turn  on  its  own  facts, 
he  failure  of  the  witnesses  to  make  credible  identification  of 
he  defendants  as  to  the  persons  at  the  service  station,  and  the 
ciadequacy  of  the  circumstantial  proof  relied  on  to  trace  the 
ruits  of  the  fraud  into  the  hands  of  the  defendant,  come  clearly 
iLthin  the  rules  of  these  cases  and  require  the  reversal  of  the 
onvictions  of  the  defendants. 

People  v.  Widmayer,  1948,  402  111.  143,  83  N.E.  2d  285; 

Johnson  v.  State,  Tex.  Crim.  App. ,  1950,  235  S.W.2d  180; 

State  V.  Bradley,  1954,  267  Wis.  87,  64  N.W.2d  187; 

State  v.  Hampton,  Mo.  1955,  275  S.W.2d356. 
POINT  FOUR 

BY  REASON  OF  THE  MISCONDUCT  OF  THE  UNITED  STATES 

ATTORNEY  IN  THE  MAKING  OF  HIS  CLOSING  ARGUMENT  TO 

THE  JURY,  THE  COURTS  REFUSAL  TO  DECLARE  A  MISTRIAL, 


AND  BY  REASON  OF  THE  REFUSAL  OF  THE  LOWER  COURT  TO 
INSTRUCT  THE  JURY  IN  ACCORDANCE  WITH  DEFENDANTS' 
REQUESTED  INSTRUCTION  NO. 8,  THE  DEFENDANTS  ARE  EN- 
TITLED TO  A  NEW  TRIAL. 

During  the  closing  argument  of  the  Government, 
it  was  several  times  objected  that  the  Government's  attorney 
argued  to  the  Jury  matters  which  were  not  in  evidence  or  mis- 
stated the  evidence  to  the  jury: 

Specifically,  the  United  States  Attorney 

argued  to  the  jury  facts  not  in  evidence  that  the  Government's 

V 

handwriting  expert  couldn't  possibly  say  that  defendant  Windom 

wrote  the  signature  "J.  Box"  because  only  four  letters  appear 
in  the  signature.   (T.  ..  Vol.  3,  p.  198-199)   There  was  no 
testimony  whatever  to  support  this  statement.   Secondly,  the 
United  States  Attorney  stated  in  his  argument  that  no  finger- 
prints would  appear  on  the  credit  card  slip  because  of  the  manner 
in  which  the  slip  would  be  handed  to  the  customer.  (T.  R.  Vol.  3, 
p.  200)   Next,  the  United  States  Attorney  challenged  the 
"seriousness"  of  the  contentions  of  the  defense  on  the  ground 
Che  two  exhibits  consisting  of  signatures  of  the  name  "J.  Box" 
i^ere  taken  from  each  of  the  service  station  attendants  while 
they  were  on  the  stand,  and  the  defendants  rested  without  putting 
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:hese  exhibits  in  evidence.   (T.  R.  Vol.  3,  p.  201)   Next,  Che 
jury  was  told  that  if  the  defense  was  serious  in  its  contention 
:oncernin3  the  fact  the  serial  numbers  of  the  tires  were  not 
)laccd  in  evidence,  that  counsel  for  the  defendants  could  have 
lemanded  from  the  witness  Bailey,  or  the  FBI  agent  the  serial 
lumbers  in  question.   (T.  R.  Vol.  3,  p.  203) 

At  the  conclusion  of  this  closing  argument, 
,he  prosecutor  finally  stated  "(This  case)  was  brought  because 
he  Government  honestly  believes  the  defendants  are  guilty  and 
eserved  to  be  punished  .  .  ."   (T.  R.  Vol.  3,  p.  206) 

At  the  end  of  the  argument  the  defendants 
Dved  for  a  mistrial  on  the  ground  of  misconduct  on  the  part  of 
(le  United  States  Attorney  in  his  argument.   (T.  R.  Vol.  3,  p. 
;)6)  The  motion  was  denied. 

The  closing  argument  is  of  such  a  length 
:at  it  cannot  be  set  forth  herein,  hue  uae  defendants  respectfully 
rquest  that  the  members  of  this  court  read  the  same  in  its 
itirety,  together  with  the  record  of  objections  and  argument 
lie   by  the  defendants  before  the  lower  court  at  the  time  of 
;lal  and  on  argument  of  their  motion  for  a  new  trial.  (T.R.Vol.4) 

Following  the  argument,  the  defendants  sub- 
'^:ted  their  proposed  instruction  No.  8  to  the  Court: 

"You  are  instructed  that  you  may  have  the  testimony 
of  any  witness  read  to  you  upon  your  request,  if  there 


is  conflict  in  your  minds  as  Co  what  any  witness  may 
have  testified  to  during  the  trial." 
instruction  was  refused  by  the  court  which  stated: 

"THE  COURT:   I  have  rejected  Defendants'  pro- 
posed Instruction  8,  first,  because  it  is  presented 
too  late,  presented  for  the  first  time  after  the 
close  of  argument,  and  secondly  because  I  think  it 
would  tend  to  encourage  the  jury  to  ask  that  certain 
testimony  be  read  back." 
"le  defendants  made  the  following  objection  to  the  refusal  of 
ie  court  to  give  proposed  Instruction  No.  8: 

"We  object  to  the  Court's  failure  to  give 
Instruction  Number  8  on  the  following  grounds:   The 
United  States  Attorney  has  flagrantly  inter.-ionally 
and  with  total  disregard  of  the  constitutional  rights 
of  these  Defendants,  misquoted  the  evidence,  not  un- 
intentionally, and  not  by  error  or  oversight,  on  three 
separate  occasions.   This  we  maintain  was,  as  I  said, 
not  unintentional  or  not  just  error  on  his  part,  but 
a  deliberate  calculated  planned  attempt  on  his  part 
to  misquote  evidence  to  the  prejudiced  of  these  De- 
fendants, which  we  think  is  reprehensible.   We  think 
it  is  not  only  grounds  for  a  mistrial  of  this  matter, 
we  think  this  jury  should  have  been  instructed  and  this 


Instruction  Number  8  given,  instructing  them  that  they  have 
the  right  to  have  any  testimony  where  there  was  a  conflict  in 
their  minds  as  to  what  the  witness  said  read  back  to  them.   In 
chis  case  it  is  a  necessity,  because  they  still  do  not  know, 
as  they  sit  there  in  the  jury  box,  who  was  telling  the  truth. 
They  may  believe  every  word  that  Mr.  De  Feo  said  in  his  mis- 
quotation of  the  evidence,  and  accept  his  word  because  he  is 
an  officer  of  the  Government.   They  are  very  likely  to  accept 
his  word,  as  he  well  knew,  or  otherwise  he  wouldn't  have  made 
the  remarks . 

Furthermore,  they  were  made  at  a  time  in  his  closing 
summation  when  it  was  impossible  for  counsel  to  answer  them, 
;vhich  further  leaves  the  impression  with  the  jury  at  this  time 
that  since  he  is  an  officer  of  the  Government  and  they  were 
not  answered,  that  they  must  be  --  his  version  must  be  true, 
30  we  believe  that  inasmuch  as  these  sharp  conflicts  between 
lis  argument  as  to  what  the  evidence  was  and  mine,  this  jury 
should  be  so  advised." 

■2r  the  making  of  the  objection  the  Court  indicated  for  the 
ord  a  further  gound  for  rejecting  the  instruction: 

"THE  COURT:   Before  you  go  on  to  another  objection,  counsel, 
I'd  like  to  further  indicate  for  the  record,  I'd  like  to 
indicate  for  the  record  a  further  ground  for  rejecting 
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Defendants'  proposed  8;  that  insofar  as  the  ground  just 
stated  by  Mr.  Claiborne,  Mr.  Claiborne  himself,  in  his 
closing  argument,  touched  on  many  matters  outside  of 
the  record  and  it  would  have  been  proper  for  the  Govern- 
ment counsel  to  have  objected  and  I  would  have  sustained 
such  objection  but  Government's  counsel  apparently  pre- 
ferred to  meet  fire  with  fire  and  then  also  went  outside 
the  record  in  his  closing  argument,  but  under  the  cir- 
cumstances, considering  the  arguments  of  both  Defense 
counsel  and  the  closing  argument  of  Government's  counsel, 
I  see  no  error  and  I  saw  no  grounds  for  a  mistrial  and 
I  see  no  reason  for  calling  to  the  jury's  attention  par- 
ticularly the  fact  that  they  would  have  the  right  to  have 
testimony,  or  part  of  it,  read  back  to  them  by  the  court 
reporter." 
:  to  the  timeliness  of  the  tendering  of  the  instruction,  the 
eiendant  pointed  out  to  the  Court  that  the  instruction  was  not 
eidered  prior  to  the  arguments  because  counsel  for  the  defendants 
il   not  and  could  not  anticipate  misconduct  on  the  part  of  the 
r.ted  States  Attorney. 

The  error  was  argued  to  the  Court  again  at 
h  hearing  on  the  defendants'  motion  for  a  new  trial  (T.  R.  Vol. 
.pp.  5-9)  and  again  the  application  for  a  trial  free  from 
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prejudicial  misconduct  of  the  Government's  attorney  was  denied. 
(T.  R.  Vol.  4,  p.  9) 

It  is  contended  by  the  defendants  that 
they  were  deprived  of  a  fair  and  impartial  trial  by  reason  of 
the  misconduct  of  the  United  States  Attorney  in  his  closing 
argument  to  the  jury.   It  is  also  contended  that  the  trial 
court  committed  reversible  error  in  refusing  to  instruct  the 
jury  in  accordance  with  the  Defendant's  Proposed  Instruction  No.  8. 

The  cases  of  State  vs  Teeter,  1948,  65 
Nev.  584,  200  Pac  2d  657;   Benham  v.  United  States.  CA  5th, 
1954,  215  F.2d  472,  and  Wa.qner  v.  United  States,  CA  5th,  1959, 

263  F.2d  877,  are  illustrative  of  the  standard  of  conduct  to 

[■ 

which  a  Prosecuting  Attorney  is  held  in  a  criminal  prosecution 

and  the  necessity  of  according  the  defendants  a  trial  which  is 
free  from  the  misconduct  of  the  prosecutor  in  his  argument  to 
the  jury. 

CONCLUSION 
On  the  basis  of  the  errors  hereinabove 
set  forth,  and  under  the  controlling  authorities,  it  is  re- 
spectfully submitted  that  the  conviction  of  the  defendants 
niust  be  reversed  and  the  case  dismissed,  or  in  the  alternative, 
that  the  defendants  be  accorded  a  new  trial  free  from  error. 

Respectfully  submitted, 


HARRY  E. /CLAIBORNE 


CERTIFICATE: 
-oOo- 
I  hereby  certify  that  in  connection  with 
the  preparation  of  this  brief,  I  have  examined  Rules  18  and 
19  of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  and  that,  in  my  opinion,  the  foregoing  brief  is  in 
full  conpliance  with  those  rules. 
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HARRY  E.CJEL.'MBORNE 
]L08  South  Third  Street 
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IT  IS  HEREBY  STIPULATED  by  and  between  counsel 

for  the  parties  hereto  that  three  copies  of  the  Appellants' 

Opening  Brief  have  been  received  by  the  undersigned  Attorney 

for  the  United  States,  and  that  he  expressly  waives  objection 

to  the  filing  of  the  foregoing  brief  in  the  said  court  after 

the  date  of  January  1,  1966,  and  stipulates  that  the  same  may 

be  timely  filed  upon  receipt  thereof  by  the  Clerk  of  the 

said  Court. 
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HARRY  ^^LAIBORNE 
Attorney  for  Appellant 

JOHN  W.'BOl^NER,  United  States 
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By: :  Y 

"  ROBERT  S.  LINNELL  ^ 


.AN  ACr  to  nincnd  chnptor  20r,  of  NRS.  rolntlnc  lo  rriiiioH  uKali.st  proporly    l.y 

luUUut:  n  i.rw  Bo<-(ioii  doni.h.K  t.-riuR.  i.ruliil,iii„K  n,of(.  furKcry.  iilifrariou 

,   countrrfrltin*:.   circi.liKlcn   cr   Kalo   of  hI,.!.-!.   crodit  n.rtU   and    frnu.luloiit 

use  of   revoked   or  canceled   civdlt  enrds,   and    i.rovidlnn   iH^naUleH;     nud 

lirovldlng  other  mnttcrH  proiicrly  roJatliiR  thereto. 

[Approvod  Miiroh  2.  1966  J 

The  People  of  the  State  of  Nevada,  represented  in  Senate  and  Asscmhly, 
,  do  enact  as  follows: 

Sjcot.on  1.     Ch.iptrr  205   of  NKS   is   1hmv1)v   ninciulcd   by  adtlinj: 
tlicrcto  a  new  sod  ion  which  sliall  roa.l  as  loUows:   ' 
J.^  y\s  uscil  in  this  scclion: 

(a)  "Cardholder"  means  the  person  or  organization  to  whorn  a  credit 
card  t.v  i^ssucd  or  for  whose  benefit  it  is  hsued. 

(b)  "Credit  card"  means  any  instrument,  whether  in  Ihc  form  of  a 
card,  booklet,  plastic  or  metal  substaiicc,  or  the  number  or  other  idcn- 
ttfymg  description  thereof,  which  is  sold,  issued  or  otherwise  dis- 
tributed by  a  business  organization  or  financial  institution,  for  the 
vsc  by  the  person  or  organizatioi\  named  thereon  for  obtaining  on 
credit  goods,  property,  services  or  anything  of  value. 

2.     Any  person  who: 

(a)  Steals,  takes  or  removes  a  credit  card  from  the  person  or  posses- 
sion of  the  cardholder,  or  who  retains  or  secretes  a  credit  card  without 
the  consent  of  the  cardholder,  with  the  intent  of  using,  delivering,  cir- 
culating  or  selling  or  causing  such  card  to  be  used,  delivered,  circulated 
or  sold  without  the  consent  of  the  cardholder,  is  guilty  of  a  misde- 
meanor. 

(b)  lias  in  his  posscssio7i  or  under  his  control  or  who  receives  from 
another  person  any  forged,  altered,  counterfeited,  fictitious  or  stolen 
credit  card  with  the  intent  to  use,  deliver,  circulate  or  sell  it,  or  to 
permit  or  cause  or  procure  it  to  be  used,  delivered,  circulated  or  sold, 
knoiving  it  to  be  forged,  altered,  counterfeited,  fictitious  or.  stolen,  or 
who  has  or  keeps  in  his  possession  any  blank  or  unfinished  credit  card 

made  in  the  form  or  similitude  of  any  credit  card,  with  such  intent,  is 
guilty  of  a  misdemeanor. 

(c)  Has  in  his  possessio7i,  or  under  his  control,  or  who  receives  from 
another  person  a  credit  card  with  the  intent  to  circulate  or  sell  it,  or 
to  j)ermit  or  cause  or  procure  it  to  bo  used,  delivered,  circulated  or  sold, 
knowing  such  possession,  control  or  receipt  to  be  without  the  consent 
of  the  cardholder  or  issuer,  is  guilty  of  a  misdemeanor. 

(d)  Delivers,  circulates  or  sells  a  credit  card  which  was  obtained  or 
is  held  by  such  person  \mdcr  circumstances  which  would  constitute  a 
crime  under  paragraphs  (a),  (b)  or  (c)  of  this  subsection,  or  permits 
or  causes  or  procures  to  be  used,  delivered,  circulated  or  sold,  knowing 
it  to  be  obtained  or  held  under  circumstances  which  woxdd  constitute 
a  crime  under  paragraphs  (a),  (b)  or  (c)  of  this  suhscction,  is  guilty 
of  a  misdemeanor. 

(c)  With  intent  to  defraud,  either  forges,  materially  alters  or  coun- 
terfeits a  credit  card  is  guilty  of  a  felony.  • 

(f)  Knowingly  uses  or  attempts  to  use  for  the  purposes  of  obtaining 
goods,  property,  services  or  anything  of  value  a  credit  card  which  was 
obtained  or  is  held  by  the  user,  under  circumstances  which  woidd  con- 
stitute a  eriyyie  under  paragraphs  (a),  (b)  or  (c)  of  this  subsection,  is 
also  guilty  of  a  misdemeanor  if  the  total  amount  of  goods,  property  . 
or  services  or  other  things  of  value  so  obtained  by  such  person  docs  not 
exceed  $100,  or  is  also  guilty  of  a. felony  if  the  total  amount  of  goods,, 
property  or  services  or  other  things  of  value  so  obtained  by  such  person 
exeeeds  $100. 

3.  Every  person  who  knowingly  and  ivith  intent  to  defraud  uses 
for  the  purpose  of  obtaining  goods,  property  or  services,  or  anything 
of  value,  a  credit  card  which  has  been  revoked  or  canceled  by  the 
issuer  thereof  (as  dvitinguished  from  expired),  ayid  notice  of  such 
revocation  or  cancellation  has  been  given  to  such  person,  is  guilty  of 
a  misdemeanor  if  the  total  amount  of  goods,  property  or  services  or 
other  things  of  value  so  obtained  thereafter  by  such  person  does  not 
exceed  $100;  and  is  guilty  of  a  felony  if  the  total  amount  of  goods, 
property  or  services  or  other  things  of  value  so  obtained  thereafter 
by  such  person  exceeds  $100. 

Seo.  2.     This  act  shall  become  effective  upon  passage  and  approval. 
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IN  THE  UNITED   STATES   COURT  OF  APPEALS,    FOR   THE 
NINTH  CIRCUIT 
CHARLES   CHARLES   CORNET  and 
REX  STIDHAM  WINDOM,    JR., 

Appellants, 
vs. 
UNITED   STATES   OF  AMERICA, 

Appellee, 


APPELLANT'S  REPLY  BRIEF 
POINT  ONE 
THE  CONVICTION  OF  THE  DEFENDANTS  FOR  MAIL  FRAUD 
VIOLATES  THE  TENTH  AMENDMENT  AND  THE  DUE  PROCESS 
CLAUSE  OF  THE  FOURTEENTH  AMENDMENT  OF  THE  UNITED 
STATES  CONSTITUTION  BECAUSE  THE  DEFENDANTS  DID 
NOT  MAIL  OR  KNOWINGLY  CAUSE  TO  BE  MAILED,  ANY 
MATTER  FOR  THE  PURPOSE  OF  EXECUTING  A  FRAUDULENT 
SCHEME. 

The  Government's  Answer  Brief  follows 
the  procedure  of  dealing  spearately  with  Appellants'  specifi- 
cations of  error,  rather  than  responding  to  the  propositions 
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set  forth  in  the  Appellants'  separate  points  of  argument. 
Under  this  point,  therefore,  Appellants  are  specifically 
replying  to  the  matter  contained  in  Division  1  of  the  Govern- 
ment's argument  (pages  3-4,  Answer  Brief)  and  Division  5 
(pages  18-22,  Answer  Brief.) 

In  support  of  the  action  of  the  lower 
court  in  refusing  to  dismiss  the  Criminal  Information  as  one 
showing  on  its  face  that  no  use  of  the  mails  occurred  until 
after  the  fruition  and  completion  of  the  alleged  fraudulent 
scheme,  the  Government  relies  upon  the  charge  in  the  Information 
that  the  victims  of  the  alleged  fraudulent  scheme  were  Phillips 
Petroleum  Company,  Inc.  and  Allied  Oklahoma  Corporation.   This 
charge,  however,  is  limited  to  and  directly  contradicted  by 
the  allegations  in  the  remainder  of  the  Information,  which 
specify  .that  the  object  of  the  scheme  was  on  or  about  March  12, 
1964  to  "order  and  receive  three  tires  for  a  Lincoln  Continental, 
of  a  value  of  approximately  $150.00,  and  service  to  the  automobile 
of  a  value  of  approximately  $22.55,  from  an  attendant  at  the 
Saveway  15,  a  Phillips  66  Gasoline  Service  Station,  929  Las 
Vegas  Boulevard  South,  Las  Vegas,  Nevada."   Toward  the  end  of 
the  Information,  in  paragraph  7,  the  Government  charged  that  it  was 
a  part  of  the  scheme  that  on  or  about  March  18,  1964,  the  credit 
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card  slips  would  be  forwarded  in  the  ordinary  course  of  business 
by  mail  from  Las  Vegas,  Nevada,  to  Phillips  Petroleum  Company, 
Inc.,  Kansas  City,  Missouri. 

This  allegation  also,  in  the  face  of  the 
limited  nature  of  the  fraudulent  scheme  charged,  is  not  borne  out 
by  the  description  of  the  scheme  charged,  but  is  instead  contra- 
dicted on  the  face  of  the  Information. 

In  the  case  of  Kann  v.  United  States, 
1944,  323  U.S.  88,  65  S.  Ct.  148,  892  Ed  88,  it  was  charged  that 
t:he  defendants  intended  to  defraud  Triumph  Explosives,  Inc.,  and 
Lcs  stockholders  by  diverting  part  of  the  profits  of  Triumph  on 
jovernment  contracts  to  a  corporation  known  as  Elk  Mills  Loading 
"orporation  whereby  Elk  Mills  would  then  distribute  the  profits 
in  the  form  of  salaries,  dividends  and  bonuses,  and  that  the 
lefendants  caused  a  check  drawn  on  Elk  Mills  to  be  delivered  by 
lail  a  check  drawn  by  one  Jackson  on  a  Delaware  trust  company. 

In  Kann,  from  the  language  of  the  opinion, 
:he  indictment  did  not  show  on  its  face  that  the  scheme  had  been 
;ompleted  before  the  mailing  took  place,  as  in  the  present  case. 
"here  the  dismissal  of  the  case  was  based  upon  the  proof  at  the 
rial,  where  it  was  established  that  when  the  check  was  cashed 
t  the  local  bank,  the  defendants  had  received  the  moneys  it  was 
ntended  they  should  receive  under  the  scheme,  and  subsequent 
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mailings  of  the  checks  were  merely  incidental  and  collateral 
to  the  fraudulent  scheme  and  not  a  part  of  it. 

In  Kann,  also,  it  was  argued  that  the 
scheme  was  not  complete  until  the  checks  had  been  cleared  in  the 
ordinary  course  of  business,  which  would  require  mailing  to  and 
payment  by  the  drawee  bank,  but  this  argument  was  rejected.   The 
court  pointed  out  that  the  scheme  had  reached  fruition  before 
any  mailing,  that  it  was  immaterial  to  the  defendants  how  the 
bank  which  paid  or  credited  the  check  would  collect  from  the 
drawee  bank.   The  court  distinguished  cases  where  the  mails  are 
used  as  one  step  toward  the  receipt  of  the  fruits  of  the  fraud, 
or  cases  where  the  use  of  the  mails  is  a  means  of  concealment 
so  that  further  frauds  which  are  part  of  the  scheme  may  be 
perpetrated,  and  pointed  out  that  "The  federal  mail  fraud  statute 
does  not  purport  to  reach  all  frauds,  but  only  those  limited 
instances  in  which  the  use  of  the  mails  is  a  part  o2   the  execution 
of  the  fraud,  leaving  all  other  cases  to  be  dealt  with  by  ap- 
propriate state  law." 

The  ultimate  victims  of  the  fraud  in  Kann 
:^7ere  the  Triumph  corporation  and  its  stockholders,  but  this  fact 
iid  not  serve  to  enlarge  the  fraudulent  scheme  or  prolong  its 
execution,  which  was  completed  as  soon  as  the  local  bank  cashed 
:he  Elk  Mills  checks. 

-4- 


That  is  the  situation  here.   The  Infor- 
mtion  shows  on  its  face  that  the  obtaining  of  the  tires  and 
servicing  of  the  automobile  was  a  mere  local  matter,  wholly 
completed  before  any  use  of  the  mails  occurred.   The  Information 
aoes  not  allege  facts  which  show  that  anything  further  remained 
to  be  done  in  the  execution  of  the  scheme  after  the  tires  and 
service  were  obtained  in  Las  Vegas,  Nevada,  it  does  not  allege 
thai;  the  scheme  encompassed  any  further  acquisitions  by  fraud, 
or  that  any  use  of  the  m^ils  was  made  in  order  to  escape  detection. 

The  scheme  charged  in  the  Information  was 
completed  once  the  tires  and  service  had  been  obtained  in  Las 
Vegas,  and  this  is  not  a  "tacit  assumption"  of  appellants  --  it 
is  manifestly  described  in  the  factual  allegations  of  the  Infor- 
iiation. 

The  cases  relied  on  by  the  Government: 
^dams  V.  United  States,  CA  5th,  1963,  312  F.2d  137,  and 
Uoian  v.  United  States,  CA  5th,  1965,  349  F.2d  291,  both  involved 
fraudulent  schemes  encompassing  more  than  a  single  transaction. 
Ln  Adams ,   the  Indictment  alleged  a  scheme  involving  the  mailing 
)f  "various  sales  slips"  and  the  proof  was  that  the  defendant 
ised  the  credit  card  for  several  months  and  made  some  200  purchases 
irom  Gulf  distributors  in  several  states,  in  the  total  amount  of 

-5- 


2953.55.   The  holding  of  Adams  is  simply  that  the  execution  of 
he  fraudulent  scheme  involved  an  extension  of  credit,  which  con- 
Gmplated  the  utilization  of  a  commercial  practice  includin^^ 

ii3  use  of  the  mails.   The  case  cljcq  as  the  precedent  for  tnis 

I 

olding  is  United  States  v.  Lowe,  CA  7th,  1940,  115  F.2d  596, 
Cert.  Den.,  311  U.S.  717,  61  S.Ct.  441,  85  L.Ed.  466)  which  in- 
o''ved  a  check-kiting  scheme  and  the  direct  dealing  of  the  de- 
sndant  with  tv70  banks  and  the  necessity  of  relying  upon  a  delay 
1  time  for  forwarding  a  deposited  check  until  payment  was  re- 
■.ised   by  the  bank  on  which  the  check  was  drawn  to  afford  the  de- 
:indant  an  opportunity  to  use  or  exhaust  a  credit  to  his  account 
Cl  $4,000.00.   That  decision  in  turn  goes  to  great  length  to  dis- 
tinguish the  case  of  Dyhre  v.  Hydspeth,  106  F.2d  286,  on  the  ground 
tiat  case  involved  a  schema  of  inducing  merchants  to  accept  fraud- 
i.ent  checks  for  merchandise,  and  did  not  establish  a  scheme  to 
v.t   up  a  line  of  credit  for  future  use. 

The  decision  in  Adams  gives  as  an  additional 
g-ound  for  its  holding  the  proof  of  the  allegation  in  the  Indictment 
tiat  the  intended  victims  of  the  fraud  were  not  only  Gulf  distri- 
bitors,  but  Gulf  Oil  Company  itself  and  the  rightful  owner  of  the 
cedit  card,  and  the  scheme  contemplated  forwarding  of  the  sales 
s.  ips  by  mail  for  ultimate  payment  by  them.   Finally,  in  Adams , 
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the  court  referred  to  the  delay  in  detection  afforded  by  the 
jse  of  the  mails  which  permitted  the  defendant  to  expand  the 
scope  of  his  operations  and  concluded:   "Thus,  v;:-on  the  scheme 
is  viewed  in  its  entirety,  it  is  obvious  that  the  use  of  the 
ivails  constituted  a  part  of  it," 

Adams  relies  on  Bauman  v.  Unit   States, 
:A  5th,  19A6,  156  F.2d  534,  which  also  involved  multiple  transactions 

-ositating  reliance  upon  the  delay  in  discovery  of  the  forgeries 
>f  the  checks  which  would  result  from  the  use  of  the  mails.   In 
lauman,  the  petitioner  sought  release  on  habeas  corpus  for  failure 
if  the  Indictment  (to  which  he  had  plead  guilty)  to  charge  a 
ederal  offense,  on  the  ground  the  Indictment  showed  on  its  face 
hat  the  mailing  of  the  check  was  after  the  completion  of  the 
raudulent  scheme.   The  court  noted  that  no  one  count  in  the 
ndictment  described  a  fraudulent  scheme  that  began  at  a  certain 
ate  and  continued  to  a  later  date,  but  the  Indictment  did  allege 

series  of  transactions  on  different  dates  outlining  a  course 
f  conduct  that  delay  in  discovery  of  the  fraud,  by  reason  of  the 
136  of  the  mails,  would  aid.   The  court  pointed  out  that  the 
".idictment  alleged  that  the  defendant  intended  to  defraud  the 
hsiness  organization  whose  name  he  had  forged  to  the  check,  not 
rjrely  the  local  hotel  that  had  cashed  the  check.   In  the  course 
c;  the  opinion  the  Court  reasoned  that  it  was  difficult  to  see 
bw  the  defendant  could  have  intended  to  defraud  the  concern 
against  which  he  was  forging  checks  unless  the  checks  were  trans- 


jcount  was  kept.   In  Bauman,  the  court  said: 

"   The  defendant  nleaded  g^uilty  to  an  indictment  which 
alTeg.ed  that  he  was  intending  to  defraud  the  concern 
whose  name  he  hnd  forced  to  the  check  and  not  merely 
that  he  had  intended  to  defraud  the  hotel  that  had 
cashed  the  check.   He  pleaded  guilty  to  an  indictment 
that  said  the  mailing  of  the  check  was  in  and  for 
executing  the  scheme  and  artifice.   These  allegations 
were  not  denied  but  were  admitted,  and  we  think  that 
the  Court  had  jurisdiction  of  the  offense." 

In  Adams,  the  court  said: 
"   The  conviction  must  be  affirmed  for  another  reason. 
The  Indictment  alleged,  and  the  evidence  established, 
in  our  opinion,  that  appellant  devised  a  scheme  to 
defraud,  not  only  the  various  Gulf  distributors,  but 
also  the  Gulf  Oil  Company  and  Magie.  Appellant  could 
not  have  intended  to  defraud  either  Gulf  or  Magie  ex- 
cept by  having  the  sales  slips  transmitted  in  the 
usual  course  by  mail  x  x  x." 

In  both  Bauman  and  Adams ,  schemes  embracing 
any  separate  transactions,  and  requiring  a  delay  in  detection,  were 
aleged  in  the  Indictment.   In  Bauman  the  defendant  plead  guilty 
t(  this  charge  and  the  further  charge  that  the  mailings  were  in 
ad  for  the  execution  of  the  scheme.   In  Adams  the  court  said  the 


evidence  established  a  scheme  to  defraud  the  oil  company  and 
the  credit  card  o\vTier. 

Neither  of  these  cases  stands  for  the 
oposition  that  a  bare  allegation  of  intent  to  defraud  an 
ultimate  victim  is  sufficient  to  invoke  federal  criminal  juris- 
diction over  a  fraudulent  sehcme  which  is  specifically  restricted 
to  a  single  transaction  c£  obtaining  merchandise  by  a  fraud 
practiced  on  a  local  service  station,  calling  neither  for  the 

2   of  credit  over  a  period  of  time,  or  a  delay  in  detection  of 
the  scheme  to  be  occasioned  by  use  of  the  mails. 

The  pole  star  in  this  matter  is  the 
language  of  the  statute,  (18  U.S.C,  Sec.  1341),  which  requires 
that  the  use  of  the  mails,  on  which  fact  federal  jurisdiction 
is  posited,  be  "for  the  purpose  of  executing  such  scheme  or 
artifice  or  attempting  so  to  do." 

The  defendants  did  not  plead  guilty 
here,  and  it  was  encumbent  on  the  Government  to  both  allege  and 
prove  use  of  the  mails  for  the  purpose  of  executing  a  fraudulent 
scheme.   This  is  not  accomplished  by  an  allegation  of  a  single 
local  transaction." 

The  case  of  Kloian  v.  United  States, 
CA  5th,  1965,  349  F.2d  291  does  not  support  the  argument  of  the 
Government  either.   In  that  case,  also,  the  defendant  had 
entered  a  guilty  plea,  and  he  brought  an  action  for  post- 


conviction  relief  on  the  ground  that  the  information  did  not  charge 

m  offense.   The  court  noted  thai:  uhe  question  in  these  cases  centers 

.•hether  the  use  of  the  mails  is  an  integral  and  material  part 

:he  scheme  as  planned  and  executed,  or  whether  the  scheme  v;as 

.ndependent  of  the  use  of  the  mail.   The  court  pointed  out  that  the 

Indictment  alleged  a  scheme  to  defraud  the  oil  company  and  credit 
I 
ard  owner,  as  well  as  the  distributors  of  the  oil  company  products. 

To  which,  of  course,  the  plea  of  guilty  applied.)   It  further 
•ointed  out: 

"...  In  Adams,  three  separate  purchases  were  charged 
in  the  execution  of  the  scheme.  Each  allegedly  caused  the 
mailing  of  the  purchase  invoices  to  the  oil  company.  Here 
two  separate  purchases  with  attendant  mailings  were  charges. 
In  Adams,  the  purchases  were  spread  over  a  period  of  slightly 
more  than  a  month.   Here  they  were  over  a  period  of  approxi- 
mately two  weeks." 

The  cases  of  Kann  and  Parr  v.  United  States, 
53,  U.S.  370,  80  S.Ct.  1171,  are  clear  examples  that  it  is  not 
'very  misuse  of  a  commercial  credit  card  which  will  establish  a 
zheme  which  has  the  use  of  the  mails  as  an  integral  and  material 
art  of  the  scheme  as  planned  and  executed.   If  it  is  obvious  from 
le  allegations  in  the  Information  that  the  scheme  is  complete 
bfore  any  use  of  the  mails  occurs,  no  federal  offense  is  charged. 
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Moreover,  if  it  is  alleged  that  the  ul- 
timate victim  was  intended  to  be  defrauded  by  a  scheme  which 
necessarily  involved  use  of  the  mails,  the  charge  must  either  be 

.•.ttcd  by  the  defendant,  or  proved  a-,ainnt  him  by  the  Government. 
There  is  neither  admission  nor  proof  in  the  instant  case. 

The  only  shred  of  testimony  offered  by 
Che  Government  to  show  proof  of  such  intention,  or  use,  is  the 
testimony  of  the  witness  Statham  that  Phillips  Petroleum  Company 
sustained  a  bad  debt  loss  on  the  transaction.   (Answer  Brief,  page 
L9) .   In  this  connection,  the  Government  did  not  prove  by  this 
-'t:ness  (or  any  other)  where  the  responsibility  of  loss  would 
normally  fall.   The  record  does  show  that  on  March  18,  1964,  the 
jitness  Stratham  was  informed  by  a  phone  call  from  Mr.  Smith, 
m  F.B.I,  agent  in  Kansas  City,  that  the  credit  card  was  being 
dsused.   (T.R.  Vol.  3,  p.  127)   This  was  known  five  full  days 
-efore  any  use  of  the  mails  occurred  on  March  23,  1964,  (T.  R. 
ol.  3,  p.  115),  so  how  can  it  possibly  be  said  that  the  use  of 
he  mails  was  "an  integral  and  material  part  of  the  schema  as 
lanned  and  executed?" 

In  Kann  it  was  pointed  out  that  when 
he  fraudulent  checks  were  cashed  at  the  local  bank,  the  defendants 
eceived  the  moneys  it  was  intended  they  should  receive  under  the 
cheme.   The  local  bank  became  the  owner  of  the  check,  and  was 


Entitled  to  collect  from  the  drawee  bank,  and  the  drawer  had  no 
;nse  to  payment.   "The  scheme  in  each  ca^e  had  reached  fruition, 
persons  intended  to  receive  the  money  had  received  it  ir- 
.subly.   It  \7as  immaterial  to  them,  or  to  any  consummation 
^f  the  scheme,  how  the  bank  which  paid  or  credited  the  check 

,d  collect  from  the  drawee  bank.   It  cannot  be  said  that  the 
Tailings  in  question  were  for  the  purpose  of  executing  the  scheme 
_.  zhQ   statute  requires." 

So  it  is  in  the  instant  case.   Phillips 
'etroleum  Company  took  the  loss  on  the  transaction  after  having 
.otice  of  the  fraud  five  full  days  before  any  use  of  the  mails 
ccurred.  Either  its  liability  for  the  loss  was  complete  before 
ny  use  of  the  mails  occurred,  or  else  it  was  a  voluntary  loser 
nd  a  voluntary  loss  was  certainly  no  part  of  the  fraudulent  scheme 
lleged. 

The  information  showed,  on  its  face,  that 
0  federal  crime  was  stated,  and  the  Appellants  were  put  to  trial 
n  violation  of  the  Tenth  and  Fourteenth  Amendments  to  the  United 
tates  Constitution.   There  was  no  proof  at  the  trial  that  a 
aderal  offense  was  committed  in  the  fraudulent  use  of  the  mails, 
■ad  the  defendants  were  wrongfully  convicted. 
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POINT  TWO 
THERE  IS  NO  SUBSTANTIAL  EVIDENCE  THAT  THE 
DEFENDANTS  USED  THE  MAILS  OR  KNOWINGLY  CAUSED 
THE  MAILS  TO  BE  USED. 

The  Answer  Brief  acknowledges  the 
contention  of  the  Appellants  that  the  mailing  relied  upon  was 
actually  caused  by  the  F.B.I.,for  the  purpose  of  prosecuting 
the  defendants.   (Answer  Brief,  pagel8). 

The  Government  has  not  controverted  the 
facts  established  by  the  record  as  to  this  matter,  or  disputed 
the  correctness  of  the  authorities  relief  upon  by  the  Appellants 
in  their  Opening  Brief, 

The  Government  says,  merely,  that 
Appellants'  contention  is  based  upon  the  assumption  that  the 
scheme  to  defraud  was  completed  before  any  use  of  the  mails  took 
place,  that  Phillips  Petroleum  Company  was  the  victim  of  the 
fraudulent  scheme,  and  that  the  natural  and  probable  consequence 
of  the  acts  of  Appellants  was  the  forwarding  of  the  credit  card 
slips  to  Phillips  by  mail,  which  the  defendants  are  "presumed" 
to  have  intended. 

The  fatal  flaw  in  this  argument  is  that 
the  act  of  mailing,  either  by  a  direct  deposit  of  matter  in  the 
mails,  or  indirectly  through  a  series  of  circumstances  set  in 
motion  by  the  accused,  is  an  element  of  the  crime  charged. 


Where,  as  in  this  case,  that  mailing  is  actually  accomplished  by 
federal  agents  in  order  to  make  out  a  case  for  federal  prosecution, 

i 

or  even  by  the  person  initially  defrauded,  having  knowledge  of 
the  fraud  before  the  mailing,  the  person  so  accused  is  not 
responsible  directly  or  indirectly  for  such  mailing. 

This  was  the  holding  in  United  States  v. 
Gardner,  CA  7th,  1948,  171  F.2d  753.   That  case  arose  on  indictments 
for  causing  a  stolen  motor  vehicle  and  forged  and  counterfeited 
checks  to  be  transported  In  interstate  commerce.   The  proof  was 
that  on  the  day  one  Chenoweth  took  the  spurious  checks  in  exchange 
for  the  automobile,  he  was  advised  that  he  had  been  "hooked"  and 
took  the  checks  to  the  police  department  who  telephoned  the 
president  of  the  bank  on  which  the  checks  were  purported  to  be 
drawn,  and  from  whom  was  received  the  definite  information  that 
the  checks  were  forged  on  spurious.   Chenoweth  learned  on  the 
day  he  took  the  checks  that  they  were  forgeries.   The  car  he 
had  turned  over  to  the  persons  who  had  defrauded  him  was  recovered 
three  days  later  and  returned  to  Chenoweth  two  days  after  its 
recovery.   Then  Chenoweth  presented  the  checks  to  the  Richmond 

bank  two  days  after  the  car  had  been  returned  to  him,  and  in  due 

I 

course  they  were  forwarded  for  payment  to  the  bank  in  Chicago. 
Chenoweth  testified  that  he  deposited  the  checks  in  the  Richmond 
bank  "for  the  purpose  of  making  a  case  from  the  federal  standpoint." 

On  this  circumstance  the  court  said: 


".  .  .  While  we  are  referred  to  no  case  directly  in 
pointy  we  are  cf  the  view  that  the  checks  came  to  rest 
insofar  as  interstate  coiTr\erce  la  concerned  when  Chcnowcth 
learned  that  they  were  forgeries.   It  has  been  held  that 
a  stolen  motor  vehicle  recovered  before  it  crosses  a 
state  line  will  not  support  a  charge  for  its  transportation 
in  interstate  comnerce,  knowing  it  to  have  been  stolen. 
Hill  V.  Sanford,  5  Clr.,  131  F.2d  417,  418.   And  it  has 
been  held,  'The  act  does  not  purport  to  exercise  juris- 
diction over  individuals  who  receive  or  sell  stolen  cars 
after  such  cars  cease  to  move  in  or  be  a  part  of  inter- 
state commerce.'   Davidson  et  al.  v.  United  States,  8 
Cir.,  61  F.2d  250,  255.   We  think  the  instant  situation 
is  analogous  and  that  the  Act  upon  which  this  cause  is 
predicated  does  not  embrace  the  factual  situation  of  the 
instant  case. 

The  Government  relies  upon  the  recent  case  of 
United  States  v.  Sheridan,  329  U.S.  379,  67  S.Ct.  332, 
91  L.Ed,  359.   That  case  is  readily  distinguishable. 
There,  it  was  the  defendant  who  took  the  forged  checks 
to  a  bank  and  cashed  them;  he  did  so  knowing  that  the 
bank  would  transport  them  in  interstate  commerce,  and 
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from  a  reading  of  the  opinion  it  may  be  presumed  that 
the  bank  had  no  knowledge  that  a  fraud  was  being  per- 
petrated upon  it.   It  was  in  connection  with  that 
situation  that  the  court,  329  U.S.  at  page  391,  67  S.Ct. 
at  page  338,  made  the  statement  upon  which  the  government 
relies:   'One  who  induces  another  to  do  exactly  what  he 
intends,  and  does  so  by  defrauding  him,  hardly  can  be 
held  not  to  'cause'  what  is  so  done.'   Here,  it  was  not 
the  forger  who  induced  Chenoweth  to  present  the  forged 
checks  to  the  bank,  and  by  no  stretch  of  the  imagination 
can  it  be  said  to  have  been  the  defendant  Gardner.   Many 
days  before  Chenoweth  presented  the  checks  to  the  Richmond 
bank  the  fraud  on  him  had  been  perpetrated.   We  are 
strongly  of  the  view  that  the  Act  does  not  contemplate 
that  a  person  who  has  been  knowingly  defrauded  in  such 
manner  may  step  into  the  shoes  of  the  offender  and  cause   ^ 
the  forged  instruments  to  be  placed  in  interstate  commerce 
for  any  purpose,  much  less  that  'of  making  a  case  from 
the  federal  standpoint." 
lie  authority  of  the  decision  in  Gardner  has  never  been  diminished 
)r  departed  from  in  all  of  the  cases  referred  to  in  Shepard's 
litator.   In  most  of  them,  the  doctrine  was  not  applicable  because 
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:here  was  proof  only  that  the  act  of  transporting  the  instruments 
Ln  interstate  conmerce  was  done  by  one  who  merely  suspected  that 
;he  instrument  was  false  or  forged,  but  did  not  have  knowledge 
)f  such  feet.   Typical  of  these  decisions  is  the  case  of  Nowlin  v. 
Jnited  States,  CA  10th,  1964.  328  F.2d  262.   There  the  court 
jaid: 

"  .  .  .To  apply  the  rule  of  law  laid  down  in  United 
States  V.  Gardner,  supra,  the  evidence  must  show  that 
the  bank  had  absolute  '^knowledge*  of  the  forgeries,  and, 
with  this  knowledge  mailed  the  forged  checks  through  inter- 
state commerce  for  payment  in  order  to  iiicriminate  the 
appellant  and  his  co-defendant.   The  Denver  bank,  however, 
had  mere  suspicions  of  the  forgeries,  which  is  not  tanta- 
mount to  knowledge.   There  is  a  wide  disparity  between     ' 
'suspicion*  and  'knowledge'. 

In  the  present  case,  the  facts  of  the 
:nowledge  of  the  misuse  of  the  credit  card  on  the  part  of  the 
.ocal  service  station  and  the  officials  of  Phillips  Petroleum 
lompany,  together  with  the  circumstances  surrounding  the  mailing 
•f  the  sales  slips,  described  in  full  in  the  Opening  Brief  of 
appellants,  bring  this  case  squarely  under  the  doctrine  of 
Gardner , 
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THERE  WAS  NO  EVIDENCE  OF  SUBSTANCE  TO  CONNECT  THE 
DEFENDANTS  WITH  THE  PERPETRATION  OF  A  FRAUDULENT 
SCHEME. 

The  following  items  are  relied  on  by  the 
Government  to  identify  the  appellants  and  connect  them  with  the 
:rime  charged: 

1.  Identification  of  the  defendant  Cornet  by 
;he  service  station  attendant,  Anderson,  who  drove  another 
)assenger  into  the  station,  who  produced  a  credit  card  aid  gave 
.t  to  the  attendant. 

When  this  witness  was  asked  if  he 
ecognized  either  of  the  defendants  seated  in  the  courtroom,  the 
dtness  testified  that  he  recognized  one  of  them  --  the  defendant 
ornet.   He  was  then  asked  if  he  recognized  the  other  one  (defendant 
Indom)  and  the  witness  stated  "I  believe  I  recognize  the  other 
ne,  but  I  am  not  positive.   (T.  R.,  Vol,  3,  p.  21)   The  Government 
ook  another  stab  at  trying  to  establish  the  identity  of  the 
efendant  Windora  and  asked  this  witness  whether  he  was  sure  that 
r,  Windom  was  one  of  the  gentlemen  who  came  into  the  station  that 
ight.   The  witness  answered,  "I  wasn't  sure,  no  sir."   (T.  R.  Vo.  3, 
.  37)   This  witness  never  gave  any  stronger  testimony  than  this 
la  the  point.  (T.  R.  Vol.  3,  pp.  41-42;  51;  59;  62-63). 

2.  Another  filling  station  attendant,  Loveland, 
estified  he  had  met  the  defendants  at  the  station  (T.  R.  Vol.  3, 
ID.  64-fiS^  -   n#>fin^^*i  ^^l«  pprlv  rerfcfllntv  of  this  witness  that  he 


ecognized  both  defendants,  the  course  of  his  testimony  in  full 
hewed  him  to  falter  so  badly  over  most  of  the  circumstances  in- 
olved,  that  over  the  objection  of  the  defendants,  the  Government 
as  finally  permitted  to  try  to  establish  identity  by  reading  into 
vidence  the  written  account  made  by  an  agent  of  the  F.B.I,  following 
n   interview  with  the  witness  shortly  after  the  event.   Even  this 
MS   not  sufficient  to  re-establish  any  credibility  to  the  witness' 
2Stimony,  as  described  at  pages  47-49  of  Appellant's  Opening  Brief. 

3.  The  car  had  Oklahoma  license  plates  bearing  a 
(jrtain  number  which  Anderson  said  he  recorded  on  the  credit  card 
ales  slip,  but  he  did  not  record  the  year  of  the  license  plates. 
iC.  R.  Vol.  3,  page  58) 

4.  A  witness  appeared  from  Oklahoma  who  had  had 
£  car  like  the  car  in  question  with  an  Oklahoma  license  plate 
baring  the  same  number,  issued  in  the  year  1963.   He  testified 

h  traded  the  car  in  to  "Rakin  Brothers  Used  Car  Lot."   (T.  R.  Vol.  3, 
f  134.)   Thereafter  this  witness  was  continuously  questioned  about 
Rney  Brothers  Used  Car  Lot"  which  he  located  in  Phoenix,  Arizona. 
('.  R.  Vol.  3,  pp.  134-137)   He  testified  he  had  seen  the  defenknt 
-vndom  (whose  name  the  witness  could  not  recall)  around  the  car 
It  when  he  traded  his  car  off;  that  he  had  worked  at  that  car  lot 
Er -a  couple  of  weeks  as  a  mechanic,  and  that  the  defendant  Windom 
»s  "staying  around  there  in  the  back  of  the  garage,  bads  there, 
^nd  of  a  real  old  house,  part  time."  He  never  saw  the  license 


plate  on  his  car  after  he  traded  it  in  to  the  lot.   (T.  R.  Vol.  3, 
134-136)   His  automobile  was  a  1955  two-tone  green  Lincoln, 
(T.  R.  Vol.  3,  pp  137-138)   A  license  plate  purchased  in  the 
early  months  of  1964,  would  not  be  identified  as  a  1963  plate 
(T.R.  Vol.  3,  p.  139)  as  new  plates  are  purchased  in  Oklahoma 
every  year.   He  did  not  know  what  the  Defendant  Windom  was  doing 
at  the  car  lot  --  he  believed  he  was  associated  in  some  way  with 
Mr,   Raney.   (T.  R.  Vol.  3,  p.  140) 

5.   The  testimony  concerning  the  arrest  of  the 
defendant  Windom  at  Raney 's  Used  Car  Lot  in  Phoenix,  Arizona, 
was,  in  substance  that  there  was  a  1961  pink  Lincoln  sedan  on 
the  lot  which  had  three  hew  Phillips  tires  mounted  on  its  wheels. 
It  was  never  established  that  Windom  had  any  connection  with 
this  Lincoln. 

The  Government  rightfully  characterizes 
:his  evidence  as  being  partially  direct  and  partially  circum- 
stantial.  (Answer  Brief,  p.  8)   The  government's  summation  of 
:he  evidence  relied  on  establishes  that  although  the  defendant 
hornet  was  identified  by  both  service  station  attendants,  there 
7as   no  proof  whatever  that  he  had  knowledge  of  any  fraudulent 
icheme  or  that  he  did  anything  more  than  serve  as  an  inquirer 
:or  a  man  never  certainly  identified.   There  was  testimony  that 
lefore  the  event  at  the  service  station  the  defendant  Windom  was 
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at  or  near  a  car  lot  where  there  was  a  car  with  a  1963  Oklahoma 
license  plate  of  the  same  number  as  that  on  the  pink  Lincoln, 
but  the  year  of  the  license  plate  was  never  established.   Three 
new  Phillips  tires  were  discovered  on  a  pink  Lincoln  at  the  car 
lot,  but  the  license  plate  was  that  of  an  Arizona  Dealers  License 
of  a  different  number  from  that  on  the  car  in  question.  The 
defendant  Windom  is  reported  to  have  said  he  had  at  an  earlier 
date  traded  the  title  to  the  pink  Lincoln  seen  on  the  used  car 
lot  over  to  Mr,  Raney  before  the  defendant  Windom' s  most  recent 
trip  to  Las  Vegas,   There  was  no  proof  connecting  the  defendant 
Windom  to  the  ownership  of  the  pink  Lincoln  at  the  car  lot,  or 
at  the  filling  station.   The  tires  on  the  car  in  the  lot  were 
like  those  obtained  at  the  service  station,  but  although  they 
had  serial  numbers,  no  positive  identification  was  made,  and  the 
failure  to  make  it  was  not  explained  by  the  Government. 

This  proof  is  simply  not  sufficient  to  identify 
the  defendants  and  connect  them  with  the  commission  of  the  acts  c 

charged  against  them. 

i 

It  was  rightly  said  in  the  case  of  United  States  v, 

t^apnick,  D,  C.  E,D,  NY,  1962.  202  F,  Supp.  712.  that"*substantial 

evidence*  means  more  than  a  synthesis  of  a  chain  of  inferences 

from  equivocal  facts,"  and  the  evidence  in  that  case  did  not 
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meet  the  test  for  proof  of  criminal  guilt.   Nosowitz  v.  United 
States,  2  Cir.,  1922,  282  F.  575;  United  States  v.  Gardner, 
7  Cir.,  1948,  171  F/Zd  753. 

The  test  referred  to  is  whether  viewing 
the  evidence  in  the  light  most  favorable  to  the  Governrnent, 
there  is  substantial  evidence  to  establish  the  defendant's  guilt. 
The  decision  notes  that  this  test  is  less  stringent  than  that 
employed  in  the  Ninth  Circuit  (Elwert  v.  United  States,  CA  9th, 
1956,  231  F.2d  928,  933)  where  in  passing  on  a  motion  for 
acquittal  the  judge  determines  whether  or  not,  viewing  the 
evidence  and  inferences  fairly  flowing  therefrom  in  the  light 
most  favorable  to  the  Government,  a  reasonable  mind  might  fairly 
conclude  the  defendant  was  guilty  beyond  a  reasonable  doubt. 

See  also: 
United  States  v.  Gardner  (supra)  CA  7th,  1948, 
171  F.  2d  753,  where  a  purported  identification  of  the  defendant, 
and  an  effort  to  connect  him  with  the  commission  of  a  crime  are 
strikingly  similar  to  the  present  case,  and  where  it  was  held 
there  was  not  sufficient  evidence  to  sustain  the  verdict. 

Compare  the  circumstances  with  those  in 
State  V.  Seal,  N.M. .  1965>  209  Pac.  2d.  128.  where  it  was  held 
that  a  similarity  of  footprints,  tire  prints,  the  locations  6f 
the  defendant  and  his  actions  and  statements  created  a  suspicion 
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hat  he  committed  the  offense  charged,  but  did  not  constitute 
ubstantial  evidence  to  support  the  conviction. 

See  also:  Karn  v.  United  States,  CA  9th,  1946, 
58  F.2d  568 

POINT  FOUR 
BY  REASON  OF  THE  MISCONDUCT  OF  THE  UNITED 
STATES  ATTORNEY  IN  THE  MAKING  OF  HIS  CLOSING 
ARGUMENT  TO  THE  JURY,  THE  COURT'S  REFUSAL  TO 
DECLARE  A  MISTRIAL,  AND  THE  REFUSAL  OF  THE  LOWER 
COURT  TO  INSTRUCT  THE  JURY  IN  ACCORDANCE  WITH 
DEFENDANT'S  REQUESTED  INSTRUCTION  NO.  8  DE- 
FENDANTS ARE  ENTITLED  TO  A  NEW  TRIAL. 

The  government's  answer  brief  admits 
tiat  there  was  no  evidence  of  record  to  support  the  argument 
y   the  prosecution  concerning  (a)  the  assertion  that  the  Govern- 
Ent's  handwriting  expert  could  not  identify  the  defendant  Windom 
a  the  person  who  wrote  the  signature  "J.  Box"  on  the  credit  card 
3les  slip  because  only  four  letters  appeared  in  the  signature 
ad  this  did  not  afford  an  adequate  basis  for  comparative  analysis; 
id  (b)  the  assertion  that  no  fingerprint  analysis  could  have  been 
ade  of  the  service  station's  copy  of  the  credit  card  sales  slip 
3<cause  the  customer  got  the  original  ticket  and  the  fingerprints 
-/"uld  not  show  up  on  the  carbon  copy. 


The  government  asserts  that  it  can  dis- 
cover no  authority  which  would  forbid  argument  (a)  concerning 
the  failure  of  defense  counsel  to  introduce  in  evidence  exhibits 
consisting  of  specimens  of  handwriting  taken  from  the  government 
witnesses,  Anderson  and  Loveland,  the  service  station  attendants, 
during  their  cross-examination;  and  (b)  argument  concerning  the 
defendants'  failure  to  subpoena  a  government  witness  or  an  F.B.I, 
agent  to  prove  what  the  serial  numbers  on  the  tires  were  which 
were  taken  from  the  Lincoln  on  the  Used  Car  Lot  in  Phoenix, 
Arizona. 

Finally,  the  government  argues  that 
inasmuch  as  the  argument  of  the  prosecution  that  the  "government 
lonestly  believes  the  defendants  are  guilty  and  deserve  to  be 
Dunished"  is  not  objectionable,  because  it  did  not  convey  to  the 
jurors  an  impression  that  the  belief  of  the  Government  was  based 
)n  any  evidence  outside  the  record. 

The  following  authorities  are  pertinent 
md  controlling: 

Taliaferro  v.  United  States,  CA  9th.  1931.  47  F. 

!d  699  -- 

"Counsel  are  allowed  great  latitude  in  making 
argument,  but  they  should  refrain  from  making  state- 
ments of  fact  based  solely  on  knowledge.   Prosecuting 
attorneys  occupy  a  very  high  and  responsible  position. 


It  is  their  duty,  of  course,  to  represent  the 
government  and  to  present  the  government's  con- 
tentions, but  it  is  equally  their  duty  to  see  that 
one  accused  of  crime  is  not  prejudiced  by  the  offer 
or  introduction  of  incompetent  evidence  or  by  state- 
ments in  argument  that  are  not  justified  by  the  facts 
proved.   'Conviction  must  be,  if  at  all,  on  the 
evidence  given,  not  on  what  might  have  been  given.'" 

Lowdon  V.  United  States,  CA  5th,  149  F.  673  -- 
"Cases  are  to  be  decided  by  juries  upon  the  evidence 
and  when  the  evidence  is  offered  by  witnesses,  the 
witnesses  are  subject  to  cross-examination.  A  de- 
fendant should  not  be  subjected  to  a  trial  on  the  un- 
sworn statements  of  an  attorney  conducting  the  prosecution, 
even  when  Such  statements  are  relevant  to  the  case,  for 
he  would  by  this  procedure  be  debarred  the  right  of 
cross-examination  and  be  also  deprived  of  the  right 
of  offering  evidence  in  rebuttal.   It  is  not  within 
the  legitimate  province  of  counsel  to  state  facts 
pertinent  to  the  issue  that  are  not  in  evidence;  nor 
can  he  assume  in  argument  that  such  facts  are  in  the 
case  when  they  are  not," 
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Moyer  v.  United  States,  CA  9th,  1935, 
78  F.2d  624  -- 

"    Where,  as  in  this  case,  the  only  witness  available 
who  was  not  called  was  equally  accessible  to  both  the 
prosecution  and  the  defendant  on  trial,  the  rule  is 
that  no  unfavorable  inference  can  be  drawn  against 
either  the  prosecution  or  the  defense  by  reason  of  a 
failure  to  call  such  witness.   Egan  v.  United  States, 
52  App.  D.  C.  384,  287  F.  958,  969;  Grunberg  v.  United 
States  (CCA)  145  F.  81,  88;  16  C.J.  541;  Sacramento 
Suburban  Fruit  Lands  Co.  v.  Boucher  (CCA)  36  F.2d  912." 

United  States  v.  Toscano,  CA  2d,  1948, 
166  F.2d  524  -- 

"In  prosecution  for  unlawfully  possessing  heroin  and 
morphine  sulphate,  summation  of  government's  counsel 
that  package  which  contained  the  narcotics  might  show 
defendant's  fingerprints  was  improper,  even  though  pro- 
voked by  references  by  defendant's  counsel  to  facts  out- 
side record,  where  government  introduced  no  evidence  to 
show  any  fingerprints,  and  error  was  not  eliminated  by 
judge's  statement  that  jury  was  to  decide  case  only  on 
the  evidence."  (Syl.  No.  5) 

Johnson  v.  United  States,  C.A.,  D.C..  1965, 

347  F.2d  803  -- 


"Ordinarily  counsel  has  the  right  to  coninent  on  any 
matter  brought  to  the  attention  of  the  jury.   Closing 
argumoncs  may  also  focuB  on  th«  failure  of  dafcnto  wit- 
nesses to  explain  certain  incriminating  circumstances,  or 
the  opposing  party's  failure  to  call  as  witnesses  persons 
peculiarly  within  his  control.   It  is  elementary,  however, 
that  counsel  may  not  premise  arguments  on  evidence  which 
has  not  been  admitted.   Here  the  evidence  on  which  the 
prosecutor  predicated  his  argument  to  the  jury,  even  if 
formally  tendered  to  the  court,  could  not  have  been  ad- 
mitted over  objection." 

"It  is  a  well  known  rule  of  evidence,  applicable  in 
criminal  and  civil  cases  alike,  that  prior  consistent 
statements  may  not  be  used  to  support  one's  own  unimpeached 
witness.  •  ." 

Wagner  v.  United  States,  C.A.  5th,  1959, 
3  F.2d  877  -- 

"   Defendant's  case  should  not  be  prejudiced  by 
criticizing  their  counsel  for  making  reasonable  ob- 
jections to  the  introduction  of  testimony.   Further, 
this  criticism  had  a  tendency  to  prejudice  the  de- 
fendants if  their  counsel  should  object  to  parts  of 
the  oral  argument  as  improper.  •  •  . 

The  Government  had  to  rely  on  the  evidence  which 


it  introduced,  and  could  not  properly  ask  the  jury  to 
assume  that  there  was  more  damaging  evidence  against 
the  defendants  which  would  have  been  brought  to  light 
if  defendants'  counsel  had  cross-examined  Evelyn  Smith 
more  extensively.  ... 

This  was  a  wholly  impermissible  argument  not 
based  on  the  evidence  and  one  that  reflected  on  the 
sincerity  of  counsel  for  both  defendants." 

United  States  v.  Molin>  244  F.  Supp,  1015  -- 
A  defendant  has  no  duty  to  aid  in  the  presentation 

)f  the  case, 

Greenberg  v.  United  States,  CA  1st,  1960, 

:80  F.  2d  472  -- 

".  .  .To  permit  counsel  to  express  his  personal  belief 
in  the  testimony  (even  if  not  phrased  so  as  to  suggest 
knowledge  of  additional  evidence  not  known  to  the  jury), 
would  afford  him  a  privilege  not  even  accorded  to  wit- 
nesses under  oath  and  subject  to  cross-examination. 
Worse,  it  creates  the  false  issue  of  the  reliability 
and  credibility  of  counsel.   This  is  peculiarly  unfor- 
tunate if  one  of  them  had  the  advantage  of  official 
backing.   The  resolution  of  questions  of  credibility 
of  testimony  is  for  impartial  jurors  and  judges.   The 
fart  that-  government  counsel  is.  as  he  says,  an  advocate 


is  the  very  reason  why  he  should  not  impinge  upon 
this  qua si- judicial  function.   We  believe  the  canon 
(Rule  15  of  the  Canons  of  Professional  Ethics  of 
the  American  Bar  Association)  to  be  elemental  and 
fundamental.   See  also  1  Bishop,  New  Criminal 
Procedure,  Sec.  293  (2d  ed.  1913;  6  Wigmore,  Evidence 
Sec.  1806  (3d  ed.  1940)  . 

It  is  true  that  special  circumstances  such 
as  a  personal  attack  upon  counsel  may  occasionally 
justify  a  reply  .  .  .  (citing  cases)   Too  much  has 
sometimes  been  read  into  these  cases  due  in  part, 
perhaps,  to  language  in  some  of  the  opinions.   To 
the  extent  that  cases  may  be  found  that  permit 
counsel  to  state  their  personal  belief  as  a  matter 
of  course,  we  do  not  follow  them.   We  agree- with 
the  statement  that  'No  one  who  is  at  all  conversant 
with  jury  trials  can  fail  to  see  the  possible  pre- 
judice. .  .  .'  State  V.  Gunderson,  1913,  26  N.D.  294, 
297,  144  N.W.  659,  660." 

CONCLUSION 
Based  on  the  serious  prejudicial  error,  it  is 
2spectfully  submitted  that  the  conviction  of  the  defendants  must 
2  reversed  and  the  case  dismissed,  or  in  the  alternative,  that 
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ate  of  May  2,  1966,  and  stipulates  that  the  same  may  be  timely 
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vs. 

United  States  of  America, 


Appellee. 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Nevada 


APPELLEE'S  ANSWERING  BRIEF 


I.  STATEMENT  OF  JURISDICTIONAL  FACTS 
The  information  herein  (T.K.  p.  19)^  charged  a  vio- 
lation of  Title  18,  United  States  Code,  Section  1341, 
an  offense  against  the  United  States.  Under  Title  18, 
United  States  Code,  Section  3231,  the  District  Court 
had  original  jurisdiction  of  this  offense. 

Upon  the  juiy's  verdict  of  guilty  (R.T.T.  \).  232) 
the  A]:)pellants  were  sentenced  (R.T.S.  pp.  2-3).  It  is 
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^Throughout  its  brief  Appellee  \nll  desif?nate  the  Transcript  of 
Record  as  "T.R.",  the  Reporter's  Transcript  of  Trial  a.s  " R.T.T. ", 
the  Reporter's  Transcript  of  Sentencing  as  '' R.T.S. ".  and  the 
Reporter's  Transcript  of  the  Motion  of  March  26,  1965  as 
*'R.T.M.". 


conceded  that  this  Court  has  jurisdiction  of  appeals 
from  such  final  decisions  under  the  provisions  of  Title 
28,  United  States  Code,  Section  1291,  and  by  virtue 
of  Rule  37(a),  Federal  Rules  of  Criminal  Procedure. 


II.     STATEMENT  OF  THE  CASE 
Appellee  does  not  controvert  Appellants'  statement 
of  the  case,  as  set  out  at  pages  14  through  23  of  their 
brief. 


m.     SUMMARY  OF  ARGUMENT 
1. 

Appellants'  pre-trial  motion  to  dismiss  the  infor- 
mation was  properly  denied  because  the  mailing 
charged  was  alleged  to  have  been  caused  by  the  Ap- 
pellants for  the  purpose  of  executing  a  scheme  to  de- 
fraud (dealing  with  Appellants'  First  Specification  of 
Error) . 

2. 

The  Trial  Court  did  not  err  in  den\dng  the  Appel- 
lants' motion  for  judgment  of  acquittal  at  the  close  of 
the  Government's  case,  as  there  was  ample  evidence 
identifying  them  as  the  perpetrators  of  the  crime 
charged  (dealing  with  Appellants'  Second  Specifica- 
tion of  Error). 

3. 

The  Trial  Court  did  not  commit  error  in  its  instruc- 
tion to  the  jury  regarding  variance,  inasmuch  as  said 
instruction  properly  stated  the  law  on  variance  and  in 


no  way  pi-c.iudiccd  the  rights  of  tlic  dclViidaiits  (dcal- 
iiiu   with   Appellants'  Third  Spoc-ification  of  Krror). 


The  Trial  Court  did  not  coniniit  error  l)y  refnsinp^  to 
instruct  thc^  juiy  that  the  testimony  of  any  witness 
could  be  read  to  them  on  recjuest  (dealint;-  with  A})- 
|)ellaiits'  Fourth  Specitication  of  Error). 

5. 

The  Trial  Court  did  not  cit  in  denying  Appellants' 
post-trial  motions  to  dismiss  the  infonnation,  for 
judgment  of  ac(iuittal  and  for  a  new  trial  (dealing 
with  AppeUants'  Fifth  Specitication  of  Error). 


IV.    ARGUMENT 
1. 

APPELLANTS'  PRE-TRIAL  MOTION  TO  DISMISS  THE  INFORMA- 
TION WAS  PROPERLY  DENIED  BECAUSE  THE  MAILING 
CHARGED  WAS  ALLEGED  TO  HAVE  BEEN  CAUSED  BY  THE 
APPELLANTS  FOR  THE  PURPOSE  OF  EXECUTING  A 
SCHEME  TO   DEFRAUD. 

Appellants'  first  specitication  of  error  relates  to  the 
Trial  Court's  denial  of  their  pre-trial  motion  to  dis- 
miss the  information.  This  motion  (T.R.  p.  22) 
alleged  that  the  District  Coui-t  was  without  jurisdic- 
tion to  try  the  alleged  offense  because  the  infonnation 
showed  on  its  face  that  the  mailing  charged  took  place 
after  fruition  of  the  fraudulent  scheme.  This  argu- 
ment, as  expoimded  by  defense  coimsel  at  the  hearing 
on  the  motion  to  dismiss  held  on  March  26,   1965 


(R.T.M.  pp.  3-9)  and  in  his  brief  on  appeal  at  pages 
23  through  30,  rests  upon  the  tacit  assumption  that 
the  scheme  charged  in  the  information  was  completed 
once  the  tires  and  sei-^'ice  had  been  fraudulently  se- 
cured from  the  Las  Vegas  service  station. 

However  the  Grovenmient  believes  that  this  argu- 
ment misreads  the  information,  which  alleges  a  scheme 
to  defraud,  not  the  Las  Vegas  ser^dce  station  but  the 
Phillips  Petroleum  Company,  which  issued  the  credit 
card,  and  the  Allied  Oklahoma  Corporation,  to  whom 
the  credit  card  was  issued.  The  ultimate  victim  of  the 
scheme,  the  parties  ultimately  sustaining  the  loss,  were 
alleged  to  be  the  issuer  and  holder  of  the  credit  card, 
both  of  whom  would  suffer  the  effects  of  Appellant's 
scheme  in  the  normal  course  of  business  only  as  the 
delivery  tickets  were  transmitted  through  the  mail, 
first  to  Phillips  and  then  to  Allied  Oklahoma.  Whether 
or  not  the  Government's  evidence  sufficiently  estab- 
lished that  Appellants'  scheme  was  in  fact  to  defraud 
Phillips  Petroleum  or  Allied  Oklahoma  rather  than 
the  Las  Vegas  semce  station  is  discussed  in  connec- 
tion with  Appellants'  fifth  specification  of  error  below. 


2. 

THE  TRIAL  COURT  DID  NOT  ERR  IN  DENYING  THE  APPEL- 
LANTS' MOTION  FOR  JUDGMENT  OF  ACQUITTAL  AT  THE 
CLOSE  OF  THE  GOVERNMENT'S  CASE,  AS  THERE  WAS 
AMPLE  EVIDENCE  IDENTIFYING  THEM  AS  THE  PER 
PETRATORS  OF  THE  CRIME  CHARGED. 

Appellants'   second   specification   of   error   is   that 
there  was  insufficient  proof,  as  a  matter  of  law,  of 


tlio  Aj)i)('Ilaiits'  identity  as  the  iiulividuals  who  used 
tlic  credit  card  in  ({ucstioii  on  Marcli  12,  1{)()4. 

Till'  record  rcNcals  thai  the  witness  Anderson  posi- 
tixi^ly  identified  Cliarh's  Comet  as  the  pei'son  who 
drove  into  the  Saveway  Station  in  a  l^lynionth  shortly 
after  he  had  recinved  a  tele])hone  imjuiry  about  9:()0 
X  14  tires  (R.T.T.  pp.  19-22).  Anderson  also  identi- 
fied Cornet  as  the  person  who  wanted  to  know  if 
Anderson  had  any  tires  and  who  stated  it  would  be  a 
credit  card  purchase,  at  which  time  the  otluM-  man 
produced  a  credit  card  and  passed  it  to  Cornet,  who 
handed  it  to  Anderson  (R.T.T.  pp.  22,  25).  Both  men 
left  and  returned  sliortly  thereafter  with  Cornet  still 
(li-iving  the  Plymouth  and  the  other  man  driving  a 
pink  Lincoln  (K.T.T.  pp.  23-24).  At  the  close  of  his 
direct  testimony  Anderson  stated  he  was  sure  Cornet 
was  one  of  the  men  who  came  into  the  station  that 
ni^ht  l)ecause  Cornet  had  gotten  tires  at  the  station 
before,  however  he  was  not  sure  that  the  defendant 
Windom  was  the  other  man  (R.T.T.  p.  37).  Anderson 
had  previously  stated  lie  believed  he  recognized  the  de- 
fendant Windom  but  w^as  not  positive  (R.T.T.  p.  21). 

On  cross-examination  Anderson  stated  he  believed 
the  number  two  individual  signed  the  credit  card  de- 
livery slip,  but  it  could  have  been  either  man,  and 
that  Cornet  was  the  number  one  man  but  he  could  not 
make  a  positive  identification  of  the  number  two  man 
(R.T.T.  pp.  41-42).  At  page  51  of  tlie  trial  transcript 
Anderson  stated  tliat  the  number  two  man,  the  one 
other  than  Comet,  signed  the  slip.  He  also  recalled 
that  he  conversed  with  Cornet,  who  asked  if  Anderson 


liad  the  tires  and  said  it  would  be  a  credit  card  pur- 
chase (R.T.T.  54-56).  Anderson  again  stated  at  page 
59  of  the  transcript  that  he  belicA-ed  the  number  two 
man  signed  the  credit  slip. 

In  addition  defense  counsel  established  that  some 
time  after  March  12  Anderson  saw  both  the  defend- 
ants Cornet  and  Windom  in  a  police  lineup  and  iden- 
tified the  number  one  man  and  thought  he  recognized 
the  number  two  man,  Mr.  Windom,  when  he  saw  him 
in  the  lineup  (R.T.T.  pp.  62-63). 

John  Loveland,  the  other  filling  station  attendant, 
identified  both  defendants  as  the  men  he  saw  on  March 
12,  1964.  Comet  was  driving  a  Plymouth  when  the 
two  men  first  arrived  and  Loveland  saw  him  produce 
the  credit  card,  though  he  did  not  see  from  where 
it  came  (R.T.T.  pp.  64-67).  At  page  86  of  the  trial 
transcript  Loveland  again  identified  Comet  as  the  man 
who  gave  Anderson  the  credit  card,  and  at  pages  95- 
96  he  stated  he  too  had  previously  viewed  both  de- 
fendants in  a  police  lineup  and  had  identified  both  of 
them. 

The  Government  also  offered  into  evidence  certain 
records  of  the  Oklahoma  Tax  Commission  which  dis- 
closed that  for  the  year  1963  license  No.  XW-7139  was 
issued  to  Eugene  Dickinson  (R.T.T.  p.  130,  R.  pp. 
41-43).  The  witness  Anderson  had  previously  testi- 
fied that  he  recorded  the  Oklahoma  license  No.  XW- 
7139  on  the  delivery  tickets  after  personally  observing 
the  license  plates  of  the  car  on  which  the  tires  were 
placed  (R.T.T.  p.  58). 


Kugi'iu'  Dickinson,  called  as  a  Uovcnunont  witness, 
testified  that  on  the  12th  of  February,  UH'A,  he  met 
one  of  the  (h'l'endants  at  Kakin  or  Raney  Brothers 
Used  Car  Lot  in  Phoenix,  Arizona  at  which  time  he 
traded  in  a  1955  J^incohi  bearing-  Oklalioma  license 
No.  XW-7139  (R.T.T.  pp.  134-135).  Dickinson  thei-e- 
after  secured  a  job  at  the  cai-  lot  and  siiw  Windoni 
staying-  in  an  old  housc^  in  back  of  the  garage  up  to 
about  the  1st  of  March,  Wi)4.  The  last  time  Dickinson 
saw  the  license  plate  XW-7i;39  was  w^lien  he  traded 
it  in  to  the  car  lot  (R.T.T.  pp.  135-137).  Special  Agent 
Roy  Reger  of  the  Federal  Bureau  of  Investigation 
testified  that  on  March  20,  1964,  he  arrested  Rex  Win- 
dom  at  Raney's  Used  Car  Lot  in  Phoenix,  Arizona. 
At  the  time  of  the  arrest  another  special  agent  asked 
AVindom  if  they  could  examine  a  1961  light  })ink  Lin- 
cobi  sedan  parked  on  the  used  car  lot.  Windom  con- 
sented and  as  they  approached  the  Lincoln  commented 
that  he  had  just  gotten  some  new  tires  for  his  car. 
Examination  of  the  Lincoln  disclosed  three  new  Phil- 
lips 66  premium  action  tread,  white  sidewall,  9:00- 
9:50  X  14  on  its  wheels.  Subsequently,  in  the  office 
of  the  United  States  Marshal,  Windom  denied  making 
a  statement  that  he  had  bought  any  new  tires  for  his 
car  and  said  that  he  had  signed  the  title  of  the  Lincoln 
which  the  agents  had  seen  on  the  lot  over  to  Mr. 
Raney  prior  to  his  most  recent  trip  to  Las  Vegas 
(R.T.T.  pp.  143-145).  The  wdtness  Anderson  had  pre- 
viously testified  that  the  car  on  which  he  installed 
three  premium  action  tread  white  sidewall  tires  was 
a  pink  Lincoln  (R.T.T.  pp.  23-24). 
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The  witness  Loveland  testified  he  recalled  that  the 
tires  were  installed  on  a  large  car,  brown  in  color 
(R.T.T.  p.  68).  After  reading  a  statement  signed 
by  him  shortly  after  the  incident  in  question,  Love- 
land  recalled  the  car  to  be  a  late  model  Lincoln  and 
believed  it  to  be  dark  bro^^^l  in  color  (R.T.T.  p.  77). 
The  Government  was  later  pennitted  to  read  into 
evidence  as  past  recollection  recorded  a  portion  of  the 
witness's  statement  which  described  the  tires  as  Phil- 
lips, white  sidewall,  of  the  size  usually  placed  on  a 
Lincoln  automobile  (R.T.T.  p.  79). 

Thus  the  record  reveals  a  positive  identification  of 
the  defendant  Cornet  by  both  service  station  attend- 
ants and  a  tentative  identification  of  Windom  by 
Anderson,  and  a  positive  identification  by  Loveland. 
Substantial  circumstantial  evidence  exists  showing 
Windom 's  access  to  a  license  plate  of  the  same  number 
as  that  on  the  car  when  the  fraudulent  purchase  Avas 
made.  Moreover,  the  discovery  of  three  new  Phillips 
tires  on  a  car  under  Windom 's  control  at  the  time  of 
his  aiTest  lends  support  to  the  visual  identification 
by  the  attendants,  particularly  when  their  descriptions 
of  the  car  and  tires  involved  match  those  of  the  car 
and  tires  under  Windom 's  control,  which  he  described 
as  his  car  for  which  he  had  just  gotten  new  tires. 


3. 

THE  TRIAL  COURT  DID  NOT  COMMIT  ERROR  IN  ITS  INSTRUC- 
TION TO  THE  JURY  REGARDING  VARIANCE,  INASMUCH 
AS  SAID  INSTRUCTION  PROPERLY  STATED  THE  LAW  ON 
VARIANCE  AND  IN  NO  WAY  PREJUDICED  THE  RIGHTS  OP 
THE  DEFENDANTS. 

A])pellants'  third  specification  of  error  discussed 
under  Point  II  of  their  brief  at  pages  30  to  42,  relates 
to  the  Trial  Court's  instruction  to  the  jury  that  any 
variance  as  to  the  description  of  the  item  mailed,  i.e., 
a  box  rather  than  a  letter,  or  as  to  the  exact  date  of 
mailing',  was  immaterial.  Appellants  assigned  this  as 
error  on  the  groimd  that  the  Trial  Court  thereby  re- 
moved from  the  jury's  consideration  the  factual  ques- 
tion of  whether  or  not  the  Appellants  caused  the  use 
of  the  mails  (Appellants'  brief,  p.  41).  In  this  con- 
nection it  is  significant  that  defense  counsel  offered 
no  instniction  regarding  this  issue  of  causation,  and 
the  Court  properly  instructed  the  juiy  on  this  element 
of  the  offense  (R.T.T.  pp.  221-222).  The  Court's  in- 
struction on  variance  preceded  its  specific  instructions 
as  to  causation  and  the  elements  of  the  crime,  and  in 
its  context  clearly  could  not  have  the  effect  of  re- 
moving that  issue  of  causation  from  the  jury's  con- 
sideration (R.T.T.  pp.  219-222). 

Moreover,  examination  of  defense  counsel's  objec- 
tion to  the  Court's  instruction  on  variance  reveals 
a  failure  to  comply  with  the  provision  of  Rule  30  of 
the  Federal  Rules  of  Criminal  Procedure  requiring 
a  distinct  statement  of  the  grounds  for  an  o])jection. 
Counsel  objected  on  the  grounds  that  the  date  of  the 
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mailing  was  the  essence  of  the  crime  of  mail  fraud, 
that  the  variance  was  known  to  the  Government  l)y  the 
filing  of  the  information  (which  is  not  supported  by 
the  record),  the  defendants  were  misled  in  their  de- 
fense and  were  not  properly  notified  of  the  charge 
against  them,  and  that  the  defendants  were  arrested 
prior  to  the  actual  mailing  (R.T.T.  pp.  227-228).  No- 
where in  the  entire  objection  is  there  any  reference 
to  the  element  of  causation  or  any  allegation  that  any 
element  of  the  oftense  would  be  improperly  removed 
from  the  jury's  consideration.  Thus  Appellants  com- 
l>letely  failed  to  give  the  Trial  Court  warning  of 
the  theory  wiiich  they  now  urge  on  appeal  and  failed 
to  submit  an  instruction  which  would  have  confined 
the  Court's  instruction  on  variance  to  the  Appellants' 
satisfaction,  and  they  should  not  now  be  permitted 
to  seek  reversal  on  that  theory. 

It  should  also  be  noted  that  defense  counsel,  in  his 
closing  argmnent,  commented  on  the  fact  of  the  de- 
fendants' arrest  before  completion  of  the  mailing 
and  urged  it  as  grounds  for  acquittal  (R.T.T.  pp.  191- 
192).  Similarly  Government  comisel,  both  in  the  open- 
ing and  closing  portions  of  his  summation,  reviewed 
the  evidence  relative  to  causation  (R.T.T.  pp.  181-183, 
194-195,  203-205),  all  of  which  negate  the  possibility 
that  the  jury  may  have  felt  the  element  of  causation 
had  been  removed  from  its  consideration.  (It  should 
also  be  noted  that  the  Court's  instruction  as  to  vari- 
ance in  the  date,  aside  from  its  effect  on  the  element 
of  causation,  was  correct  under  Ledhetter  v.  United 
States,  170  U.S.  606,  at  612,  1898.) 
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THE  TRIAL  COURT  DID  NOT  COMMIT  ERROR  BY  REFUSING 
TO  INSTRUCT  THE  JURY  THAT  THE  TESTIMONY  OF  ANY 
WITNESS  COULD  BE  READ  TO  THEM  ON  REQUEST. 

Aj)pellants'  fourth  specification  of  error  dwells  upon 
the  Trial  Court's  refusal  to  instruct  the  juiy  that  the 
testimony  of  any  witness  could  be  read  to  them  on 
request.  Though  the  Government  has  been  unable  to 
find  any  specific  Ninth  Circuit  authority  on  this 
question,  it  is  the  rule  in  other  circuits  that  allowing: 
the  reading'  of  a  witness's  testimony  at  the  request  of 
the  jury  is  a  matter  within  the  trial  judge's  discretion. 
United  States  v.  Canninaii,  247  F.2d  f)40  (2  Cir. 
1957),  cei-t.  den.  355  U.S.  883;  EasJey  v.  United  States, 
2()1  F.2d  277  (5  Cir.  1958)  ;  United  States  v.  Roseyi- 
hery,  et  al.,  195  F.2d  583  at  599  (2  Cir.  1952),  cei-t. 
den.  344  U.S.  838. 

No  authority  has  been  found  in  any  circuit  whicli 
would  require  a  si)ecific  instruction  infonning  the 
jury  of  the  right  to  request  a  reading  of  the  trial 
transcript,  and  such  a  practice  w'ould  seem  an  iuA-ita- 
tion  to  undue  delay  in  jury  deliberations. 

Appellants'  brief,  mider  Point  IV,  sets  foiih  the 
argument  that  such  an  instruction  was  necessary 
under  the  peculiar  circumstances  of  this  case  because 
of  the  alleged  prejudicial  misconduct  of  Government 
counsel  in  his  closing  argument.  As  set  out  in  Ap- 
pellant's brief  at  pages  53  to  59,  the  specific  instances 
of  alleged  misconduct  are  as  follows; 

1.".  .  .  the  United  States  Attorney  argued  to  the 
jury  facts  not  in  evidence  that  the  Government's 
handwriting-  expert  couldn't  possibly  say  that  de- 
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fendant  Windom  wTote  the  signature  M.  Box' 
because  only  four  letters  apj)ear  in  the  signature. 
There  was  no  testimony  wliatever  to  support  this 
statement".  (Appellants'  brief,  p.  54) 

Initially,  it  is  admitted  by  the  Government  that 
there  was  no  evidence  in  the  record  to  the  effect  that 
a  hand^^1•iting  examiner  could  not  identify  the  "J. 
Box"  signature  because  of  its  brevity.  However  con- 
sideration of  the  exact  language  used  by  Government 
counsel  in  commenting  on  this  subject  and  the  con- 
text in  which  such  comment  was  made  reveal  that  no 
prejudicial  error  was  committed.  Thus  in  his  closing 
argimient  defense  counsel  had  refeiTed  to  the  sigTia- 
ture  on  the  delivery  ticket  and  made  the  statements 
that  fingerprint  analysis  was  the  simple  way  to  posi- 
tively determine  who  signed  the  card  (R.T.T.  pp. 
187-188),  that  the  Government  obviously  made  the  de- 
cision to  wet  the  deliveiy  tickets  in  search  of  finger- 
prints (R.T.T.  p.  189),  and  that  the  Government  was 
obligated  to  make  handwriting  analysis  of  the  docu- 
ments before  they  were  soiled  in  such  a  condition  to 
make  an  analysis  impossible  (R.T.T.  p.  189).  The  only 
support  in  the  record  for  these  pronouncements  by 
defense  coimsel  was  the  testimony  of  the  witness  Jor- 
dan that  the  delivery  tickets  were  not  blurred  when 
he  fii-st  received  them  in  the  mail  though  they  ap- 
peared to  be  blurred  when  he  saw  them  at  the  trial 
(R.T.T.  118). 

In  res])()nse  to  this  argument  by  defense  counsel 
based  on  matters  not  of  record,  Government  counsel 
attempted  to  point  out  several  reasons  why  the  Gov- 
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ernmont  mi^ht  not  have  presented  handwriting:  or 
fino-erprint  ex])erts.  First  was  mentioned  the  fact  tliat 
testimony  by  a  (ini^erprint  or  liandwT'itin<i-  (»xpert  who 
was  unable  to  make  a  positive  identification  would 
only  serve  to  prolono-  the  trial  uselessly  (R.T.T.  198). 
Then  reference  was  made  to  the  brevity  of  the  "J. 
Box"  signature  as  bein<i-  consistent  with  a  criminnl 
desire  to  frustrate  identification.  In  this  connfK^tion 
the  rhetorical  (juestion  was  asked  ''.  .  .  how  can  a 
fingerprintiui;-  (from  the  context  it  aj)pears  this  should 
be  handwriting)  expei-t  make  an  honest  d(^termina- 
tion  that  this  has  got  to  be  one  man  or  the  other. 
There  is  (sic)  just  not  sufficient  letters  there,  and 
this  is  consistent  mth  the  criminal  scheme"  (R.T.T. 
p.  198).  Then  the  objectionable  statement  was  made 
that  a  good  handwriting  examiner  needs  more  detail 
for  a  positive  conclusion  (R.T.T.  p.  ]99).  Though 
admittedly  not  based  on  the  record,  this  remark  was 
not  objected  to  by  defense  counsel  and  was  merely 
subsidiary  to  the  main  thrust  of  the  argument,  that 
the  lack  of  handwriting  identification  neither  proved 
nor  disproved  the  Appellants'  guilt. 

The    next    instance    of   alleged    misconduct    is    as 
follows : 

2.  "Secondly,  the  United  States  Attorney  stated  in 
his  argiunent  that  no  fingerprints  would  appear 
on  the  credit  card  slip  because  of  the  manner  in 
which  the  slip  would  be  handed  to  the  customer." 
(xippellants'  brief,  p.  54) 

The  Government's  argument  regarding  fingei-prints 
was  directed  toward  answering  defense  counsel's  pro- 
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noimcement  that  the  simple  way  to  determine  who 
signed  the  delivery  tickets  was  by  fingerprint  analysis 
(R.T.T.  pp.  187-188).  In  this  comiection  Government 
counsel  pointed  out  that  absence  of  a  defendant's 
fingerprints  neither  proved  nor  disproved  his  sign- 
ing of  the  delivery  tickets  because  a  cautious  criminal 
could  sign  a  ticket  without  leaving  fingerprints 
thereon.  Government  counsel  then  referred  to  the  tes- 
timony of  the  ^vitness  Anderson  and  argued  that  the 
customer's  receipt  was  the  one  which  would  nomially 
be  the  only  one  on  which  fingerprints  would  be  left, 
and  this  was  kept  by  the  customer  (R.T.T.  pp.  199- 
200).  Defense  counsel  objected  to  this  and  stated  in 
the  presence  of  the  jury  that  the  witness  had  said 
the  service  station's  copy  was  on  top  and  the  cus- 
tomer's copy  ])eneath  the  carbon.  The  Trial  Court 
stated  the  question  was  up  to  the  jury  (R.T.T.  p. 
200),  and  later  instructed  the  jury  that  statements  and 
arguments  of  counsel  were  not  evidence  (R.T.T.  p. 
210).  Review  of  the  testimony  of  the  witness  Ander- 
son (R.T.T.  pp.  44-45)  indicates  the  defense's  recol- 
lection of  the  wdtness's  testimony  was  accurate  and 
that  the  customer  signed  the  station's  copy  of  the 
ticket  and  received  the  carbon  copy.  However  the 
Government  feels  no  substantial  prejudice  resulted 
to  the  defendants  from  its  misstatement,  inasmuch 
as  the  Government  was  merely  suggesting  various 
possibilities  why  the  signer  of  the  delivery  ticket 
might  not  have  left  fingerprints  thereon.  Moreover, 
defense  counsel  succeeded  in  communicating  immedi- 
ately to  the  jury  his  differing  recollection  of  the  testi- 
mony. 
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Tlic   lliird    instance  ol*  allo^vd   miscondnct   was   as 
follows : 

3.  ''Next,  the  United  States  Attorney  challenged  the 
seriousness  of  the  defense  on  the  ufronnd  that  two 
exhibits  consistini;-  of  sii^iiatiires  of  the  name  'J. 
Box'  were  taken  from  each  of  the  service  station 
attendants  while  they  were  on  the  stand,  and  tlu* 
defendants  rested  without  ])uttinp^  these  exhibits 
in  evidence".  (Appellants'  l)rief,  p.  55) 

Appellants  have  cited  no  authority  which  indicates 
that  such  a  comment  is  improper  and  the  Goveniment 
can  discover  none.  So  long  as  the  Government  did  not 
comment  on  or  attempt  to  dra\v  unfavoral)le  infer- 
ences from  the  defendants'  failure  to  take  the  stand 
there  would  appear  to  be  no  error  in  commenting 
on  the  defense's  failure  to  oft'er  evidence  wdiich  the 
juiy  knew  was  available.  Wigmore  on  EAidence,  Third 
Edition,  Sections  285-291,  Failure  to  Produce  Evi- 
dence, and  cases  cited  therein. 

The  fourth  instance  of  alleged  misconduct  was  sim- 
ilar: 

4.  "Next,  the  jury  was  told  that  if  the  defense  was 
serious  in  its  contention  concerning  the  fact  the 
serial  numbers  of  the  tires  were  not  placed  in 
evidence,  that  counsel  for  the  defense  could  have 
demanded  from  the  witness  Bailey  or  the  F.B.I. 
agent  the  sei-ial  nmnbers  in  question".  (Ax^pel- 
lants'  brief,  p.  55) 

Once  again  Api)ellants  cited  no  authority  indicating- 
such  comment  is  improper  and  the  Government  feels 
no  error  was  committed  in  answering  a  question  raised 
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in  defense  counsel's  argument  (R.T.T.  pp.  190-191), 
by  pointing  out  his  failure  to  call  available  witnesses 
to  answer  his  own  question  (R.T.T.  pj).  202-203). 
Wigmore  on  Evidence,  Third  Edition,  Sections  285- 
291,  Failure  to  Produce  Evidence,  and  cases  cited 
therein. 

Finally,  Appellants'  fifth  instance  of  alleged  mis- 
conduct is  as  follows : 

5.  "At  the  conclusion  of  this  closing  arginnent,  the 
prosecutor  finally  stated  '  (This  case)  was  brought 
because  the  Government  honestly  believes  the  de- 
fendants are  giiilty  and  deserve  to  be  punished' 
..."  (Appellants'  brief,  p.  55) 

The  statement  complained  of  appears  at  page  206  of 
the  trial  transcript  and  in  its  entirety  reads  as  fol- 
lows: 

"Now^,  I  think  I  had  better  quit  now  before  I 
go  on  too  long  and  risk  boring  you.  All  I  want 
to  say  is  I  honestly  don't  believe  this  is  a  sick 
case.  It  would  not  have  been  brought  if  it  was  a 
sick  case.  It  was  brought  because  the  Government 
honestly  believes  the  Defendants  are  guilty  and 
deserved  to  be  pmiished  and  I  think  that  after 
you  consider  the  evidence,  consider  the  demeanor 
of  the  witnesses  and  whether  you  think  they  testi- 
fied truthfully,  consider  all  these  consequences 
that  the  Defendants  have  attempted  to  explain 
away,  consider  how  reasonable  Mr.  Claiborne's 
explanations  are  and  after  consideiing  all  of  that, 
I  honestly  think  that  you  will  be  able  to  come  to 
an  honest  conclusion  that  these  Defendants  are 
guilty  beyond  a  reasona])le  doubt,  and  that  you 
mil  be  able  to  return  Avith  the  verdict  which  says 
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tliat  we  the  jury  ii])()ii  our  oath  do  say  that  we 
fiiul  tlic  Defendants  guilty  oi*  the  offense  eliarged. 
Thank  you." 

This  statement  was  made  in  response  to  the  following- 
remarks  by  defense  eounsel : 

"Unlike  Mr.  DeFeo,  1  am  wrong  sometimes, 
but  I  don't  want  my  clients  to  be  blamed  for  my 
errors  or  for  })eing  wi'ong  in  the  courtroom  or 
for  the  manner  in  which  1  object  to  pai-ticular 
evidence.  Trying  to  shift  the  burden  in  this  case 
isn't  going  to  help  him  at  all,  because  J  will  tell 
you  this,  he  has  got  a  sick  case  and  he  knows  it, 
and  he  knows  it.  So,  it  is  to  the  Government's  ad- 
vautage,  if  he  has  a  sick  case  aiid  he  knows  it,  to 
tiy  to  say,  'Look  at  counsel,  he  is  tei-rible,  he  does 
this  and  he  does  that,  so  his  clients  are  guilty.' 
Personalities  have  no  paH  in  this  tnal,  wheth(^r 
you  like  me  or  not,  it  is  inmiaterial,  and  whether 
you  care  for  Mr.  DeFeo  or  not  is  inmiaterial.  It 
is  the  evidence  and  whether  or  not  they  have 
proven  it  beyond  a  reasonable  doubt,  which  I  say 
they  haven't,  and  which  he  says  they  liave,  and 
that  is  the  ultimate  decision  in  this  case  you  wall 
have  to  make." 

Government  comisel  did  not  express  am-  belief  in  the 
guilt  of  the  defendants  which  would  convey  to  the  jury 
the  impression  that  it  was  based  on  evidence  outside 
the  record.  In  view  of  defense  counsel's  allegation 
that  Govermnent  counsel  had  a  sick  case  and  realized 
it,  the  Government's  reply  was  l)oth  necessary  and 
proper. 
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5. 

THE  TRIAL  COURT  DID  NOT  ERR  IN  DENYING  APPELLANTS' 
POST-TRIAL  MOTIONS  TO  DISMISS  THE  INFORMATION, 
FOR  JUDGMENT  OF  ACQUITTAL  AND  FOR  A  NEW  TRIAL. 

Appellants'  fifth  and  final  specification  of  error 
relates  to  the  Trial  Court's  denial  of  defendants' 
motions  to  dismiss  the  information,  for  judgment  of 
acquittal,  and  for  new  trial.  The  grounds  for  this 
specification  of  error  are  not  set  forth  in  Ajipellants' 
brief,  but  presumal)ly  the  motions  for  judgment  of 
acquittal  and  new  trial  are  based  on  the  same  grounds 
as  those  in  Appellants'  specifications  of  error,  num- 
bers 2,  3,  and  4,  i.e.,  the  alleged  failure  to  proA^e  iden- 
tity, the  instruction  on  variance  and  the  refusal  to 
instruct  that  the  jury  could  request  reading  of  each 
witness's  testimony.  Since  each  of  those  issues  has 
been  discussed  in  connection  with  the  applicable  speci- 
fication of  error,  they  wall  not  be  repeated  here.  Ap- 
pellants' fifth  specification  of  error  also  relates  to 
denial  of  their  motion  to  dismiss  the  information, 
which  presumably  relates  to  the  argument  found  in 
Points  I  and  II  of  Appellants'  brief  at  pages  10 
through  42.  This  argument  is  that  the  mailing  charged 
in  the  information  was  only  incidental  and  collateral 
to  the  fraudulent  scheme  which  had  already  been  fully 
executed,  and  that  the  F.B.L,  after  learning  of  the 
misuse  of  the  credit  card,  caused  the  use  of  the  mails 
to  prosecute  the  defendants  (Appellants'  brief,  p.  35). 
This  argument  and  the  cases  cited  at  pages  23  through 
2J)  of  Appellants'  brief  proceed  upon  the  assumption 
that  the  scheme  to  defraud  alleged  in  the  information 
had  been  completed  before  any  use  of  the  mails  took 
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])lace.  This  contention  overlooks  tlu>  fact  that  the 
victim  of  the  scheme  to  derraud,  according-  to  the 
testimony  ol"  the  witness  Statham,  was  Phillips  Pe- 
troleum Conii)any,  which  sustained  a  had  de})t  loss  on 
the  transactions  involved  in  the  information  (R.T/r. 
pp.  121-123). 

or  course  xV])pellants  may  contend  that  tlieir  scheme 
was  limited  to  secure  the  tires  and  services  in  ques- 
tion, without  any  coneem  for  whom  the  ultimate  vic- 
tim of  their  fraud  might  be.  Such  a  defense  runs 
afoul  of  the  established  rule  that  every  man  is  pre- 
sumed to  intend  the  natural  and  probable  conse- 
quences of  his  acts,  which  in  this  case  were  the  for- 
warding of  the  delivery  tickets  to  Phillips  by  mail 
and  the  resultant  loss  to  Phillips.  Pereira  v.  United 
States,  3-47  U.S.  1  at  9  (1954);  Crawer  v.  United 
States,  325  U.S.  1  at  31  (1945). 

Moreover,  as  pointed  out  in  Adams  v.  United  States, 
312  F.2d  137  (5th  Cir.  1963),  the  Supreme  Court  cases 
of  Kann  v.  United  States,  323  U.S.  88,  65  S.Ct.  148 
(1944)  and  Parr  v.  United  States,  363  U.S.  370,  80 
S.Ct.  1171  (19(30)  are  distinguishable  from  the  typical 
credit  card  situation. 

u*  *  *  jj^  Kann,  various  officers  of  a  corpora- 
tion organized  another  corporation,  w^hich  seized 
as  a  conduit  through  which  the  profits  of  the 
foraier  were  diverted  to  the  officers.  Various 
checks  were  drawn  by  the  latter  corporation  in 
favor  of  the  officers,  and  the  clearing  of  those 
checks  through  the  mails  formed  the  basis  of  the 
alleged  violation  of  the  statute.  Pointing  out  that 
in  each  case  the  officer-payee  had  received  the 
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money  irrevocably  prior  to  any  mailing,  the  court 
stated  that  it  was  immaterial  to  the  officers' 
scheme  how  the  ])ayino-  banks  would  collect  on  the 
checks.  Therefore,  the  subsequent  use  of  the  mails 
was  merely  'incidental  and  collateral'  to  the 
scheme  and  not  a  part  of  it. 

"In  Parr,  three  of  the  counts  against  two  of  the 
petitioners  were  based  upon  the  fact  that  they 
used  the  gasoline  credit  card  of  a  school  district, 
on  isolated  occasions,  to  obtain  gasoline  for  their 
personal  use.  The  evidence  showed  that  they,  in 
conjunction  with  other  of  the  petitioners,  were 
in  control  of  the  school  district.  The  mailings 
complained  of  were  two  invoices  sent  by  the  oil 
company  to  the  district  and  the  district's  check 
mailed  back  in  payment."  (312  F.2d  at  137) 

As  pointed  out  in  Adams,  these  two  cases  camiot  be 
taken  as  establishing  the  proposition  that  once  a  de- 
fendant has  obtained  that  which  he  set  out  to  obtain 
through  fraudulent  means,  no  subsequent  mailing  can 
form  the  basis  of  a  prosecution  under  Section  1341. 
Therefore,  the  fact  that  in  the  present  case  the  mailing 
of  the  delivery  tickets  from  Las  Vegas  to  Kansas 
City,  Missouri,  occurred  only  after  the  sale  had  been 
made  on  March  12,  1964,  that  is,  after  the  appellant 
had  received  the  goods  described  in  the  delivery 
tickets,  does  not  preclude  the  mailing  having  been 
done  in  execution  of  the  defendants'  scheme  to  obtain 
property  by  fraud  and  false  ])retenses. 

Thus,  in  Adams,  the  5th  Circuit  held  that: 

"The  necessaiy  element,  that  the  mailing  be  'in 
execution  of  the  scheme,  is  present  if  the  use  of 
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the  mails  is  only  an  incident  to  a  material  element 
of  tlu^  selieme,  and  if  the  scheme  reasonahly  con- 
tem})lated  the  use  of  the  mails.  In  our  opinion, 
the  important  question  is  whether  the  use  of  the 
mails  was  significantly  reflated  to  those  operative 
facts  makino-  the  f'l-aud  ])ossible  or  constituting- 
the  fraud,  in  the  ])resent  case,  the  essence  of 
appellant's  fraudulent  scheme  was  the  utilization 
of  the  practice  of  Gulf  distributors  to  extend 
credit  on  the  faith  of  Gulf  credit  cards.  Were  it 
not  for  that  j)ractice,  appellant's  scheme  could 
not,  of  course,  have  existed.  Appellant  violated 
Sect.  1341,  because  the  practice  of  extending 
credit  was  inseparately  connected  with  the  use  of 
the  mails  to  forward  the  sales  slips  to  Gulf  Oil 
Company.  The  fraudulent  scheme  was  possible 
only  because  Gulf  distributors  extended  credit, 
but  extension  of  credit  presupposed  that  the  dis- 
tributors would  use  the  mails  to  forward  the 
slips  to  Gulf  for  ultimate  presentation  to  the 
card-holders.  Appellant's  scheme  reasonably  con- 
templated the  utilization  of  a  commercial  practice 
which,  taken  in  its  entirety,  embraced  the  use  of 
the  mails;  and,  at  the  very  least,  therefore,  the 
use  of  the  mails  to  foi^ward  the  sales  slips  was 
incident  to  a  material  part  of  the  scheme,  viz., 
the  extension  of  credit. 

"In  neither  Parr  nor  Kann,  however,  did  the 
operative  facts  making  the  fraud  possible  or  con- 
stituting the  fraud  involve  the  use  of  the  mails. 
In  Parr,  the  essence  of  the  fraud  lay  in  the  abuse 
of  the  petitioners'  positions  in  the  school  district; 
in  Kami,  it  lay  in  an  abuse  of  position  by  corpo- 
rate officials.  The  use  of  the  mails  was  not  related 
to  the  essential  elements  of  the  fraudulent  scheme 
in  either  case. 
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iii 


'The  conviction  must  be  affirmed  for  another 
reason.  The  indictment  alleged,  and  the  evidence 
established,  in  our  opinion,  that  appellant  devised 
a  scheme  to  defraud,  not  only  the  various  Gulf 
distributors,  but  also  the  Gulf  Oil  Company  and 
Magie.  Appellant  could  not  have  intended  to 
defraud  either  Gulf  or  Magie  except  hy  having 
the  sales  slips  transmitted  in  the  usual  course  hy 
mail  to  Gulf  for  ultimate  presentation  to,  and 
payment  hy  Magie,  and  the  scheme  reasonably 
contemplated  that  such  would  he  done."  (Empha- 
sis supplied) 

To  the  same  effect  is  the  decision  in  Kloian  v. 
United  States,  349  F.  2d  291  (5  Cir.  1965),  which  held 
that  a  fraudulent  scheme  involving  imauthorized 
credit  card  purchases  was  able  to  operate  only  through 
the  utilization  of  the  credit  card  system  of  extending 
credit,  and  its  use  of  the  mails,  and  that  such  use  was 
material  to  the  scheme  and  to  the  execution  thereof. 

As  the  facts  of  the  present  case  are  substantially 
identical  to  the  Adams  and  Kloiaii  facts,  it  is  the 
Government's  position  that  those  decisions  represent 
the  applical)le  law  on  the  issue  of  whether  the  mailing 
of  delivery  tickets  is  in  execution  of  a  scheme  to  de- 
fraud and  to  obtain  property  by  false  pretenses,  and 
sufficiently  distinguish  the  Parr  and  Kami  cases  cited 
above. 
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V.  CONCLUSION 
Apj)ollee,  United  States  of  America,  submits  that 
there  was  no  error  in  the  proceedings  of  the  United 
States  District  Court  for  the  District  of  Nevada,  and 
that  in  the  lio^ht  of  the  foregoing  the  judgment  of  con- 
viction should  ))e  affirmed. 

Dated,  l.as  Vegas,  Nevada, 
March  15,  1966. 

Respectfully  submitted, 

John  W.  Boxner, 

United  States  Attorney, 

Michael  DeFeo, 

Special  Assistant  to 
United  States  Attorn  -y. 

Attorneys  for  Appellee. 


Certificate 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Coui*t  of  Appeals  for  the  Nintli  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Michael  DeFeo, 
AtfoTuejf  for  Appellee. 
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